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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


Nos.  9994  and  9995 
National  Labor  Relations  Board,  petitioner 

V. 

The  Citizen-News  Company,  a  Corporation 
respondent 


ON    PETITIONS    FOR    THE    ENFORCEMENT    OF    ORDERS    OF    THE 
NATIONAL  LABOR  RELATIONS  BOARD 


BRIEF  FOR  THE  NATIONAL  LABOR  RELATIONS  BOARD 


JURISDICTION 


These  cases  are  before  the  Court  upon  petitions  filed 
by  the  National  Labor  Relations  Board  for  the  enforce- 
ment of  separate  orders  issued  by  it,  pursuant  to  Sec- 
tion 10  (c)  of  the  National  Labor  Relations  Act 
(49  Stat.  449,  U.  S.  C.  Supp.  V,  Title  29,  Sec.  151, 
et  seq.),  against  The  Citizen-News  Company,  a  corpora- 
tion. This  Court  has  jurisdiction  of  the  proceedings 
under  Section  10  (e)  of  the  Act.  The  mifair  labor 
practices  here  involved  occurred  in  the  State  of  Cali- 
fornia within  this  judicial  circuit. 

The  pertinent  provisions  of  the  Act  are  set  out  in  the 
appendix  to  this  brief,  infra,  p.  32. 

(1) 


STATEMENT   OF   THE  CASE  ' 

Proceedings  before  the  Board 

Upon  proceedings  had  pursuant  to  Section  10  of 
the  Act  ■'  the  Board,  on  March  26,  1940,  issued  its  de- 
cision and  order  in  a  case  known  upon  the  Board's  rec- 
ords as  No.  C-947 '  and  upon  the  records  of  this  Court 
as  No.  9994  (A.  R.  123-146).  Upon  further  proceed- 
ings' the  Board,  on  July  16,  1941,  issued  its  decision, 
in  a  case  known  upon  the  Board's  records  as  No.  C- 
1790 "  and  upon  the  records  of  this  Court  as  No.  9995 
(R.  83-114). 

The  findings  of  fact,  conclusions  of  law  and  orders 
may  be  briefly  summarized  as  follows : 

1.  Nature  of  respondent's  husiness. — Respondent,  a 
California  corporation,  having  its  principal  office  and 
place  of  business  at  Hollywood,  California,  is  engaged 


'  By  stipulation  and  upon  order  of  the  Court,  No.  9994  and  No. 
9995  have  been  consolidated.  References  to  the  record  in  No. 
9994  are  clesi<j:nated  by  the  symbol  "A.  R.";  those  in  No.  9995  by 
the  symbol  "R." 

•^  These  included  charges  and  amended  charges  filed  by  the  Los 
Angeles  Newspaper  Guihl  (lierein  called  the  Guild)  :  complaint 
of  the  J^oard  (A.  R.  1-10)  ;  answer  of  respondent  (A.  R.  10-28)  ; 
hearing  before  a  Trial  Examiner  of  the  Board;  Intermediate 
Report  of  the  Trial  Examiner  (A.  R.  !>9-87)  and  exceptions  to 
the  Intermediate  Rei)ort  by  the  Guild  and  respondent  (A.  R. 
87-122).  Oral  argument  before  the  Board  was  requested  and 
granted  but  only  the  (niild  appeared  at  the  scheduled  hearing. 

'21N.  L.  R.  B.  111-2. 

'These  included  charges  and  amended  charges  filed  by  the 
Guild;  comi)laint  (R.  1-8)  :  answer  (R.  9-21)  ;  hearing  before  the 
Trial  P^xaminer;  Intermediate  Rei)()rt  of  the  Trial  Examiner  (R. 
22-47)  and  exceptions  thereto  (R.  47-82).  Oral  argument  be- 
fore the  Board  was  re(iuested  and  granted  but  only  the  Guild 
nppeared  at  tlie  scheduled  hearing. 

''83N.L.  R.  B.,  No.  100. 


in  the  publication  of  a  daily  newspaper,  the  Hollywood 
Citizen-News,  as  well  as  in  job  printing  for  commercial 
establishments  and  other  newspapers  (A.  R.  169-171).* 
The  extra-state  circulation  of  the  Citizen-News  totals 
one-half  of  one  percent  of  the  ai)proxirnately  26,000 
copies  distributed  (A.  R.  171-173,  220-221) .  The  paper 
uses  approximately  350  tons  of  newsprint  per  month, 
which  is  shipped  from  British  Columbia,  Canada;  its 
cost  constitutes  20  percent  of  all  of  respondent's  ex- 
penses and  10  percent  of  the  cost  of  publishing  the  Citi- 
zen-News (A.  R.  198-202,  214-220).  Over  21  percent 
of  the  printed  matter  in  the  paper  consists  of  items 
transmitted  from  outside  the  state  to  the  Citizen-News 
which  has  at  its  plant  teletype  machines  maintained  by 
the  Associated  Press,  of  which  it  is  a  member,  and  of 
the  United  Press,  to  which  it  subscribes  (A.  R.  172-181, 
188-191,  228).  It  also  subscribes  to  numerous  syndi- 
cated services  which  su^oply  materials  originating  out- 
side the  State,  which  make  up  17  percent  of  the  reading 
matter  of  the  paper  (A.  R.  191-194,  228).  ^n  addition, 
national  advertising  provides  10  percent  of  the  total 
advertising  revenue  of  the  paper  and  over  5  percent  of 
respondent's  total  revenue  (A.  R.  197,  222). 

2.  Unfair  labor  practices. — In  No.  9994  the  Board 
found  that  from  1936  to  1938  respondent  repeatedly 
interfered  with,  restrained,  and  coerced  its  employees 
in  the  exercise  of  their  rights  in  violation  of  Section  8 


"  In  No.  9995  respondent  admitted  in  substance,  in  its  answer 
and  at  the  hearing,  the  jurisdictional  facts  alleged  in  the  com- 
plaint (R.  2-3,  9,  lo'2-l.'53).  The  references  below  to  the  record 
in  No.  9994  are  given  to  support  the  Board's  jurisdictional  find- 
ings in  that  case. 


(1)  of  the  Act  by  criticizing  and  disparaging  the  Guild, 
criticizing  the  use  of  outside  negotiators,  attempting  to 
secure  contracts  with  employees'  committees  in  its 
various  departments,  threatening  to  cut  the  wages  of 
the  employees  who  failed  to  sign  such  contracts,  and 
threatening  to  discharge  employees  if  a  contract  with 
the  Guild  was  consummated  (A.  R.  128-135);  In  No. 
9995,  the  Board  found  that  after  the  Guild  had  called 
a  strike  of  its  members  in  May  1938  because  of  a  current 
labor  dispute  over  the  alleged  discriminatory  discharges 
and  refusal  to  bargain,  respondent  again  interfered 
with,  restrained,  and  coerced  its  employees  in  violation 
of  Section  8  (1)  by  depriving  those  who  had  been  out 
on  strike  of  their  by-lines  because  of  their  participation 
in  the  strike  and  by  anti-union  statements  made  by  three 
of  its  supervisory  employees  (R.  90-93) ;  the  Board  fur- 
ther found  that  by  discharging  one  of  its  employees, 
Leonard  Lugoff,  on  March  30, 1940,  respondent  discrim- 
inated in  regard  to  his  hire  and  tenure  of  employment, 
in  violation  of  Section  8  (3)  and  (1)  of  the  Act  (R.  93- 
105)/ 

3.  The  Board's  orders. — The  orders  of  the  Board  re- 
quire respondent  to  cease  and  desist  from  the  unfair 
labor  practices  found,  to  offer  reinstatement  with  back 

"? 

**  The  Board  dismissed  the  complaint  in  this  case  insofar  as 

it  alleged  tliat  respondent  had  discriminated  against  another  em- 
ployee, Karl  Schlichter,  in  violation  of  Section  8  (3)  (R.  105-109, 
114). 

"J/The  Board  dismissed  the  complaint  in  this  case  insofar  as 
it  alleged  that  respondent  had  discriminated  against  four  em- 
ployees in  violation  of  Secti(m  8  (3)  of  the  Act  and  refused  to 
bargain  with  the  Guild  in  violation  of  Sectipn  8  (5)  of  the  Act 
(A.  R.  135-143, 145). 


pay  to  Leonard  Lugoff,  to  restore  to  the  strikers  the 
by-lines  of  which  they  were  deprived  following  the 
strike,  and  to  post  api)ropriate  notices  (A.  R.  145-146; 
R.  112-114). 

SUMMARY   OF   ARGUMENT 

I.  Upon  the  undisputed  facts  the  National  Labor 
Relations  Act  is  applicable  to  respondent. 

II.  The  Board's  findings  of  fact  are  fully  supported 
by  substantial  evidence.  Upon  the  facts  so  found,  re- 
spondent has  violated  Sections  8  (1)  and  (3)  of  the  Act. 

III.  The  Board's  orders  are  valid  and  proper  under 
the  Act. 

ARGUMENT 

Point  I 

Upon  the  undisputed  facts,  the  National  Labor  Relations  Act 
is  applicable  to  respondent 

The  Board's  findings  with  respect  to  the  business  of 
respondent  (supra,  pp.  2-3)  are  based  upon  undisputed 
evidence  (A.  R.  166, 168-231,  R.  2-3, 9, 132-133) .  They 
clearly  establish  the  Board's  jurisdiction  under  the 
holding  of  this  Court  in  National  Labor  Relations  Board 
V.  Star  Publishing  Co.,  97  F.  (2d)  465,  on  very  similar 
facts.  See  also  Associated  Press  v.  National  Labor  Re- 
lations Board,  301  U.  S.  103 ;  National  Labor  Relations 
Board  v.  Jones  d  Laughlin  Steel  Corp.,  301  U.  S.  1; 
'National  Labor  Relations  Board  v.  Hearst,  102  F.  (2d) 
658  (C.  C.  A.  9) ;  Santa  Cruz  Fruit  Packing  Co.  v.  Na- 
tional Labor  Relations  Board,  303  U.  S.  453;  National 
Labor  Relations  Board  v.  Fainblatt,  306  U.  S.  601;  AV 
tional  Labor  Relations  Board  v.  Newark  Morning 
Ledger  Co.,  120  F.  (2d)  262  (C.  C.  A.  3),  cert,  denied 


// 


62  S.  Ct.  363 ;  National  Labor  Relations  Board  v.  A.  8, 
Ahell  Co.,  97  F.  (2d)  951  (C.  C.  A.  4). 

Point  II 

The  Board's  findings  that  respondent  violated  section  8  (1) 
and  (3)  of  the  act  are  supported  by  substantial  evidence 

A.  Respondent's  unfair  labor  practices  in  violation  of  section  8  (1)  prior 

to  the  strike* 

1.  Manifestation  of  hostility  to  the  Guild  and  inter fereTice  in  its 

internal  affairs 

The  first  collective  activity  on  the  part  of  the  em- 
ployees here  involved  occurred  in  July  1936,  prior  to 
the  commencement  of  organization  by  the  Guild,  when 
a  group  of  editorial  employees  requested  a  pay  increase 
from  Judge  Harlan  G.  Palmer,  respondent's  president 
(A.  R.  261-263,  393-394).  Instead  of  dealing  with 
■'  them  collectively.  Palmer  arranged  individual  confer- 
^  ences  with  them  at  which  he  discussed  their  work  in 
general  teims  but  made  no  reference  to  the  requested 
wage  increases  (A.  R.  234,  263-264).  This  initial  at- 
tempt at  collective  efforts  having  been  forestalled, 
Palmer  amiomiced  his  attitude  toward  the  type  of  activ- 
ity which  had  been  attempted  in  a  statement  in  an  issue 
of  "Office  Gossip,"  the  mimeographed  paper  which  was 
distributed  to  the  employees  with  their  pay  checks.  He 
informed  the  employees  that  grievances  about  salaries 
and  working  conditions  should  be  lodged  with  depart- 
ment heads,  that  they  would  receive  ''earnest  consid- 
eration," but  that  if  grievances  were  disallowed  and  the 
employees  remained  dissatisfied,  they  should  seek  em- 

»  The  unfair  labor  practices  discussed  under  this  head  were  the 
basis  for  the  Board's  findings  in  No.  9994. 


ployment  elsewhere  (A.  R.  265-271,  394).  Harwood 
Young,  the  paper's  business  manager,  further  clarified 
Palmer's  attitude  toward  the  collective  efforts  of  the 
employees  by  telling  Roger  Johnson,  an  editorial  staff 
employee  who  complained  to  him  about  the  ineffective- 
ness of  the  conferences,  that  Judge  Palmer  was  ^'ad-  A-^ 
verse  to  taking  action  under  suggestions  from  pressure  ^ 

groups"  (A.  R.  243). 1 

In  the  fall  of  1936,  the  Los  Angeles  and  Citizen-News      i    * 
chapters  of  the  American  Newspaper  Guild  were  or-     /   "^ 
ganized  (A.  R.  235-238,  271-272).     Respondent's  offi- 
cials thereafter  made  it  clear,  by  disparaging  remarks 
about  the  Guild,  that  the  Citizen-News  looked  upon 
the  Guild's  organization  with  even  less  approval  than 
it  had  upon  the  employees'  unaffiliated  collective  ef- 
forts.^°    Managing  Editor  Swisher,  for  instance,  told 
James  Crow,  an  editorial  employee,  that  "it  was  bad^      i;^ 
strategy  for  the  Guild  to  talk  so  much  about  wages  and     '  'If 
hours"  and  that  it  might  better  talk  of  ''professional 
standards"  (A.  R.  396).     Swisher  also  said  that  he  did 
not  see  what  the  Guild  had  accomplished  for  its  mem-  ^  Jf* 
bers  in  its  activities  elsewhere  in  the  country  (A.  R.- 
397).     Assistant  Business  Manager  Wymi  questioned 
Roger  Johnson  about  the  Guild  and  told  him  that  "he  ^ 

wondered  if  the  Guild  was  not  paying  too  much  atten- 

^*'  The  supervisory  status  of  Managing  Editor  Swisher,  Assist- 
ant Business  Manager  Wynn,  and  Display  Advertising  Manager 
Brandon,  whose  activities  are  discussed  herein,  was  not  denied 
either  in  the  pleadings  or  at  the  hearing,  and  respondent  is  un- 
questionably answerable  for  their  activities.  International  As- 
sociation of  Machinists  v.  National  Labor  Relations  Board,  311 
U.  S.  72,  79,  80;  lYational  Labor  Relations  Board  v.  Link-Belt  Co., 
311  U.  S.  584,  588 ;  H.  J.  Heinz  Co.  v.  Natumal  Lalor  Relations 
Board,  311  U.  S.  514,  520,  521. 
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tion  to  the  economic  rather  than  the  ethical  phases" 

(A.  R.  246).    Display  Advertising  Manager  Brandon 

told  an  employee,  Karl  Schlichter,  that  he  would  be 

j      asliamed  to  belong  to  an  organization  which  accepted 

\^ y^  such  a  settlement  as  the  Guild  had  procured  in  a  labor 

T^      dispute  in  the  East  (A.  R.  282). 

Furtlicr  disj)aragement  and  disapproval  of  the  Guild 
by  respondent 's  supervisory  employees  was  manifested 
when  that  organization  decided  to  affiliate  with  the 
C.  I.  O.  in  June  1937.  Swisher  questioned  the  pro- 
priety of  the  affiliation  in  a  conversation  with  Johnson 
(A.  R.  247) ;  at  about  the  same  time  he  told  a  number 
/  of  editorial  workers  that  "the  C.  I.  O.  was  carrying 
things  too  far"  (A.  R.  391).  Brandon,  too,  discussed 
with  Johnson  the  disadvantages  of  unions  for  ''people 
of  the  professional  class"  (A.  R.  249). 

Brandon's  attack  on  the  Guild  likewise  took  more 
concrete  form.  He  turned  the  regular  meetings  of  the 
display  advei'tising  men,  held  almost  every  morning 
(A.  R.  278,  374),  into  a  forum  for  denouncing  the  Guild 
to  the  men  in  the  department  under  his  supervision. 
According  to  undenied  testimony,  Brandon  reiterated 
at  these  meetings  the  distinction  between  "white  collar 
workers"  and  laborers,  stating  that  "white  collar 
workers  were  caught  in  the  middle  between  business  and 
-  ^  laboring  peojile,  and  that  one  of  these  days  the  white 
n  ^^  collar  workers,  like  us,  are  going  to  get  ourselves  some 
guns  and  shoot  those  union  bastards"  (A.  R.  278-279). 
The  entire  pei-iod  of  these  meetings  was  so  frequently 
spent  in  discussing  unions  that  at  least  one  employee 
felt  that  "there  was  a  definite  program  of  attack  on  the 
union"  (A.  R.  278). 


'/ 


We  submit  that  this  eanii)aign  of  interference  in  the 
internal  operations  of  the  Guild,  of  disparagement  of 
its  activities,  and  of  belittlement  of  the  advantages 
which  it  would  secure  to  its  members,  was  of  an  vni- 
mistakably  coercive  and  hence  illegal  character.  The 
appeal  to  the  employees  as  office  workers  on  the  ground 
that  they  were  ** professionals"  who  had  no  need  for 
organization  carried  both  an  indication  of  management 
disapproval  of  Guild  membership  and  an  ai3])eal  to  the 
employees  as  a  group  apart  from  and  superior  to  in- 
dustrial workers  for  whom  alone  labor  organizations 
were  impliedly  intended.  It  cannot  be  contended  that 
the  instant  employees,  because  of  the  nature  of  their 
work,  were  any  less  than  normally  '*  sensitive  and 
responsive  to  even  the  most  subtle  expression  on  the 
part  of  [their]  employer"  National  Labor  Relations 
Board  v.  Griswohl  Mfg.  Co.,  106  F.  (2d)  713,  722  (C.  C. 
A.  3).  The  white-collar  worker,  paid  no  more  than^ 
the  industrial  worker,  is  fully  as  dependent  as  the 
latter  on  the  whim  of  his  employer  and  as  completely 
subject  to  his  economic  control." 

The  facts  described  above  show  that,  from  the  very 
inception  of  Guild  activities  among  its  employees,  re- 
spondent evidenced  an  ' '  earnest  effort  and  plan  to  pre- 

'^  It  has  been  contended,  in  a  proceeding  under  the  New  York 
Labor  Relations  Act,  that  white-collar  workers — insurance 
agents — were  not  entitled  to  the  benefits  of  tliat  legislation.  The 
Court  of  Appeals  of  New  York  rejected  the  argument,  holding 
that  "the  purposes  and  policy  *  *  *  approved  [in  that  act] 
and  the  scheme  of  the  act  as  a  whole  dispelled  all  doubt  that  these 
agents  *  *  *  are  employees  *  *  *  and  entitled  to  the 
benefits  of  the  Act.''  Metropolitan  Life  Insurance  Co.  v.  Neio 
York  State  Labor  Relations  Board,  20  N.  E.  (2d)  390,  394. 
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vent  unionization  of  [its]  employees."    Montgomery 
Ward  d  Co.,  Inc.  v.  Natimial  Labor  Relations  Board, 
107  F.  (2d)  555,  559  (C.  C.  A.  7).    The  activities  of 
TPalmer,  Young,  Swisher,  and  Brandon,  were  clearly 
:  designed  to  interfere  with  and  discourage  their  sub- 
ordinates in  their  collective  undertakings.    They  con- 
'    stituted  an  intrusion  into  a  domain  foreclosed  to  the 
employer  under  the  Act  and  as  such  were  a  violation  of 
Sections  (1).^' 

Despite  his  frequently  expressed  objections  to  the 
Ouild,  Brandon  attempted  to  become  a  member  of  that 
union  in  October  1937  and  asked  Roger  Johnson  to  help 
him  (A.  R.  252-253).  When  the  Guild  members,  how- 
ever, refused  to  admit  him,  fearing  that  he  was  engaged 
in  an  attempt  to  dominate  the  organization  and  his  sub- 
ordinates, the  display  advertising  men,  in  particular 
(A.  R.  281,  407),  Brandon  retaliated  by  insisting  that 
the  display  men  under  him  report  for  work  on  Satur- 
days thereafter,  which  they  had  not  previously  been  re- 
quired to  do  (A.  R.  375,  408-409).  When  they 
protested  that  there  was  little  work  to  be  done  on  Sat- 

^^  Nation al  Labor  Relations  Board  v.  Union  Pacific  Stages.^  99 
^...(2cl)  15:3,  177  (C.  C.  A.  9) ;  National  Labor  Relations  Board 
V.  Luxuray,  Inc.,  123  F.  (2d)  106,  107-108  (C.  C.  A.  2) ;  National 
Labor  Relatione  Board  v.  Moench  Tanning  Co.,  121  F.  (2d)  951, 
952  (C.  C.  A.  2)  ;  National  Labor  Relations  Board  v.  Remington 
Rand,  Inc.,  94  F.  (2d)  862,  870  (C.  C.  A.  2)  ;  National  Labor  Rela- 
tione Board  v.  Whittier  Mills  Co.,  Ill  F.  (2d)  474,  478-479 
(C.  C.  A.  5) ;  National  Labor  Relations  Board  v.  Tex-0-Kan 
Flour,  122  F.  (2d)  483  (C.  C.  A.  5) ;  Singer  Manufacturing  Co. 
V.  National  Labor  Relations  Board,  119  F.  (2d)  131,  133  (C.  C.  A. 
7) ;  Colorado  Fuel  and  Iron  Corp.  v.  National  Labor  Relations 
Board.  121  F.  (2d)  165, 174  (C.  C.  A.  10). 
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urdays,  he  told  them  angrily  that  they  could  *'come 
Saturday  mornings  and  sit  at  your  desk,  keep  looking 
at  your  desk  and  smell  your  own  feet  stink"  (A.  R. 
375)."  The  penalty  was  clearly  imposed  to  retaliate 
against  the  employees  for  an  action  taken  by  them  to 
protect  their  collective  activity  in  the  Guild;  as  such, 
it  constituted  a  threat  to  their  freedom  of  activity  as 
members  of  that  organization." 

The  Guild's  national  convention  of  June  1937 
voted  to  present  to  its  members  the  question  of  the 
admission  of  non-editorial  employees  to  its  ranks 
(A.  R.  247-248).  The  officials  of  the  Citizen-News 
thereupon  started  questioning  the  employees  as  to 
whether  this  would  result  in  the  organization  of  V-^ 
respondent's  business  departments.  Managing  Editor  ^ 
Swisher,  who  had  asked  a  number  of  the  editorial  em- 
ployees whether  they  were  Guild  members  (A.  R.  391), 
discussed  the  Guild's  plans  with  Johnson  and  asked 
Johnson  directly  whether  the  Guild  was  organizing 
respondent's  business  department  (A.  R.  247).  This 
new  manifestation  of  petitioner's  concern  with  the 
activities  of  its  employees  was  likewise  illegal.  It  has 
uniformly  been  held  that  interrogation  about  union 
membership  and  the  internal  workings  of  a  union  must 


-^- 


^'U 


^^  Brandon  was  not  called  as  a  witness  by  respondent  to  deny 
this  testimony  or  to  explain  his  conduct. 

"  The  imposition  of  discriminatory  working  conditions  upon 
employees  for  their  activities  in  a  union  has  been  recognized  as 
violative  of  the  Act.  National  Lahor  Relations  Board  v.  Fansteel 
Metallurgical  Corp.,  306  U.  S.  240,  251 ;  F.  W.  Woolworth  Co.  v. 
National  Labor  Relations  Board,  121  F.  (2d)  658,  660  (C.  C.  A. 
2) ;  Kansas  City  Poicer  and  Light  Co.  v.  National  Lahor  Rela- 
tions Board,  111  F.  (2d)  340,  348-349  (C.  C.  A.  8) . 


12 

be  proscribed  if  the  free  right  to  organize  is  to  be 
guaranteed." 

2.  Petifimin^-  atfempt  to  ignore  the  Guild  and  hargain  with 
commiittees  of  its  employees 

fLate  in  June  1937,  respondent  asked  the  employees  in 
the  several  departments  of  the  Citizen-News  to  form 
committees  to  discuss  wages,  working  conditions,  and 
grievances  with  Judge  Palmer  (A.  R.  249,  272,  399), 
and  submitted  proposals  on  these  subjects  to  the  various 
committees  which  were  formed  (A.  R.  250) .  Although 
the  committee  representing  the  employees  in  the  busi- 
ness departments  entered  into  a  contract  with 
respondent  (A.  R.  381,  398),  the  editorial  and  classified 
advertising  departments'  committees  refused  to  do  so 
(A.  R.  273,  384,  399-400) .  Their  refusal  was  met  with 
attacks  upon  the  Guild  which  clearly  revealed  the  pur- 
pose of  Palmer's  maneuver.  When  the  editorial  de- 
partment's committee  told  Palmer  that  it  could  not 
deal  with  him  directly,  since  that  would  be  violative  of 
the  Guild's  constitution.  Palmer  replied  angrily, 
''What  is  the  matter  with  you  people?  Don't  you 
know  what  you  want?  Can't  you  make  up  your  own 
minds  ?  Do  you  prefer  to  have  someone  in  Washington 
or  New  York  or  some  place  else  dictate  to  you?  Can't 
you  decide  for  yourselves?    Would  you  prefer  to  be 

"  Natlonxil  Labor  Relations  Board  v.  Bradford  Dyeing  Ass\ 
310  U.  S.  318,  337;  H.  J.  Heinz  €o.  v.  National  Labor  Relations 
Board,  311  U.  S.  514,  518;  National  Labor  Relations  Board  v. 
Friedman- II a t^y  Marks  Clothing  Co.,  301  U.  S.  58,  75 ;  National 
Labor  Relations  Board  v.  Simshine  Mining  Co.,  110  F.  (2d)  780 
786  (C.  C.  A.  9) ;  Texarkana  Bus  Company,  Inc.  v.  National  Labor 
Relations  Board,  119  F.  (2d)  480, 483  (C.  C.  A.  8). 
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dictated  to  by  some  straiigei-  miles  away  from  you?" 
(A.  R.  273-274).  The  refusal  of  the  classified  adver^ 
tising  employees  to  sign  the  proffered  contract  and 
their  insistence  upon  being  represented  by  the  Guild^ 
similarly  prompted  Business  Manager  Young  to 
threaten  that  their  department  would  be  affected  first) 
if  they  did  not  sign  the  agi*eement  and  it  became  neces-^ 
sary  to  cut  salaries  (A.  R.  383-385).  Young  also  ex- 
pressed his  o!bjection  to  non-employee  negotiators 
when  he  said  that  using  them  would  "put  Judge 
Palmer  in  the  position  of  the  less  reputable  publishers" 
(A.  R.  398).  Brandon  similarly  stated  that  the  work- 
ers did  not  understand  what  they  were  doing  in  having  — 
*' outside  negotiators  and  agitators"  come  in  and  work 
for  tJjemCA.  R.  451). 

PcutioneSEexplosion  of  resentment  at  the  failure 
of  its  plan  serves  to  underline  its  manifest  purpose. 
The  Board  properly  noted  that  (A.  R.  133) : 

Thus,  while  in  1936  the  respondent  discour- 
aged collective  activity,  in  1937  after  the  appear- 
ance of  the  Guild  it  encouraged  the  formation  of 
bargaining  committees  and  sought  contractual 
relations  with  them.  It  is  apparent  that  the 
respondent  altered  its  policy  of  dealing  with  its  \^ 
employees  in  order  to  head  off  the  organizational 
campaign  of  the  Guild. 

The  Board's  further  conclusion  that  the  stratesv  uti-  ' 
lized  was  illegal  (A.  R.  135)  was  entirely  proper.  A 
similar  attempt  to  execute  contracts  directly  with  em- 
ployee conmiittees  and  thus  prevent  the  designation  of 
an  outside  representative  which  would  prove  objec- 
tionable to  the  management  has  been  condenmed  by  the 

449375 — 42 2 
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Supreme  Court  in  National  Licorice  Co.  v.  National 
Labor  Relations  Board,  309  U.  S.  350,  359-360/^  Fur- 
thermore, respondent's  openly  expressed  opposition  to 
dealing  with  non-employee  negotiating  agents  was  a 
plain  restraint  upon  the  right  of  the  employees  to  select 
their  own  bargaining  representative  (see  cases  cited 
supra,  pp.  9-10) . 

3.  Respondent's  illegal  conduct  during  bargaining  negotiations 

with  the  Guild 

Between  December  22,  1937,  and  May  13,  1938,  re- 
spondent held  a  series  of  bargaining  conferences  with 
the  Guild  (A.  R.  283-354).  Although  the  Board  dis- 
missed charges  in  the  complaint  that  respondent's  con- 
duct during  that  period  constituted  a  violation  of  Sec- 
tion 8  (5)  (A.  R.  136),  it  nevertheless  held 'that  certain 
concurrent  activities  of  respondent's  supervisors  were 
in  violation  of  Section  8  (1)  (A.  R.  135),  in  that  they 

*  *  *  were  plainly  calculated  to  destroy  the 
prestige  of  the  Guild  and  inculcate  in  the  minds 
of  the  employees  the  fear  that  the  efforts  of  their 
representatives  would  be  profitless  (A.  R.  134). 

After  one  of  the  conferences  with  the  Guild  negotia- 
tors. Managing  Editor  Swisher  remarked  to  an  em- 
ployee, Selby  Calkins,  who  had  been  present  as  an 
observer,  that  the  "speed  up"  and  ''stretch  out"  did 
not  appear  to  be  bothering  him  (A.  R.  456).     Failing 

'"  See  also  National  Labor  Relations  Board  v.  Vincennes  Steel 
Corporation.  117  F.  (2d)  169,  171-173  (C.  C.  A.  7)  ;  National 
Labor  Relations  Board  v.  Superior  Tanning  Co.,  117  F.  (2d)  881, 
890-892  (C.  C.  A.  7) ;  cf.  F.  W.  Woohcorth  Co.  v.  National  Labor 
Relatiom  Board,  121  F.  (2d)  658,  660  (C.  C.  A.  2) ;  and  cases  cited 
infra,  p.  16,  note  17. 
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to  understand  the  reference,  Calkins  asked  Swisher  to 
explain  it;  the  editor  ref)lied  that  he  referred  to  a  dis- 
cussion which  had  occurred  during  a  bargaining  con- 
ference, and  attempted  to  discuss  the  negotiations  until 
Calkins  requested  him  not  to  do  so  (A.  R.  456-457). 
Subsequently  Swisher  tried  to  discuss  the  negotiations 
with  other  employees  individually  outside  the  bargain- 
ing conferences  (A.  R.  460-461,  485).     Business  Man-^       ^ 
ager  Young  warned  Karl  Schlichter,  one  of  his  sub-/ 
ordinates,  that  the  proposals  sought  by  the  Guild  would    ^i,  ' " 
force  the  management  to  get  rid  of  some  employee^ 
(A.  R.  375-376). 

These  attempts  by  respondent's  officials  to  discuss 
the  subject  matter  of  the  negotiations  with  employees 
who  were  Guild  members  show  that  respondent  had  not 
abandoned  its  aim  to  arrive  at  an  arrangement  with 
its  employees  which  excluded  the  Guild,  and  that  in  pur- 
suing that  aim,  respondent  was  willing  to  engage  in 
conduct  totally  incompatible  with  the  kind  of  bargain- 
ing through  designated  representatives  which  the  Act 
seeks  to  guarantee.  Bargaining  on  an  equal  plane 
clearly  cannot  be  had  while  the  authority  of  the  repre- 
sentatives whom  the  employees  have  designated  is  un- 
dermined by  direct  communication  away  from  the 
bargaining  table  between  agents  of  the  employer  and 
their  subordinates.  Although  by  this  conduct  respond- 
ent's officials  may  well  have  been  performing  ''acts 
which,  normally,  could  be  validly  done,"  such  actions 
are  clearly  prohibited  by  the  Act  where,  as  this  Court 
has  held  of  a  comparable  situation,  they  serve  to  inter- 
fere with,  restrain,  and  coerce  employees  in  the  exercise 
of  their  rights.     Natioyml  Labor  Relations  Board  v. 
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Grower-Shipper  Vegetable  Associatioi,  122  F.   (2d) 
368,  376-377.^^ 

4.  Conclusion  as  to  respondent's  activities  before  the  strike 

The  facts  and  authorities  set  forth  above  show  that 
respondent's  entire  approach  to  the  collective  activity 
of  its  employees  fell  short  of  the  statiitoiy  standard. 
Its  snpervisoi*s '  disparaging  remarks  abont  the  Guild 
and  the  C.  I.  O.  (supra,  pp.  6-10),  their  interrogation  of 
the  employees  about  their  membership  in  the  Guild  and 
its  plans  for  organizing  the  paj^er's  business  employees 
(supra,  pp.  11-12),  Brandon's  pmiishment  of  his  subor- 
dmates  for  their  refusal  to  admit  him  to  membership  in 
their  miion  (supra,  ]Dp.  10-11),  and,  finally,  Palmer's 
efforts  to  deal  with  the  employees  directly  and  thereby 
head  off  the  necessity  of  dealing  with  the  Guild  as  their 
representative  (supra,  pp.  12-16).  constituted  inde- 
pendent violations  of  Section  8  (1),  which  fall  into  cate- 
gories which  have  been  frequently  recognized  by  the 
Board  and  the  Courts.  The  Board's  finding  (A,  R. 
135)  that  throughout  this  period  respondent  repeatedly 
^iolated  Section  8  (1)  of  the  Act  is  fuUy  supported. 

B.  The  strike  and  its  settlement 

On  May  13,  1938,  the  Guild  and  respondent  reached 
an  agreement  on  a  contract,  subject  to  acceptance  by 
the  Guild  members  (A.  R.  342-354).     Before  the  Guild 

^'  See  also  National  Labor  Relations  Board  v.  Hopicood  Re- 
tinninr,  Co..  98  F.  {U)  97.  100  (C.  C.  A.  2);  National  Labor 
Relations  Board  v.  ElMand  Leather  Co.,  114  F.  (2d)  221,  223-224 
(C.  C.  A.  3),  cert,  den.,  311  U.  S.  T05;  .V.  //.  RitzwoUer  Co.  v. 
National  Labor  Relations  Board.  114  F.  (2d)  432, 435  (C.  C.  A.  7). 
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acted,  however,  respondent  discharged  five  employees  y 
(A.  R.  357-358).  Thereupon  the  Guild  called  a  strike 
which  commenced  on  May  17  (R.  359,  365).  Charges 
of  unfair  labor  practices  were  filed  and  a  complaint  was 
issued  by  the  Board  in  No.  9994  on  June  27, 1938,  which 
alleged  that  respondent  had  violated  Section  8  (1),  (3), 
and  (5)  of  the  Act  (A.  R.  1-9).  After  a  hearing  had 
been  held  on  this  complaint,  respondent  and  the  Guild, 
on  July  30,  1938,  enteied  into  a  strike  settlement  which 
provided,  infer  alia,  for  execution  of  the  contract  which 
had  previously  been  tentatively  agreed  upon  (R.  17-21, 
618-626). 

By  the  terms  of  the  settlement  respondent  also  agreed 
to  reinstate  the  discharged  employees  as  well  as  the 
strikers  (R.  18)  and  the  Guild  agreed:  "m  the  event  it 
is  finally  determined  that  the  five  discharged  emj^loyees, 
or  any  of  them,  were  lawfully  discharged,  those  so  af- 
fected by  such  determination  shall  promj^tly  resign  or 
be  subject  to  discharge."  (R.  19.)  The  settlement 
further  provided  that  by  "final  determination"  was 
meant  "either  the  acceptance  by  both  sides  of  the  de- 
termination by  the  National  Labor  Relations  Board  or 
the  fuial  determination  by  any  court  or  courts  to  which 
any  of  the  parties  to  such  proceedings  may  turn  the 
matter."     (R.  19.) 

On  March  19,  1940,  the  Board  handed  down  its  de- 
cision in  No.  9994,  wherein  it  found  that  respondent 
had  interfered  with,  restrained,  and  coerced  its  em- 
ployees by  the  acts  described  above  (supra,  pp.  6-16) 
in  violation  of  Section  8  (1),  but  that  the  discharged 
employees  had  been  legally  dismissed  for  business  rea-  A 
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sons  and  that  respondent  had  not  refused  to  bargain 
collectively  with  the  Guild ;  accordingly  the  complaint 
was  dismissed  insofar  as  it  alleged  violations  of  Section 
8  (3)  and  (5)  of  the  Act  (A.  R.  128-143). 

C.  Respondent's  unfair  labor  practices  after  the  strike  " 

Harmonious  relations  between  the  management  and 
the  employees  of  the  Citizen-News  did  not,  unfor- 
timately,  follow  either  the  strike  settlement  agreement 
or  the  issuance  of  the  Board's  order  in  No.  9994.  Re- 
spondent continued,  as  we  shall  see,  to  evince  its  hos- 
tility to  the  collective  activity  of  its  employees.  In 
addition,  when  the  Board  announced  its  decision  in 
No.  9994  in  March  1940,  respondent  went  beyond  the 
terms  of  the  strike  settlement  and  ousted  not  only  the 
emjiloyees  whose  discharges  had  been  upheld  by  the 
Board  but  also  an  additional  employee  who  had  refused 
to  follow  the  leadership  of  the  Guild  during  the  strike 
4  but  liad  thereafter  rejoined  its  ranks  and  become  ex- 
tremely active  in  its  behalf  (infra,  pp.  21-29). 

1.  Respondents  continued  manifestation  of  hostiUty  to  the  Guild 
in  violation  of  Section  8  {1)  of  the  act 

When  respondent's  emj^loyees  returned  after  the 
strike  they  were  almost  at  once  met  with  the  imposition 
of  a  discriminatory  working  condition,  established  be- 
cause of  their  legitimate  concerted  activity.  The  edi- 
torial employees,  whose  names  had  previously  appeared 
^  on  articles  which  they  had  written,  were  denied  these 
' '  by-lines ' '  after  the  strike  (R.  420) .  Managing  Editor 
Swisher  justified  this  change  of  policy  on  the  ground 

"*  The  unfair  labor  practices  discussed  here  are  the  basis  for  the 
Board's  findiiitjs  in  No.  9995. 
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that  ill  will  created  dining  the  strike  had  made  it 
difficult  for  certain  readers,  particularly  advertisers, 
to  see  the  names  of  former  strikers  without  be- 
coming alarmed  (R.  421).  The  use  of  the  by-line  is 
regarded  by  the  newspaper  man  as  an  honor;  as  one 
employee  testified,  *4t  is  a  part  of  the  professional  pride 
of  a  newspa])er  man  to  have  his  name  on  a  story"  (R. 
420-421).  Respondent's  denial  of  this  pi-ivilege  thus 
constituted  a  penalty  which  could  not  legally  be  im- 
posed because  of  collective  activity.  (See  cases  cited 
supra,  p.  11,  note  14). 

The  alleged  pressure  from  its  advertisers  did  not 
justify  respondent's  discrimination  against  its  union 
employees.  The  Act  contains  no  exemptions  because 
the  employer  may  be  of  the  view  that  the  circumstances 
with  which  he  is  confronted  will  justify  its  disregard, 
Wilson  d'  Co.,  Inc.  v.  National  Labor  Fclations  Board, 
123  F.  (2d)  411,  417  (C.  C.  A.  8).^'  Moreover  the 
situation  here  is  not  that  of  an  employer  who  faces 
certain  economic  loss  if  he  adheres  to  the  law.  All  that 
appears  is  that  respondent  heard  that  some  of  its  adver- 
tisers found  that  mention  of  the  names  of  strikers  was 
distasteful.     No  threat  of  economic  pressure  is  showTi 


^^  See  also  Xational  Labor  Relations  Board  v.  Star  Publishing 
Co.,  97  F.  (2d)  465,  470  (C.  C.  A.  9) ;  National  Labor  Relations 
Board  v.  Suns/u'ne  Mining  Co.,  110  F.  ('2d)  780,  792  (C.  C.  A.  9), 
cert,  denied,  312  U.  S.  678;  South  Atlantic  Steamship  Co.  v.  Na- 
tional Labor  Relations  Board,  116  F.  (2d)  480,  482  (C.  C.  A.  5), 
cert,  denied,  318  U.  S.  582 :  Clover  Fork  Coal  Co.  v.  National  Labor 
Rehtions  Board,  97  F.  (2d)  331,  335  (C.  C.  A.  6)  ;  McQuai/-X orris 
Mfg.  Co.  V.  National  Labor  Relations  Board,  116  F.  (2d)  748,  752 
(C.  C.  A.  7) ,  cert,  denied,  313  U.  S.  565 ;  National  Labor  Relatiot}s 
Board  v.  Moore-Lowry  Flour  Mills.  122  F.  (2d)  419  (C.  C.  A.  10). 
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to  have  been  conveyed.  The  Act  cannot  be  set  aside 
merely  because  an  employer  chooses  to  please  his 
customers. 

After  the  strike,  respondent's  officials  continued  to 
make  disparaging  statements  about  the  Guild  not  un- 
like those  which  were  found  to  constitute  a  violation  of 
the  Act  in  No.  9994  (supra,  pp.  6-10).  Patricia  Kil- 
loran,  a  former  striker,  was  criticized  for  her  striking 
activities  by  several  of  her  superiors.  When  on  one 
occasion  she  was  explaining  her  failure  to  cover  an  as- 
signment, Business  Manager  Young  replied:  ''How 
could  I  believe  anything  after  all  the  things  that  you 
have  done?"  (R.  356).  When  Killoran  charged  that 
Young  was  referring  to  her  Guild  activities,  he  said: 
"Well,  as  a  matter  of  fact,  I  can't  talk  about  those 
things  because  I  am  not  allowed  to"  (R.  356).  He  nev- 
ertheless went  on  to  say  that  his  brother  had  been  a  very 
active  union  man,  that  he  knew  more  about  unions  than 
she  ever  would;  that  he  knew  about  good  unions,  but 
that  in  view  of  what  the  Guild  had  done,  she  could  not 
be  trusted  (R.  356).  After  the  strike.  Managing  Editor 
Swisher  also  remarked  to  Killoran  that  the  Guild  was 
not  a  reputable  organization  (R.  384).  Herbert  Stern- 
berg, respondent's  advertising  manager,  vehemently 
criticized  Killoran 's  Guild  activity  shortly  after  the 
strike,  telling  her  what  a  fool  she  was  and  how  bad  the 
C.  I.  0.,  the  Guild,  and  the  strikers  were  (R.  403). 
Young,  Swishei-,  and  Sternberg  were  not  called  upon  to 
deny  Killoran 's  testimony,  which  clearly  shows,  as  the 
Board  found  (R.  93),  continued  interference,  restraint, 
and  coercion  on  the  part  of  respondent. 
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'2.  The  dvic-riniinatory  discharge  of  Leonard  Lugoff 

By  the  di scrim iiiatory  discbarge  of  Leonard  Lugoff 
on  March  30,  1940,  i-espondeiil  displayed  its  hostility 
toward  the  Guild  in  more  concrete  form.  Lugoff  was 
an  advertising  solicitor  who  had  worked  for  the 
Citizen-News  from  November  1931  to  September  1932 
and  from  January  1934  until  his  discharge  in  March 
1940.  He  had  previously  been  employed  by  other 
Hollywood  newspapers  in  the  same  capacity  (R. 
181-185).  He  joined  the  Guild  in  October  1937,  but 
when  he  failed  to  respond  to  the  1938  strike  call,  he  was 
expelled  by  that  organization  (R.  187). 

In  August  1938,  before  going  on  his  vacation,  Lugoff 
considered  borrowing  some  money.  Because  his  sales 
had  dropped  during  the  strike,  he  asked  his  superior, 
respondent's  classified  advertising  manager,  Tobin, 
whether  there  was  any  doubt  about  his  job  being  con- 
tinued (R.  188).  Tobin  assured  him  that  there  was 
nothing  to  worry  about  and  Lugoff  proceeded  to  make 
the  loan  (R.  188,  551).  Nevertheless,  on  August  19, 
1938,  he  was  discharged  by  Tobin  purportedly  because 
of  his  low  sales  production  record  (R.  179,  188,  428). 
Lugoff  complained  to  Tobin  that  the  latter  had  misled 
him,  and,  on  August  22,  1938,  he  carried  his  appeal  to 
Judge  Palmer,  informing  him  that  he  had  contracted 
the  debt  in  reliance  upon  Tobin 's  statement  that  his 
position  was  secure.  He  also  told  Palmer  that  he  had 
given  up  his  membership  in  the  Guild  (R.  189-190, 
197).'"     Pahner    consulted    with    Business    Manager 


^'-  Palmer's  conflicting  version  of  this  conversation  is  discussed 
below  (pp.  '25-2(5). 
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Young,  who  thereafter  sought  out  Lugoff  where  he  was 
waiting  in  the  plant  and  handed  him  a  notice  of 
reinstatement  which  read  as  follows  (R.  191-194) : 

HOLLTWOOD  CiTIZEX-NeWS, 

August  22,  1938. 
To:  Mr.  Lugoff 
Subject : 

You  will  be  retained  in  your  present  posi- 
tion, with  final  decision  to  be  made  on  January 
1,  1939.  The  intervening  period  will  be 
probationarv. 

T.  H.  YorxG. 
Business  Manager. 

The  specified  period  and  an  additional  15  months  passed 
without  any  word  to  Lugoff  that  his  probation  had  not 
been  satisfactory  (R.  194,  286-287)  ;  it  is,  therefore, 
clear  that  the  ''final  decision"  reached  on  January  1 
was  to  retaiQ  him  as  an  employee. 

In  February  1939,  Lugoff  again  joined  the  Guild, 
which  at  that  time  had  only  one  other  member  in  the 
classified  advertisiag  department  (R.  19-1^19.5).  He 
imdertook  the  organization  of  respondent 's  business  em- 
ployees, a  project,  it  will  be  recalled,  in  which  the  man- 
agement had  sho^^Tl  great  interest  from  the  time  when 
the  Guild  fii'st  opened  its  doors  to  them  {supra,  pp. 
11-12).  Thus,  in  May  he  attempted  to  persuade  them  to 
sign  a  petition  authorizing  the  Guild  to  represent  them 
although  not  requii-iug  them  to  become  members  (R. 
195-197,  261,  26:3-264,  411^14) .  In  Jime  1939,  he  pro- 
posed to  Business  Manager  Yoimg  the  establishment  of 
a  guaranteed  weekly  wage  for  the  classified  advertising 
employees  (R.  197-199,  287).  On  this  occasion  Lugoff 
told  Yoimg  that  in  his  opinion  "unions  usually  came  in 
[sic] existence  because  of  dissatisfaction  amonsr  em- 
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ployees  about  working  conditions  and  wages,"  and  suc- 
ceeded in  procuring  Young's  permission  to  submit  a 
recommendation  for  a  guaranteed  wage ;  such  a  guaran- 
tee was  established  by  Young  soon  afterward  (R.  288, 
293, 339-341) .     From  July  19, 1939,  until  the  time  of  his 
discharge  Lugoff  frequently  attended  conferences  with 
res})ondent 's  officials  as  a  member  of  a  Guild  committee 
(R.  213,  225,  323).     His  militance  in  behalf  of  that  or- 
ganization was  conspicuously  displayed  in  August  when 
he  engaged  in  an  argument  with  another  employee  whom 
he  charged  with  spreading  a  rmnor  that  the  manage- 
ment was  going  to  close  do^vn  the  plant  if  the  Guild  were 
not  reasonable  in  its  negotiations  for  a  new  contract 
(R.    216-220,    314-320).     George    Palmer,    classified 
credit  manager,  who  is  the  nephew  of  Judge  Palmer 
and  the  son  of  one  of  respondent 's  owners,  was  present 
during  this  dispute,  and  intervened  to  remark  that  he 
knew  that  the  rumor  was  true  and  was  ''willing  to 
gamble  on  it"  (R.  218-219,  225).     Shortly  before  his 
discharge,  in  March  1940,  Lugoff  circulated  another  pe- 
tition, this  time  not  only  among  employees  whom  he 
thought  to  be  sympathetic  toward  the  Guild,  but  among 
practically  all  those  in  the  classified  advertising  depart- 
ment (R.  226-229,  329-331). 

On  March  26,  1940,  the  Board's  decision  in  No.  9994 
was  issued,  finding  that  the  employees  named  in  the 
complaint  had  not  been  discriminated  against  (supra, 
pp.  17-18;  A.  R.  136-143;  R.  581-582)  ;  accordingly,  on 
March  30,  those  who  remained  in  respondent's  employ 
were  discharged  under  the  terms  of  the  strike  settle- 
ment agreement  (supra,  p.  17,  R.  142-145).  On  the 
same  day,  Lugoff  received  a  special  deliverv  letter  dis- 
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charging  bim  on  the  ground  that  his  production  did 
not  justify  his  employment  (R.  146-148,  236)/' 

Lugoff's  activities  in  organizing  the  classified  adver- 
tising employees  were  known  to  respondent.^^  His 
open  circulation  of  the  petition  in  May  1939  had  admit- 
tedly come  to  Tobin's  attention  (R.  359,  411-412,  479- 
480,  511).  In  view  of  respondent's  outspoken  aversion 
to  the  Guild  {supra,  pp.  18-20)  and  Lugoff's  conspicu- 
ous activities  in  its  behalf,  only  a  satisfactory  showing 
that  the  discharge  was  prompted  by  legal  considerations 
could  overcome  the  clear  implication  that  respondent 
had  seized  upon  the  dismissal  of  the  other  employees 
under  the  terms  of  the  strike  settlement  agreement  as 
an  opportunity  for  ridding  itself  of  an  ardent  supporter 
of  the  Guild.  Respondent,  we  submit,  has  made  no 
such  satisfactory  showing. 

Respondent  gives  two  primary  reasons  for  Lugoff's 
discharge:  first,  that  he  was  reinstated  after  his  dis- 
charge in  1938  on  the  same  conditions  as  were  the  em- 
ployees who  were  reinstated  pursuant  to  the  strike 

'•  The  letter  read,  in  full,  as  follows  (R.  148)  : 
Deau  Mr.  Lucoff  : 

This  notice  is  to  terminate  your  services  with  us  effective 
this  day.  Your  production  does  not  justify  your  employ- 
ment. 

Yours  very  truly, 


Publisher. 
"  When  Jud<re  l^ihner  was  asked  at  the  hearing  whether  he 
knew  that  Lugoif  was  a  member  of  the  Guild  at  the  time  of  his 
di.scharge,  he  replied,  *T  had  reason  to  helieve  that  Mr.  Lugoff  was 
a  n.ember  of  the  Guild  *  *  *  because  I  had  seen  Mr.  Lugoff 
attending  a  (iaild  meeting"  (R.  146). 
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settlement  agreement  (R.  143-145)  (supra,  p.  17),  and 
second,  that  his  sei'vices  had  not  proved  satisfactory 
after  his  reinstatement  (R.  148). 

The  first  of*  these  grounds  rests  on  Palmer's  testi- 
mony about  his  conversation  with  Lugoff  at  the  time 
of  his  reinstatement  in  1938.  Palmer  testified  that 
Lugoff  had  protested  his  discharge  in  1938  not  on  the 
ground  that  he  had  contracted  a  loan  (supra,  p.  21), 
but  on  the  ground  that  it  was  unfair  to  reinstate  strik- 
ers and  yet  to  dismiss  a  man  who  had  remained  on  the 
job  (R.  142-145,  162).  According  to  his  version,  he 
consulted  with  Young  and  agreed  that  Lugoif  should  be 
given  equal  consideration  with  the  strikers  (R.  143). 
The  Board  rejected  this  testimony  as  inconsistent  with 
the  available  facts  (R.  96-99). 

Palmer's  explanation  does  not  account  for  the  fact 
that  the  letter  given  to  Lugoff  when  he  was  reinstated 
in  1938  makes  no  mention  of  the  strike  settlement,  and 
recites  that  Lugoff's  "probationary"  period  is  to  ter- 
minate on  January  1,  1939,  rather  than  on  the  date  of 
the  Board's  anticipated  decision.  Respondent's  at- 
tempt to  alter  the  terms  of  this  written  instrument  by 
an  alleged  additional  oral  condition,  providing  that  if 
the  discharged  employees  were  not  reinstated  by  the 
Board  he,  too,  was  to  go,  is  thus  extremely  unpersua- 
sive.  Furthermore,  Palmer  admitted  that  he  never 
took  the  natural  step  of  conveying  the  alleged  con- 
dition upon  his  reinstatement  to  Lugoff  (R.  144),  and 
the  testimony  of  Young,  who  apprised  Lugoff  of  his 
reinstatement  by  handing  him  the  letter  described 
above,  shows  that  nothing  was  said  about  the  alleged 
condition  at  that  time  (R.  343).     Thus  the  condition 
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was  imposed,  if  at  all,  by  au  midisclosed  and  unilateral 
act.  The  document,  on  the  other  hand,  is  fully  con- 
sistent with  Lugoff's  testimony  that  he  did  not  even 
know  the  terms  of  the  strike  settlement  agreement  (R. 
285),  but  had  placed  his  protest  solely  upon  the  debt 
which  he  had  incurred,  and  that  reinstatement  had 
been  granted  hmi  for  this  reason  after  Judge  Palmer 
had  given  him  the  choice  of  getting  his  job  back  or 
liaving  the  Company  pay  the  loan  (R.  190-191). 

Likewise  inconsistent  with  Palmer's  testimony  and 
wholly  consistent  with  that  of  Lugoff  is  the  fact  that 
the  letter  informing  Lugoff  of  his  discharge  in  1940 
cites  only  Lugoff's  production  record  and  makes  no 
mention  of  the  recently  issued  decision  of  the  Board 
(supra,  p.  24).  Finally.  Tobin  admitted  that  before 
his  discharge  Lugoff  had  mentioned  the  prospective 
loan  and  sought  reassurance  that  his  job  was  secure 
(R.  427-429,  515).  It  is  conceded  that  Lugoff  in  fact 
did  make  the  loan  (R.  551).  Thus  the  surrounding 
admitted  facts  all  support  Lugoff *s  version. 

In  sum,  respondent's  first  groimd  for  the  discharge 
is  wholly  discredited  by  the  record  and  was  properly 
rejected  by  the  Board  (R.  99).  Indeed,  Judge  Palmer, 
at  the  hearing,  insisted  that  notwithstanding  the  al- 
leged condition  subjecting  his  reinstatement  to  the 
terms  of  the  strike  settlement  agreement,  Lugoff  would 
have  been  retahied  if  his  work  had  not  proved  unsatis- 
factory (R.  583-584).  Hence,  it  is  upon  his  purport- 
edly unsatisfactory  services  after  his  reinstatement  in 
1938  that  respondent  relies  as  its  real  motive  for  dis- 
missing hun  along  with  the  reinstated  employees.  To 
this  second  asserted  offense  we  now  turn. 
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It  should  be  noted  at  the  outset  that  Lugoff's  *' pro- 
bationary" period,  as  announced  in  the  letter  given 
to  him  in  1938  (supra,  p.  22),  expired  on  Januaiy  1, 
1939.  Respondent  failed  to  indicate  at  the  end  of  that 
period  that  Lugoff's  performance  was  not  satisfactory; 
accordingly,  his  employment  returned  to  its  original 
basis.  At  no  time  between  his  reinstatement  in  1938 
and  his  discharge  in  1940  was  his  efficiency  questioned 
(R.  194,  286-287).  It  was  not  until  15  months  later 
that  respondent  again  raised  the  question  of  ineffi- 
ciency, and  then  its  specifications  of  that  charge  rested 
almost  exclusively  on  events  of  two  years  or  more 
earlier.  This  resurrection  of  grievances  which,  if  they 
had  any  basis,  had  long  been  condoned,  points  strongly 
to  the  conclusion  that  respondent  was  advancing  pre- 
texts to  conceal  its  true  motives  for  the  discharge." 

Lugoff's  sales  production  was  second  highest  among 
respondent's  four  outside  salesmen  at  the  time  of  his 
discharge  (R.  201-209,  299,  476-477,  509-510).  Re- 
spondent nevertheless  contends  that  his  production  was 
inadequate  and  points  to  the  fact  that  his  sales  de- 
creased more  pronomicedly  from  1937  to  1939  than  did 
those  of  the  other  salesmen  (R.  467-468,  477) .  The  de- 
crease in  Lugoff  's  production,  however,  which  occurred 


^^  See  National  Labor  Relations  Board  v.  Arcade  Sunshine  Co., 
118  F.  (2d)  49,  51  (App.  D.  C),  cert,  denied,  313  U.  S.  567; 
Hartsell  Mills  Co,  v.  National  Labor  Relations  Board,  111  F.  (2d) 
291,  292-293  (C.  C.  A.  4) ;  Agwilinesjn<:.  v.  National  Labor  Rela- 
tions Board,  87  F.  (2d)  146,  154  (C.  C.  A.  5)  ;  Neic  York  Hand- 
kerchief Mfg.  Co.  V.  National  Labor  Relations  Board,  114  F.  (2d) 
144, 147  (C.  C.  A.  7),  cert,  denied,  311  U.  S.  704;  Hamilton-Brown 
Shoe  Co.  V.  National  Labor  Relations  Board,  104  F.  (2d)  49,  53 
(CCA.  8). 
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early  in  the  spring  of  1938,  was  fully  explained;  it 
did  not  result  from  his  inefficiency  but  from  the  loss  of 
three  accomits,  two  of  which  moved  outside  his 
territory  (R.  594-596)." 

The  further  contention  that  Lugoff  was  discharged 
because  he  failed  to  make  the  minimum  guaranteed 
wage  of  $24  a  week  which  his  collective  efforts  had  suc- 
ceeded in  having  established  (supra,  pp.  22-23)  cannot 
reflect  a  serious  reason  for  dismissing  him.  He  re- 
ceived the  lowest  pay  rate  of  any  of  the  outside  salesmen 
and  since  its  establishment  in  July,  1939,  he,  as  well  as 
other  employees,  had  frequently  failed  to  make  the 
guarantee  (R.  199-200,  213,  485-486,  cf.  341-342). 
Lugoff  denied  that  he  had  been  warned  that  he  would 
be  required  to  equal  the  guaranteed  salary  with  his 
commissions  (R.  200,  213,  294)  and  the  Board  credited 
his  denial  (R.  103).  Indeed,  the  purpose  of  establish- 
ing the  guarantee  was  to  secure  a  minimum  wage  not- 
withstanding the  production  of  the  salesmen.^' 

In  short,  respondent 's  explanation  of  its  discharge  of 
Lugoff  is  entirely  unconvincing.    No  extensive  citation 

^*  Respondent  makes  a  further  effort  to  support  its  charge  of 
inefficienc}'  against  Lugoff  on  the  ground  that  one  Sellers,  an  in- 
experienced salesman  who  succeeded  him,  soon  equalled  his  adver- 
tising sales  (R.  240,  460-465).  But  the  unpersuasiveness  of  this 
argument  is  established  by  Tobin's  own  testimony  that  experience 
is  not  an  important  factor  in  selling  advertising  (R.  519-520). 
Sellers'  sales  did  not  exceed  those  of  Lugoff,  which  they  would 
have  done  had  Lugoff  been  lax  in  his  work,  as  claimed  (R.  457) . 

2»  Respondent  advances  several  additional  miscellaneous 
grounds  for  discharging  Lugoff,  to  wit,  failure  to  call  on  clients 
and  gambling  and  sleeping  during  working  hours.  These  claims 
do  not  find  support  in  the  record  as  the  true  reasons  for  his  dis- 
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of  cases  is  necessary  to  show  that  the  Board  could 
properly  reject  that  explanation  and  deduce  the  true 
motive  from  respondent's  hostility  to  the  Guild  and 
Lugoff's  renewed  activity  on  behalf  of  that  organiza- 
tion." As  the  Circuit  Court  of  Appeals  for  the  Fourth 
Circuit  has  held,  the  Board  is  not  required,  merely  be- 
cause a  salesman's  production  has  fallen,  to  accept  an 
employer's  reliance  on  that  fact  as  a  defense  to  a 
charge  of  discrimination,  particularly  where,  as  here, 
even  his  lowered  production  equalled  that  of  other  em- 
ployees similarly  situated:  National  Labor  Relatiotis 
Board  v.  Schmidt  Baking  Co.,  122  F.  (2d)  162,  164. 
The  Board's  conclusion  that  Lugoff  was  in  fact  dis- 
charged for  organizational  activities  which  were 
objectionable  to  respondent  has  ample  support  in  the 
evidence. 

Point  II 

The  Board's  orders  are  valid  and  proper  under  the  act 

The  orders  of  the  Board  require  respondent  to  cease 
and  desist  from  the  unfair  labor  practices  found,  to 

charge  (of.  K.  211,  221-222,  309-314,  341,  430,  526).  This  is 
particularly  true  in  view  of  the  fact  that  all  these  supposed  mis- 
deeds occurred  and  were  known  to  respondent's  officials  long  be- 
fore the  discharge  (R.  447,  527). 

^^  National  Lahor  Relations  Board  v.  Bradford  Dyeing  Asso- 
ciation, 310  U.  S.  318,  326-333;  National  Lahor  Relations  Board 
V.  Link-Belt  Co.,  311  U.  S.  584,  602.  The  Courts  consistently  look 
with  suspicion  upon  allegations  of  inefficiency  made  for  the  first 
time  after  employees  have  aroused  the  hostility  of  their  superiors 
by  becoming  active  in  behalf  of  a  union.  See  Nation<d  Lahor 
Relations  Board  v.  Torrca  Paching  Co..  Ill  F.  (2d)  626.  629 
(C.  C.  A.  9),  cert,  denied,  311  U.  S.  668;  Agwili?ies,  Inc.  v.  Na- 
tional Lahor  Relations  Board,  87  F.  (2d)  146,  154  (C.  C.  A.  5) ; 
Southern  Colorado  Power  Co.  v.  National  Lahor  RelatMns  Board, 
111  F.  (2d)  539,  544  (C.  C.  A.  10). 
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reinstate  Lugoff  with  back  pay,  to  restore  to  the  strikers 
the  by-lines  of  which  they  were  deprived,  and  to  post 
notices  (A.  R.  145,  R.  112-114).  These  requirements 
are  the  appropriate  ones  to  remedy  the  mifair  labor 
practices  found.  National  Labor  Relations  Board  v. 
Pennsylvania  Greyhound  Lines,  Inc.,  303  U.  S.  261, 
265 ;  National  Labor  Relations  Board  v.  Link-Belt  Co., 
311  U.  S.  584,  600;  National  Labor  Relations  Board  v. 
Sunshine  Mining  Co.,  110  F.  (2d)  780  (C.  C.  A.  9). 

The  varied  and  continued  violations  of  Section  8  (1) 
which  are  the  essence  of  these  cases  demand  that  re- 
spondent be  required  to  cease  and  desist  from  *'in  any 
other  manner  interfering  with,  coercing,  or  restraining 
its  employees. ' '  The  propriety  of  this  form  of  the  order 
where  the  facts  disclose  such  "a  course  of  *  *  * 
conduct  in  the  past"  as  constitutes  a  "threat  of  continu- 
ing and  varying  efforts"  to  interfere  with  the  em- 
ployees' organizational  rights  was  established  in 
National  Labor  Relations  Board  v.  Express  Publishing 
Company,  312  U.  S.  426,  at  pp.  437,  438.'^^  The  language 
is  peculiarly  appropriate  here,  where  the  ''course  of 
conduct"  continued  after  the  commencement  of  the  first 
proceeding  against  respondent  and  culminated,  after 
the  Board  had  ordered  respondent  to  cease  and  desist 

''  See  also  National  Labor  Relations  Board  v.  Pacific  Gas  and 
ElectHc  Co.,  118  F.  (2d)  780,  789  (C.  C.  A.  9)  ;  National  Labor 
Relations  Board  v.  Groirer-Shipper  Ver/etable  Assn.,  122  F.  (2d) 
-i68  (C.  C.  A.  9)  ;  National  Labor  Relations  Board  v.  National 
Motor  Beanng  Co.,  105  F.  (2d)  652,  661  (C.  C.  A.  9) ;  National 
Labor  Relationn  Board  v.  Reed  rf'  Prinre  Mfg.  Co.,  118  F.  (2d) 
874,  890-891  (C.  C.  A.  1,  cert,  denied,  313  U.  S.  595)';  Woolxoorth 
Co.  V.  National  Labor  Relations  Board,  121  F.  (2d)  658  (C.  C.  A. 
2)  :  National  Lddor  Relations  Board  v.  Air  Associates,  Inc.,  121 
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from  its  illegal  practices  in  a  ''disci-i minatory  dis- 
charge *  *  *  [which]  goes  to  the  very  heart  of 
the  Aict."  National  Labor  Relations  Board  v.  Ent- 
whistle  Mfg.  Co.,  120  F.  (2d)  532,  536  (C.  C.  A.  4). 

CONCLUSION 

It  is  respectfully  submitted  that  the  Board's  findings 
are  supported  by  substantial  evidence,  that  its  orders 
are  valid  and  proper,  and  that  a  decree  should  issue 
affirming  and  enforcing  the  orders  as  requested  in  the 
Board's  petitions  for  enforcement. 

Robert  B.  Watts, 

General  Counsel, 
Ernest  A.  Gross, 

Associate  General  Counsel, 
Gerhard  P.  Van  Arkel, 

Assistant  General  Counsel, 
Joseph  B.  Robison, 
Helen  F.  Humphrey, 

Attorneys, 

National  Labor  Relations  Board. 

March  1942. 
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APPENDIX 

The  relevant  provisions  of  the  National  Labor  Rela- 
tions Act  (Act  of  July  5,  1935,  c.  372,  49  Stat.  449;  29 
U.  S.  C.  Supp.  y.  Sec.  15  et  seq.)  are  as  follows: 

Sec.  7.  Employees  shall  have  the  right  to  self- 
organization,  to  form,  join,  or  assist  labor  or- 
ganizations, to  bai'gain  collectively  through 
representatives  of  their  own  choosing,  and  to 
engage  in  concerted  activities,  for  the  purpose 
of  collective  bargaining  or  other  mutual  aid  or 
protection. 

Sec.  8.  It  shall  be  an  unfair  labor  practice  for 
an  employer — 

(1)  To  interfere  with,  restrain,  or  coerce  em- 
ployees in  the  exercise  of  the  rights  guaranteed 
in  section  7. 

***** 

(3)  B}^  discrimination  in  regard  to  hire  or 
tenure  of  employment  or  any  term  or  condition 
of  employment  to  encourage  or  discourage  mem- 
bership in  any  labor  organization.     *     *     * 

(32) 
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IN  THE 

United  States  Circuit  Court  of  Appeals 

Foil  THE  Ninth  Circuit 


Nos.  9994  and  9995 


National  Laijor  Relations  Board, 

Petitioner, 

V. 

The  Citizen  News  Company, 

Respondent. 


ON  petition  for  enforcement  of  orders  of  the 
national  labor  relations  board 


Order  Permitting  Intervention 

Pursuant  to  order  of  this  Court,  the  intervenors  liave 
been  permitted  as  interested  parties,  to  file  a  brief  in 
support  of  tlie  petition  of  tlie  National  Labor  Relations 
Board  for  enforcement  of  its  orders  against  the  re- 
spondent. 

Summary  of  the  Cases 

Two  petitions  x)f  the  National  Labor  Relations  Board 
are  before  this  Court  for  enforcement. 


The  first  (999-1:)  seeks  enforcement  of  tlie  Board's 
order  directing  the  respondent  to  cease  and  desist  from 
"interfering  with,  restraining,  or  coercing  its  employees 
in  the  exercise  of  the  right  *  *  *  to  form,  join  or  as- 
sist labor  organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing  *  *  *"  pursuant 
to  Section  7  of  the  National  Labor  Relations  Act  (R.  148). 

The  second  (9995)  seeks  enforcement  of  an  order  di- 
recting the  respondent  to  cease  and  desist,  as  above  stated, 
and  from  discouraging  membership  in  the  Los  Angeles 
Newspaper  Guild,  from  discriminating  in  regard  to  hire 
and  tenure  of  employment  of  any  of  its  employees,  and 
to  reinstate  Leonard  Lugoff,  whom  the  Board  found  had 
been  discharged  because  of  union  activity  (R.  117). 

The  respondent,  a  California  corporation,  publishes  a 
daily  newspaper  in  Hollywood  known  as  tlie  Citizen-News, 
as  well  as  other  publications,  and  operates  a  job  printing 
service  (9994,  R.  170). 

Questions  Presented 

Upon  these  petitions  for  enforcement,  four  questions 
are  presented.     They  are: 

1.  Whether  the  business  conducted  by  the  respondent 
bears  a  close  and  intimate  relation  to  interstate  commerce 
and  whether  an  unfair  labor  practice  of  the  respondent 
affects  such  commerce. 

2.  Whether  the  Board's  orders,  which  are  sought  to 
be  enforced  (9994,  R.  146-150;  9995,  R.  115-120)  would 
deprive  respondent  of  freedom  of  speech  and  press  under 
Amendment  I  to  the  Constitution  of  the  United  States. 

3.  Whether  such  orders  which  require  the  respondent 
to  post  notices  stating  that  it  will  cease  and  desist  as 


hereinabove  indicated,  violate  the  due  process  clause  of 
Amendment  5  to  the  Constitution  of  the  United  States. 

4.  Whether  the  Board's  orders  are  based  upon  sub- 
stantial evidence. 

Conceded  Facts 

The  Los  Angeles  Newspaper  Guild  had  been  desig- 
nated as  the  representative  of  the  editorial  employees  of 
the  Citizen-Union  for  the  purpose  of  collective  bargaining 
with  respondent  (9994,  R.  6,  17). 

Respondent's  publications  are  circulated  entirely  within 
the  State  of  California,  except  that  the  Citizen-Xews, 
whose  daily  circulation  is  in  excess  of  26,000,  sends  about 
125  daily  copies  outside  the  State  (9994,  R.  170-172;  9995, 
R.  2-3,  9). 

Respondent  imports  from  outside  the  state  350  tons 
of  newsprint  a  week  (9994,  R.  216;  9995,  R.  3,  9,  134). 
The  cost  of  this  newsprint  constitutes  20%  of  the  total 
expenses  of  all  of  the  respondent's  publications  (9994,  R. 
219;  9995,  R.  3,  9). 

The  Associated  Press  and  the  United  Press  service 
the  Citizen-Xews.  Both  services  together  supply  out-of- 
state  news  to  the  extent  of  21%  of  the  paper's  total  read- 
ing matter,  although  such  out-of-state  news  is  received 
through  the  California  offices  of  both  news  services  (9994, 
R.  173-174,  181,  183-184,  188-190;  9995  R.  2,  9). 

Eleven  feature  syndicates  supply  about  17%  of  the 
paper's  total  reading  matter,  all  of  which  comes  from 
outside  the  state  (9994,  R.  191-193,  228;  9995,  R.  2,  9). 

"With  the  qualification  that  Associated  and  United 
Press  news  comes  through  the  California  offices  of  these 
agencies,  the  Citizen-Xews  contains  daily  about  38%   of 


out-of-state  news.  This  material  is  received  by  wire, 
teletype,  wireless  and  mail  (9994,  11.  173-174,  181,  183-184, 
188-190;  9995,  E.  2,  9). 

The  Associated  Press  has  the  privilege  of  using  any 
other  news  appearing  in  respondent's  paper,  and  of  trans- 
mitting such  news  through  its  California  office  to  out-of- 
state  points  (9994,  R.  176,  180-181;  9995,  R.  2,  9). 

About  10%  of  respondent's  advertising  revenue,  which 
represents  more  than  5%  of  its  total  revenue,  comes  from 
advertising  originating  outside  the  State  of  California 
(9994,  R.  197;  9995,  R.  2,  9).  A  list  of  advertisers  is  con- 
tained at  9994,  R.  206-208. 


ARGUMENT 

POINT   I 

The  business  conducted  by  respondent  has  a  close, 
intimate  and  substantial  relation  to  trade,  traffic  and 
commerce  among  the  several  states;  and  a  labor  dis- 
pute in  respondent's  business  may  lead  or  tend  to  lead 
to  an  obstruction  of,  or  to  the  free  flow  of  such 
commerce. 

It  is  not  the  kind  of  business,  nor  the  manner  of  its 
operation,  which  determines  whether  such  business  has  a 
close  or  substantial  relation  to  interstate  commerce.  The 
determining  factor  is  the  effect,  if  any,  which  a  business 
may  have  upon  commerce.  Put  another  way,  it  is  the 
effect  upon  interstate  commerce,  not  the  source  of  the 
injury,  which  is  the  criterion.  Consolidated  Edison  Co. 
V.  Labor  Board,  305  U.  S.  197.  An  analysis  of  respond- 
ent's business,  in  the  light  of  this  rule,  demonstrates  that 


the  obtain in^^  of  niadmu;  matter  and  advertising,  the  pur- 
chase of  newsprint  and  otlier  supplies,  makes  interstate 
commerce  indispensable.  Conversely,  if  respondent's 
business  were  to  suffer  a  labor  dispute,  the  free  flow  of 
such  commerce  might  be  obstructed. 

The  respondent's  position  appears  to  be  that  inter- 
state commerce  is  not  involved,  principally  because  its 
business  is  not  an  essential  part  of  a  ''flow"  of  such 
commerce,  because  the  out-of-state  circulation  of  the 
Citizen-News  is  infinitesimal,  and  finally  because  editorial 
employees,  who  are  involved  in  this  case,  are  too  remote 
from  any  interstate  activity  to  have  any  direct  relation 
with  it.  The  first  argument  is  based  upon  the  fact  that 
Associated  and  United  Press  news,  even  if  originating  out 
of  the  state,  "comes  to  rest"  in  the  respective  California 
offices  of  those  services,  and  then  is  sent  out  from  those 
offices  to  the  respondent,  and  upon  the  reverse  of  this  fact 
as  well  (9995,  R.  2,  9,  132-133,  134-135). 

Such  an  essential  "flow"  of  commerce  as  would  exist, 
were  Associated  and  United  Press  news  to  be  transmitted 
to  respondent  from  one  or  more  points  outside  the  state 
of  California,  is  not  necessary  for  federal  concern  over 
respondent's  conduct  of  its  business. 

"The  Congressional  authority  to  protect  inter- 
state commerce  from  burdens  and  obstructions  is 
not  limited  to  transactions  which  can  be  deemed  to 
be  an  essential  part  of  a  'flow'  of  interstate  or 
foreign  commerce.  Burdens  and  obstructions  may 
be  due  to  injurious  actions  springing  from  other 
sources."  Labor  Board  v.  Jones  Laughlin  Steel 
Corp.,  301  U.  S.   1. 

This  rule  was  followed  in  Labor  Board  v.  Fainblaft, 
306  U.  S.  601,  607,  where  the  evidence  disclosed  that  the 
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respondent,  engaged  in  processing  clothes  in  New  Jersey, 
received  cloth  from  a  dress  firm  in  New  York.  After 
making  the  garments,  they  were  delivered  in  New  Jersey 
to  an  agent  of  the  dress  firm,  who  in  turn  shipped  them 
to  New  York.  Fainblatt  had  nothing  to  do  with  the  inter- 
state movement  of  either  the  goods  or  the  finished  dresses. 
The  Supreme  Court  held  that  even  though  an  employer 
is  not  himself  engaged  in  interstate  commerce,  he  may  be 
subject  to  the  National  Labor  Kelations  Act. 

The  question  is  not,  does  the  respondent  engage  in  in- 
terstate connnerce  wlien  it  receives  news  from  the  Cali- 
fornia offices  of  the  Associated  or  United  Press,  even  if 
such  news  had  reached  those  offices  from  outside  the 
state.  The  question  is,  rather,  what  effect  would  a  labor 
dispute  in  respondent's  business  have  upon  eoimnerce? 
The  transmission  of  news  among  the  states  is  commerce 
within  the  meaning  of  the  Constitution.  Associated  Press 
V.  N.L.R.B.,  301  U.  S.  103.  There  is  no  distinction  be- 
tween the  transmission  of  news  {Associated  Press  case, 
supra)  and  the  receipt  of  such  news  by  an  individual 
newspaper.    N.L.R.B.  v.  A.  S.  Abell  Co.,  97  Fed.  951. 

It  seems  logical,  therefore,  to  conclude  that  a  stoppage 
of  work  at  respondent's  plant,  whether  in  the  mechanical 
or  editorial  department,  would  interrupt  the  receipt  of 
news  sent  out  througli  interstate  channels.  It  can  make 
no  difference  in  the  effect  of  such  a  stoppage,  if  the  news 
goes  through  the  hands  of  a  third  party  within  tlie  state. 

This  distinction  which  respondent  advances,  ignores 
the  existence  of  an  actual  "flow"  of  commerce.  The  dis- 
tinction also  ignores  the  fact  that  the  respondent's  news- 
paper is  a  "feeder"  for  the  Associated  Press,  which  has 
the  right  to  take  any  news  item  from  respondent's  paper 
and  send  it  to  any  part  of  the  United  States  or  to  any 


part  of  the  world.  Therefore,  the  Citizen-News  is  a  direct 
vehicle  for  the  "flow"  of  news.  Newsprint  comes  by 
water  and  truck  from  Canada  directly  to  respondent. 
Syndicated  articles  and  comic  strips  come  directly  by  mail 
or  express  (9994,  R.  193)  from  New  York;  Philadelphia; 
and  Des  Moines,  Iowa.  National  advertising  comes  by 
mail  from  respondent's  national  advertising  agent  in  Chi- 
cago (9994,  R.  208,  210-211),  and  this  agent's  com- 
mission checks  are  mailed  to  Chicago  (R.  213,  ibid). 

A  similar  situation  existed  in  N.L.R.B.  v.  A.  S.  Ahell 
Co.,  97  Fed.  951  (4th  Circuit),  and  in  N.L.R.B.  v.  W.  R. 
Hearst,  et  al.,  102  Fed.  658  (9th  Circuit),  where  it  was 
held  that  such  activities  constitute  interstate  commerce. 

Is  there  any  logic  in  the  second  distinction,  namely, 
that  editorial  employees  are  too  remote  from  interstate 
commerce  to  affect  it  in  any  way?  The  argument  w^as 
advanced  in  Associated  Press  v.  N.L.R.B.,  301  V.  S.  103. 

In  discussing  editorial  employees  in  this  connection, 
Mr.  Justice  Roberts  stated : 

*^We  think,  however,  it  is  obvious  that  strikes  or 
labor  disturbances  amongst  this  class  of  employees 
w^ould  have  as  direct  an  effect  upon  the  activities 
of  the  petitioner  as  similar  disturbances  amongst 
those  who  operate  the  teletype  machines  or  as  a 
strike  amongst  the  employees  of  telegraph  lines 
over  which  petitioner's  messages  travel." 

Finally,  there  is  respondent's  contention  that  its  busi- 
ness is  local,  and  that  the  number  of  copies  of  the  Citizen- 
News  which  circulate  outside  the  State  of  California  is 
negligible.  This  fact  standing  alone  might  be  conclusive 
for  such  argument.  Coupled,  however,  with  respondent's 
direct  activities  in  interstate  commerce,  the  argument  be- 
comes untenable.    It  was  so  found  in  The  Press  Co.  Jnc. 
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V.  N.L.R.B.,  118  Fed.  937  (U.S.C.A.,  Dist.  of  Col.),  cer- 
tiorari denied  313  U.  S.  595;  and  in  Fleming  v.  Lowell 
Sun  Co.,  36  Fed.  Supp.  320  (D.  C.  Mass.)  (rev.  on  other 
grounds,  120  Fed.  (2d)  213),  aff'd  314  U.  S.,  where  the 
Court  held: 

n*  *  *  However,  the  percent  or  number  of  news- 
papers of  the  respondent  that  crossed  state  lines  is 
not  controlling  on  the  question  of  Avhether  or  not 
the  respondent  is  engaged  in  commerce  between  the 
states.  It  is  common  knowledge  that  the  instru- 
mentalities of  interstate  commerce  are  used  and 
affected  by  every  newspaper  in  gathering  and  pub- 
lishing news  and  preparing  the  newspaper  for  cir- 
culation in  and  out  of  the  state  in  which  it  is  pub- 
lished." 

In  Santa  Cruz  Packing  Co.  v.  N.L.R.B.,  91  Fed. 
(2d)  790  (C.  C.  A.  9),  affd.  303  U.  S.  453,  464,  467,  it  was 
held  that  in  view  of  the  interstate  commerce  actually 
carried  on  by  the  petitioner,  the  fact  that  all  its  grown 
fruits  were  sold  within  the  State  of  California,  was  of  no 
consequence  in  determining  that  the  petitioner  was  en- 
gaged in  interstate  commerce. 

a*  *  *  rpj^g  existence  of  a  continuous  flow  of 
commerce  through  the  State  may  indeed  readily 
show  the  intimate  relation  of  particular  transac- 
tions to  that  commerce." 

n*  *  *  ^^  ^gj^  There  is  thus  no  point  in  the  in- 
stant case  in  a  demand  for  the  drawing  of  a  mathe- 
matical line.  And  what  is  reasonably  clear  in  a 
particular  application  is  not  to  be  overborne  b^^  the 
simple  and  familiar  dialetic  of  suggesting  doubtful 
and  extreme  cases." 


POINT    II 

The  Board's  orders  directing  the  respondent  to 
cease  and  desist  from  discouraging  membership  in 
the  Los  Angeles  Newspaper  Guild  or  from  interfering 
in  any  manner  with  its  employees  in  the  exercise  of 
their  right  to  self-organization  does  not  deprive  it  of 
freedom  of  speech  or  freedom  of  press  under  Amend- 
ment 1  to  the  Constitution  of  the  United  States. 

The  business  of  publishing  a  newspaper  is  not  immune 
from  regulation  simply  because  it  is  the  "press".  As  was 
held  by  Mr.  Justice  Roberts  in  Associated  Press  v. 
N.L.R.B.,  301  U.  S.  103,  105: 

"The  publisher  of  a  newspaper  has  no  special  im- 
nmnity  from  the  application  of  general  laws.  He 
has  no  special  privilege  to  invade  the  rights  and 
liberties  of  others    *    *    *." 

It  is  strange  indeed  that  immediately  any  attempt  is 
made  by  legislation  to  regulate  business,  if  such  regula- 
tion affects  newspapers,  the  cry  of  "freedom  of  the 
press"  is  raised  with  crocodile  tears.  The  insincerity  of 
this  cry,  which  takes  the  form  of  complaining  that  the 
proposed  regulation  destroys  the  liberty  of  the  publishers 
to  publish  the  news  impartially,  is  manifested  by  the  case 
of  Fleming  v.  Lowell  Sun  Co.,  36  Fed.  Supp.  320  (D.  C. 
]\[ass.),  reversed  on  other  grounds  120  Fed.  2d  213,  affd. 
314  IT.  S.  .  In  that  case  the  cry  of  freedom  of  the  press 
was  raised  against  regulation  by  the  ISIinimum  Wage 
Laws.  The  Court  took  no  heed  of  that  contention. 
Extension  of  union  organization  into  the  newspaper  in- 
dustry has  resulted  in  none  of  the  horrible  effects  upon 
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editorial  policy  nor  upon  news  material  itself,  which  pub- 
lishers have  invariably  and  consistently  bemoaned.  Their 
opposition  to  regulation  was  fathered  in  past  cases  and 
is  fathered  in  this  case,  by  purely  selfish  motives. 

How  news  can  be  distorted  to  suit  an  employee's  bias, 
or  in  what  manner  an  employee  might  be  caused  to  distort 
a  publisher's  editorial  policies,  simply  because  he  is  pro- 
tected by  the  Wages  and  Hours  Act,  is  something  the 
imagination  fails  to  grasp.  If  bias  exists  on  the  part  of 
any  employee  of  a  newspaper  publisher,  or  rather  if  such 
employee  has  a  bias  contrary  to  that  of  his  employer, 
the  application  of  the  Wages  and  Hours  Act  or  the  appli- 
cation of  the  National  Labor  Relations  Act  will  not  affect 
it  one  way  or  the  other. 

In  the  instant  case  there  is  not  a  shred  of  evidence  in 
either  record  pointing  to  bias,  distortion  of  news  or  op- 
position to  editorial  policies  on  the  part  of  any  employee 
in  the  editorial  department,  including  the  discharged  em- 
ployee, Lugoff.  Nor  is  there  any  claim  that  because  of 
union  affiliation,  any  employee  would  be  likely  to  show 
bias  in  the  future. 

This  aspect  of  newspaper  regulation  was  dealt  with 
exhaustively  by  Mr.  Justice  Roberts  in  the  Associated 
Press  case   {supra),  when  he  said   (p.  106): 

"We  think  the  condition  not  only  has  no  relevancy 
to  the  circumstances  of  the  instant  case,  but  is  an 
unsound  generalization     *     *     *." 


(p.  107) 


a*  *  *  rpj^g  regulation  here  in  question  has  no 
relation  whatever  to  the  impartial  distribution  of 
news.  The  order  of  the  Board  in  no  way  circum- 
scribes the  full  freedom  and  liberty  of  the  peti- 
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tioner  to  publish  the  news  as  it  desires  it  publislied, 
or  to  oni*()r(;(!  policies  of  its  own  choosing  with 
respect  to  the  r(;-writing  of  news  it  publishes,  and 
the  petitioner  is  free  at  any  time  to  discharge 
Watson  or  any  editorial  employee  who  fails  to 
comply  with  the  policies  it  may  adopt." 

See  also: 

Near  v.  Minnesota,  283  U.  S.  697,  713. 

The  real  opposition  in  this  case,  as  in  other  cases  where 
the  cry  of  freedom  of  the  press  is  raised,  stems  from 
something  more  than  feigned  fear  of  the  wolf.  It  stems 
from  simple  opposition  (which  is  in  itself  one  of  our  basic 
rights)  to  governmental  regulation  of  business  in  any 
form,  shape  or  manner,  and  from  a  desire  to  continue 
exploitation  and  interference  with  the  employees'  rights 
of  organization.  Of  course,  to  oppose  the  Board's  order 
in  the  instant  case  on  such  basis  would  avail  respondent 
nothing;  consequently  other  real  or  imaginary  weapons 
must  be  used.  Aside  from  an  attack  upon  the  absence 
of  substantial  evidence  to  support  the  Board's  orders, 
which  will  be  discussed  later,  there  is  no  other  real  weapon 
with  which  to  oppose  the  jurisdiction  of  the  National 
Labor  Relations  Board.  The  Associated  Press  case 
(supra)  once  and  for  all  has  disposed  of  the  false  cry 
that  freedom  of  the  press  is  in  danger.  There  is  no  jus- 
tification for  the  insincere  use  of  one  of  our  most  precious 
rights  as  a  battle  cry  against  enlightened  legislation.  The 
respondent's  plea  must  be  recognized  as  a  camouflaged 
device  to  seek  imnmnity  for  a  business  enterprise,  and 
not  as  a  protection  for  a  vehicle  of  opinion. 
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POINT   III 

No  contravention  of  the  due  process  clause  of  the 
Constitution  is  involved  in  that  part  of  the  Board's 
order  which  requires  the  respondent  to  post  notices 
stating  that  it  will  cease  and  desist  from  the  violations 
found  by  the  Board  to  have  occurred. 

Respondent  objects  to  such  part  of  the  Board's  order 
in  case  9994  as  directs  the  posting  of  a  notice  stating 
that  respondent  will  "cease  and  desist  in  the  manner 
aforesaid"  (R.  148,  157). 

It  objects  also  to  the  direction  for  posting  in  case  9995 
which  requires  it  to  state  "that  the  respondent  will  not 
engage  in  the  conduct  from  which  it  is  ordered  to  cease 
and  desist     *     *     *"  (R.  118,  127). 

Both  objections  are  based  upon  the  contention  that 
such  requirements  for  posting,  if  enforced,  would  compel 
the  respondent  to  admit  or  at  least  imply  that  it  has 
heretofore  engaged  in  an  unfair  labor  practice,  which 
would  be  a  confession  of  violation  of  law.  This,  it  is 
claimed,  the  Board  has  no  power  to  do,  as  it  is  in  contra- 
vention of  Amendment  5  to  the  Constitution. 

It  is  to  be  noted  that  the  language  in  case  9995  requir- 
ing posting,  differs  from  the  language  in  case  9994.  Prior 
to  N.L.R.B.  V.  Express  PuUisJiing  Co.,  312  U.  S.  426, 
the  Board's  orders  required  posted  notices  to  announce 
that  respondents  would  "cease  and  desist"  from  viola- 
tions as  found.  In  that  case,  however,  an  attack  similar 
to  that  in  the  instant  case,  was  made  upon  such  require- 
ment, on  the  ground  that  it  required  the  respondent  to 
confess  violation  by  such  announcement. 


Tho,  r<)j'('o  of  siK'li  argument  was  rofognized,  anrl  the 
Board  consented  to  aincnd  tliat  part  of  the  order  to  pro- 
vide that  the  posted  notice  state  that   tiie  respondent: 

"will  not  engage  in  the  conduct  from  which  it  is 
ordered  to  cease  and  desist  as  aforesaid." 

This  is  exactly  the  same  language  as  used  in  the  posting 
order  in  case  9995  (R,  118),  and  which  was  approved  by 
the  Court  in  the  Express  Publish iiuj  case  {supra). 

Unquestionably  the  Board  will  consent  to  a  similar 
modification  in  case  9994.  Therefore  it  remains  only  to 
discuss  the  Board's  powder  to  require  the  posting  of 
notices.  Upon  that  point,  Mr.  Justice  Roberts  held 
N.L.R.B.  V.  Express  Pub.  Co.,  312  U.  S.  426,  438: 

"We  have  often  held  that  the  posting  of  notices 
advising  the  employees  of  the  Board's  order  and 
anncmncing  tlie  readiness  of  the  employer  to  obey 
it,  is  within  the  authority  conferred  on  the  Board 
by  sec.  10  (c)  of  the  Act  'to  take  such  affirmative 
action  *  *  *  as  will  effectuate  the  policies'  of 
the  Act.  See  N.L.R.B.  v.  Pennsijlvania  Greyhound 
Lines,  303  U.  S.  261,  268;  H.  J.  Heinz' Co.  v. 
N.L.K.B.  (supra)''  (311  U.  S.  514). 

There  is  thus  no  valid  basis  for  respondent's  argu- 
ment tliat  the  requirement  for  posting  notices  in  the  form 
required  in  case  9995,  violates  any  Constitutional  rights 
of  the  respondent. 
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POINT   IV 

There  is  substantial  evidence  in  both  records  to 
support  the  Board's  findings  that  the  respondent  inter- 
fered with  its  employees'  right  to  self-organization  for 
the  purpose  of  collective  bargaining;  discouraged 
membership  in  the  Los  Angeles  Newspaper  Guild ;  and 
discharged  Leonard  Lugoff  because  of  his  union  mem- 
bership and  activity. 

Where  findings  of  fact  are  supported  by  substantial 
e\^dence,  this  Court  is  bound  by  such  findings.  Ap- 
palachian Electric  Power  Co.  v.  Labor  Board  (U.S.C.C.A. 
4th  Cir.),  93  F.  (2d)  985.  "Substantial  evidence"  is 
evidence  furnishing  a  substantial  basis  of  fact  from 
which  the  fact  in  issue  can  be  reasonably  inferred.  Wash- 
ington, Virginia  and  Maryland  Coach  Co.  v.  N.L.R.B., 
301  U.  S.  142. 

An  examination  of  the  records  compels  the  conclusion 
that,  in  each  case,  substantial  evidence  justifies  the 
Board's  findings  and  order  based  thereon. 

Case  9994 

In  this  case  the  Board  found  that  the  respondent  had 
violated  section  7  of  the  N.L.R.A.  by  interfering  with, 
restraining  and  coercing  its  employees  in  the  exercise  of 
their  rights  to  bargain  collectively  and  to  join  labor  or- 
ganizations of  their  own  choosing  (R.  135). 

The  record  discloses  a  consistent  attitude  of  opposition 
on  the  part  of  Harlan  G.  Palmer,  president  of  the  re- 
spondent corporation,  to  any  kind  of  concerted  activity 
on  the  part  of  respondent's  employees,  directed  toward 
improvement  of  working  conditions.     Prior  to  formation 
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of  the  Los  Angeles  Newspapei*  Guild,  eight  editorial  em- 
ployees attempted  to  negotiate  working  conditions  and 
salaries  with  Palmer  (R.  234).  The  evidence  discloses 
that  instead  of  one  conference  for  eight,  there  occurred 
eight  individual  discussions  with  Palmer,  each  a  pleasant 
discussion,  dominated  by  Palmer  who  avoided  the  subject 
of  salaries  (R.  234,  263).  The  separate  interviews  came 
about  as  follows,  to  quote  the  uncontradicted  testimony 
of  Eliza})eth  Yeaman.  Originally  in  June,  1936,  a  joint 
petition  of  those  eight  employees  had  been  sent  in  to 
Palmer.  His  response  was  a  bulletin  board  notice  inviting 
every  employee,  if  he  wished,  to  discuss  salary  readjust- 
ments with  him  (R.  262-263).  The  eight  individual  con- 
ferences followed,  which  touched  apparently  on  every 
conceivable  subject  but  salaries  (R.  264). 

In  July,  1936,  wlien  some  routine  raises  came  through, 
Young,  res])ondent's  business  manager,  told  Roger  John- 
son, one  of  the  eight,  that  Palmer  "was  averse  to  taking 
action  under  suggestions  from  pressure  groups"  (R.  243, 
265).  Young  was  not  called  to  testify;  nor  did  Palmer, 
who  testified  at  length,  deny  it. 

Also  about  July,  1936,  "Office  Gossip"  a  mimeographed 
house  organ  appeared  with  a  call  to  all  employees  to  reg- 
ister individual  complaints  with  department  heads.  It 
also  contained  an  invitation  to  dissatisfied  employees  to 
seek  other  employment  (R.  265). 

In  September,  1936,  the  Guild  was  organized.  Johnson 
became  its  first  president  (R.  237).  A  month  later  a  unit 
of  the  Guild  was  organized  among  the  respondent's  edi- 
torial employees  with  the  knowledge  of  Palmer  and  other 
supervisory  employees  (R.  237-238). 

From  then  on,  there  occurred  a  series  of  events,  each 
perhaps  in  itself  not  sufficient  to  establish  Palmer's  resent- 
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ment  and  opposition  to  the  employees'  collective  activity, 
but  which,  together,  and  in  tlie  light  of  his  admitted  re- 
sistance to  ''pressure  groups",  form  a  pattern  of  active 
hostility  to  the  Guild. 

Johnson  testified  that  at  first  flattery,  then  subtle 
bribery  was  used  upon  him.  He  delivered  a  radio  talk, 
at  the  suggestion  of  his  managing  editor,  Swisher,  in  a^d 
of  Palmer's  political  campaign  (R.  237-238).  At  Swisher's 
suggestion  Johnson  was  introduced  as  president  of  the 
Los  Angeles  Newspaper  Guild  (R.  273).  Early  in  1937 
Palmer's  sister  suggested  to  Johnson  that  the  Guild  might 
not  be  necessary  on  the  Citizen-News  (R.  245),  and  John- 
son disputed  it  (R.  246).  About  the  same  time,  Wynn, 
assistant  business  manager,  questioned  Johnson  about 
Guild  plans  for  a  contract  and  suggested  that  the  union  was 
paying  "too  much  attention  to  the  economic  phases"  (R. 
246,  398).  Later  Swisher  questioned  the  Guild's  affiliation 
with  the  C.I.O.  (R.  247).  Then  Young,  the  business 
manager,  questioned  Johnson  about  Guild  organization  of 
the  business  department  (R.  247).  Subtle  bribery  was 
tried  by  Young,  when  he  intimated  that  if  Johnson  would 
quit  the  Guild,  he  might  be  promoted  to  an  executive  posi- 
tion (R.  248).  In  July,  Brandon,  head  of  the  display  ad- 
vertising department,  questioned  the  appropriateness  of 
a  union  for  "temperamental"  newspaper  people  (R.  249). 

In  the  spring  or  summer  of  1937,  after  the  editorial 
department  Guild  unit  had  been  organized,  a  meeting  was 
held  between  Palmer  and  employees  of  the  department 
(not  as  a  Guild  unit)  (R.  249).  At  that  meeting  Palmer 
attempted  to  destroy  the  unit  by  pressing  for  a  depart- 
ment contract  (R.  272-274,  398-400).  He  was  seeking  sepa- 
rate agreements  with  each  department  (R.  249-252). 
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Tri  October,  V.VM,  an  organizational  (hivf3  began  in 
Brandon's  department.  He  tried  to  be  admitted  to  the 
Guild,  but  was  rejected,  as  he  was  a  department  head 
(K.  252-253).  That  same  month,  the  display  advertising 
department  employees  were  ordered  to  work  Saturday 
(R.  255),  although  no  advertising  could  be  sold  on  that 
day  (R.  255).  Young  admitted  in  effect  to  Johnson,  that 
Brandon  had  ordered  the  Saturday  work  through  spite 
(R.  255-256)  and  the  uncontradicted  testimony  of  Schlich- 
ter  corroborates  this  (R.  375).  The  order  was  rescinded 
after  a  few  week's. 

None  of  the  supervisory  employees  mentioned  so  far 
in  this  narrative,  was  produced  as  a  witness  by  re- 
spondent.    These  events  stand  uncontradicted. 

At  least  one  of  the  eight  editorial  employees,  Elizabeth 
Yeaman,  felt  that  the  statement  and  w^arning  in  ''Office 
Gossip"  was: 

a*  *  *  ^YiQ  result  of  eight  of  us  in  our  naive  wish 
to  earn  some  more  money  having,  perhaps,  tread 
upon  his  toes  in  presenting  a  joint  petition  for  some 
more  salary"  (R.  271). 

A  better  example  of  coercion  is  difficult  to  imagine. 

Then  there  is  the  testimony  of  Karl  von  Vetler 
Schlichter,  an  employee  of  the  business  department,  under 
Young  and  Brandon  (R.  276-282).  His  testimony  was 
uncontradicted. 

Some  time  after  June,  1937,  after  Schlichter  had  joined 
the  Guild,  the  manager  of  the  classified  advertising  depart- 
ment said  to  him  tliat  he  (the  manager)  ''thought  that  the 
editorial  workers  were  making  a  serious  mistake  to  at- 
tempt to  get  higher  wages  *  *  *  ^j^^  fjiat  *  *  » 
the  judge  (meaning  Palmer)  will  never  sign  a  union  con- 
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tract"  (R.  278).  Brandon,  at  meetings  of  the  display 
salesmen,  would  often  devote  the  meetings  to  denuncia- 
tions of  unions  and  of  the  Guild  in  particular  (R.  279-281), 
and  outside  of  meetings  attacked  the  Guild  (R.  282). 
At  a  later  time  Young  told  Schlichter  that  it  would  be 
easy  to  break  the  union  by  giving  other  employees  higher 
wages  than  the  editorial  employees  were  getting,  thus 
showing  that  the  union  was  unnecessary  in  order  to  get 
higher  wages  (R.  377). 

Helen  Brichoux  Kavalosky  testified  as  follows:  after 
the  Guild  had  voted  to  admit  members  of  non-editorial 
departments  (R.  382),  attempts  were  made  by  Young  to 
force  his  department  into  a  contract  (R.  380-385).  When 
Kavalosky  accused  Young  of  trying  to  form  a  company 
union  (R.  384),  he  countered  with  an  accusation  that  she 
was  ''getting  outside  advice"  (R.  384).  Young's  efforts, 
however,  were  unsuccessful  (R.  384). 

In  May,  1938,  a  strike  was  called  by  the  Guild  against 
the  Citizen-News  in  protest  over  discharges.  Kavalosl^ 
was  on  the  picket-line.  During  the  strike,  Brandon  saw 
her  in  a  restaurant,  and  shouted  at  her: 

"Helen,  you  had  better  get  out  of  here  because 
I  want  to  sit  down  and  eat  lunch.  I  won't  eat  with 
a  striker"  (R.  385-386). 

Helen  told  of  the  efforts  of  Zuma  Palmer,  daughter 
of  Palmer,  to  discourage  her  from  joining  the  Guild  ''in 
view  of  all  that  the  Judge  had  done  for  all  of  the  editorial 
department  and  for  me,  that  she  thought  it  was  very  un- 
grateful of  anyone  to  join  the  Guild"  (R.  387-388). 

Not  one  of  the  incidents  in  this  entire  narrative  was 
contradicted  or  questioned  by  the  respondent.  It  produced 
only   one   witness.   Palmer,   w^ho   contented   himself   with 
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testifying  to  tlie  i)aper's  financial  condition  in  order  to 
justify  certain  discharges,  witli  which  wo  are  not  here 
concerned. 

The  respondent's  position  is  that  at  the  editorial  em- 
ployees' meeting  with  Palmer,  he  expressed  disappoint- 
ment that  he  could  not  reach  an  agreement  with  the  Guild 
(R.  89).  The  record  fails  to  support  this,  but  does  show 
that  Palmer  upbraided  the  employees  at  the  meeting  by 
demanding : 

"What  is  the  matter  with  you  people?  Don't  you 
know  what  you  want?  Can't  you  make  up  your  own 
minds'?  Do  you  prefer  to  have  somebody  in  Wash- 
ington or  New  York  or  some  place  dictate  to  voul" 
(R.  234) 

The  foregoing  evidence,  substantial  and  uncontradicted, 
permits,  nay  compels,  the  conclusion  that  the  respondent, 
through  Palmer  and  his  supervisory  employees,  missed  no 
opportunity  or  occasion  to  deride  and  ridicule  the  Guild, 
to  attempt  to  undermine  its  usefulness,  to  destroy  its 
existence.  The  Board's  findings  to  this  effect  are,  there- 
fore, completely  justified. 

Case  9995 

In  this  case  the  Board  found  that  the  respondent  had 
discriminated  in  regard  to  the  hire  and  tenure  of  employ- 
ment of  Leonard  Lugoff,  thus  discouraging  membership 
in  the  Guild  (p.  Ill),  and  had  violated  Sec.  7  of  the 
N.L.R.A.  by  interfering  with,  restraining  and  coercing  its 
employees  in  the  exercise  of  their  rights  to  bargain  col- 
lectively and  to  join  labor  organizations  of  their  own 
choosing  (R.  112). 
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Leonard  Lugoff;   his  discharge  and 
reinstatement  in  August,   1938 

Lugoff  was  employed  in  the  classified  advertising  de- 
partment as  an  outside  salesman.  In  October,  1937,  he 
joined  the  Guild.  In  ^lay,  1938,  a  strike  occurred  (R. 
187),  but  Lugoff  did  not  go  out  with  his  fellow  union 
members.  As  a  result  he  was  dropped  from  membership 
(R.  187).  In  August,  while  the  strike  was  still  on  (R. 
188),  he  took  a  two  Aveek  vacation  (R.  187).  L"^pon  his 
return  he  was  discliarged  (R.  187),  but  reinstated  by 
Palmer  on  probation  till  January  1,  1939  (R.  191-193). 
The  basis  for  this  probationary  reinstatement  is  im- 
portant, as  it  bears  direct^  upon  Lugoff 's  final  discharge 
on  March  30,  1940. 

Palmer  testified  that  the  reinstatement  was  based  upon 
Lugoff 's  plea  that,  inasmuch  as  five  union  members  were 
being  reinstated  under  a  strike  settlement  agreement 
pending  a  Labor  Board  decision,  he  should  be  accorded 
no  worse  treatment,  as  he  had  not  joined  the  strikers 
(R.  142-145,  580-581).  Young  was  present  at  this  con- 
versation (R.  189,  555-6,  579,  581),  and  corroborated 
Palmer  (R.  555-6).  Then,  according  to  Palmer,  he  rein- 
stated Lugoff  "on  probation  till  January  1,  1939"  (R. 
191-193,  581),  and  gave  him  a  letter  to  that  effect  (Bd. 
ex.  16,  R.  193).  Upon  receipt  of  the  Labor  Board's  de- 
cision (case  9994)  on  March  28,  1940  (R.  577)  holding  that 
the  five  imion  members  had  not  been  discharged  in  viola- 
tion of  section  8  of  the  Act,  two  of  the  five  (three  having 
resigned  previously)  were  discharged,  as  well  as  Lugoff 
on  I\rarch  30,  1940  (R.  147-148).  On  the  other  hand, 
Young  stated  that  the  only  reason  for  Lugoff 's  final  dis- 
charge was  his  "lack  of  production"  and  "nothing  else" 
(R.  347). 
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Lugoff's  story  is  ontiroly  different,  of  course.  lie 
says  that  in  his  August,  19.'>8,  reinstatement  was  based  upon 
his  plea  that  prior  to  his  vacation  lie  had  incurred  a  $300 
debt,  upon  the  assurance  of  Tobin,  his  superior,  tliat  his 
job  was  safe,  despite  his  failure  to  earn  liis  guaranty  (K. 
188),  and  that  his  discharge  was  unfair  (R.  189-190). 
Although  Tobin  denied  that  he  had  given  Lugoff  any 
assurance  about  his  job,  he  admitted  the  conversation 
about  the  intended  loan  (R.  427) ;  and  did  not  deny  that 
he  made  no  reply  when  Lugoff  accused  him  of  first  promis- 
ing him  that  his  job  was  secure  and  then  firing  him 
(R.  275). 

At  this  point  it  should  be  noted  that  none  of  the  five 
strikers,  reinstated  pursuant  to  the  settlement  agreement 
in  August,  1938,  was  placed  on  probation,  as  was  Lugoff. 
Only  he  received  such  a  letter.  Palmer  himself  admitted 
that  he  had  not  told  Lugoff  that  he  would  be  reinstated 
under  the  terms  of  the  settlement  agreement  (R.  144). 

These  facts,  plus  Palmer's  admissions,  afforded  the 
Board  substantial  evidence  that  Lugoff 's  reinstatement 
had  nothing  whatsoever  to  do  with  the  strike  settlement. 

LugofF's  final  discharge  on  March  30,   1940 

Palmer  insists  that  he  discharged  Lugoff  only  because 
the  Board's  order  (case  9994)  relieved  him  of  the  terms 
of  the  strike  settlement  agreement  (R.  145).  The  evi- 
dence, as  we  have  seen,  does  not  support  this.  Young, 
however,  places  it  on  the  ground  of  ''unproducti^ity"  and 
''nothing  else"  (R.  347).  Is  Young's  story  true,  or  is 
there  still  another  reason — union  activity? 

Lugoff  rejoined  the  Guild  in  February,  1939  (R.  195). 
Meanwhile  his  probationary  period  (Jan.  1,  1939)  had 
come   and  gone,  with  no  word  from  Pahiier,  Young  or 
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Tobin  (R.  194).  He  had  every  right  to  assume  then  that 
lie  had  successfully  passed  the  probationary  period.  Ap- 
parently he  was  right;  as  he  kept  his  job  for  another  year 
and  a  half. 

Lugoff's  complete  record  of  earnings  was  put  into  evi- 
dence (pp.  174-6)  together  with  a  record  of  earnings  for 
the  4  weeks  immediately  preceding  March  30,  1940,  of  all 
the  salesmen  in  his  department  (R.  205-8).  These  tables 
show  that  between  May  and  August,  1938  (the  months  dur- 
ing the  strike)  Lugoff's  earnings  dropped  sharply  (R. 
174).  Between  September  and  December,  1938,  the  pro- 
bationary period,  they  rose  substantially  although  not 
quite  to  the  pre-strike  level  (R.  175).  This  was  due  in 
part  at  least,  it  can  be  fairly  assumed,  to  a  failure  to  re- 
gain advertisers  lost  through  the  strike  (R.  167).  Between 
January  and  June,  1939,  his  earnings  remained  on  a  par 
with  those  of  his  probationary  period  (R.  175-6).  In  July, 
1939,  through  the  efforts  of  Lugoff,  all  classified  salesmen 
received  a  weekly  guaranteed  salary  of  $24  (R.  176,  199). 
From  then  until  his  discharge,  March  30,  1940,  Lugoff's 
earnings  were  just  a  shade  under  his  previous  earnings, 
except  for  the  month  of  March  itself  when  they  rose 
sharply  just  before  his  discharge  (R.  177).  This  appears 
by  comparing  the  figures  on  page  177  with  the  figures  on 
pages  205-208,  which  show  that  the  figures  on  page  177  for 
the  4  weeks  in  March  are  incorrect. 

Lugoff  testified  that  during  the  entire  period  between 
July,  1939,  to  March,  1940,  his  earnings  equalled  or  bettered 
his  $24  guaranty  only  a  few  times  (R.  199-200)  but  that  he 
never  was  spoken  to  about  it  (R.  200,  213).  He  also  testi- 
fied, and  the  records  bear  him  out  (R.  201,  205-208)  that  in 
March,  1940,  he  was  the  second  highest  man  in  the  depart- 
ment. None  of  the  four  salesmen  helow  Mm  in  productiv- 
ity was  discharged. 
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Lugoff's  retention  beyond  his  probationary  period 
shows  that  his  productivity  was  satisfactory;  as  does  the 
fact  tliat  he  was  able  to  persuade  Tobin  to  establish  a  $24 
ininimuin  salary  at  a  time  when  he  was  not  earning  that 
much.  Above  al,  his  March,  1940,  earnings  wliicli  were 
substantially  higher  than  the  preceding  months'  earnings, 
cast  grave  doubt  on  respondent's  claim  that  he  was  dis- 
charged for  failure  to  produce. 

There  is  evidence  by  Tobin,  that  Lugrtff  was  lazy  (R. 
430-4G0)  and  did  not  follow  up  leads  given  to  him  between 
August,  1939,  and  ]\[arch,  1940.  Yet,  his  oarnings  after 
August,  1939,  were  no  lower  than  before. 

Beginning  with  his  re-entry  into  the  Guild,  Lugoff  be- 
came vei'y  active  seeking  members  and  circulating  peti- 
tions (R.  195).  The  only  other  Guild  member  in  his 
department  was  TTelon  Briclioux  (7a.  19,")).  Tn  August, 
1989,  Frank  Gilman,  credit  manager,  warned  Lugoff  to 
cease  his  Guild  activity  or  he  would  be  out  of  a  job  (R. 
235),  and  that  the  next  Presidential  election  would  result 
in  the  abolition  of  the  N.L.R.B.  (R.  235).  Gilman  was  not 
called  to  deny  this,  nor  was  George  Palmer,  in  whose  hear- 
ing it  was  said  (R.  237).  About  ^farch  15,  1940,  two  weeks 
before  his  discharge,  Lugoff  circulated  a  union  petition 
(R.  226)  among  all  the  employees  of  the  classified  depart- 
ment, and  in  the  presence  of  Tobin  (R.  228). 

The  respondent's  attitude  toward  the  Guild  ever  since 
the  strike,  is  indicated  clearly  by  Palmer's  statements, 
that  the  Guild  and  the  Board  were  out  to  destroy  the 
Citizen-Union  (R.  164-5),  and  that  he  (Palmer)  would  not 
post  notices  in  accordance  with  the  Board's  order  '^ until 
the  Court  orders  us  to  do  so." 

Another  incident,  indicative  of  respondent's  attitude 
toward  the  Guild,  was  a  statement  by  George  Palmer,  son 
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of  one  of  the  owners,  that  it  was  a  fact  that  the  manage- 
ment would  close  the  plant  if  the  Guild  did  not  act  ''rea- 
sonable" (R.  218-219).    This  was  not  denied. 

In  the  face  of  all  this  very  definite  evidence,  the  Board 
found  that  Lugoff 's  discharge  was  discriminatory  and  due 
to  his  union  activity.  It  is  supported  further  by  the 
failure  of  Tobin  to  follow  his  usual  routine  when  he  had 
decided  to  discharge  some  one  (R.  236)  and  by  the  fact 
that  Palmer  himself — not  Tobin  as  would  be  customary — 
discharged  Lugoff  (R.  286).  His  discharge  notice  was 
mailed  8  P.  M.  Saturday  and  received  that  night  at  10 
P.  M.  by  special  delivery,  a  fact  which  points  to  a  sud- 
den decision  suddenly  acted  upon. 

The   Unfair   Labor   Practices 

In  addition  to  the  incidents  already  discussed  in  rela- 
tion to  Lugoff,  the  uncontradicted  testimony  supports  the 
Board's  finding  of  unfair  labor  practices.  The  publisher 
was  merely  acting  in  accordance  with  his  avowed  policy 
of  defiance  of  the  Board  and  resulting  defiance  of  the 
Wagner  Act  itself. 

According  to  Patricia  Killoran,  a  Guild  member  who 
participated  in  the  strike,  Young  denounced  her  and  "all 
of  you"  for  "all  the  things  that  you  have  done"  and 
coupled  it  with  an  unmistakable  reference  to  the  Guild  (R. 
356).  On  another  occasion,  Killoran  circulated  a  petition 
in  the  composing  room,  which  was  designed  to  make  peace 
between  Palmer  and  the  Typographical  Union  through 
the  good  offices  of  the  Guild. ^    All  she  got  for  her  pains 


^  Despite  Palmer's  profession  of  sympathy  for  labor  unions  (R.  165),  it 
extended  onh'  to  a  point  where  it  did  not  affect  his  business  (R.  165).  The 
typographers  in  his  plant  were  unorganized.  Killoran  hoped  to  achieve  Palm- 
er's recognition  of  tine  Typographical  Union  so  that  the  respondent  would  not 
lose  one  of  its  large  printing  contracts  (R.  357). 
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was  a  rol)uk(!  from  Swisher  that  she  was  *' always  trying 
to  stir  up  trouble"   (R.  358-9). 

The  record  contains  additional  unrcfutcd  testimony  of 
many  other  active  indications  of  anti-Guild  feeling  and 
expressions  on  the  part  of  supervisory  employees,  such  as 
the  denial  of  "))y-lines"  after  the  strike,  to  those  employ- 
ees who  had  previously  rated  this  honor  (R.  420).  This 
was  done,  said  Swisher,  because  he  felt  that  advertisers 
would  be  offended  and  alarmed  at  seeing  stories  signed  by 
Guild  members  who  had  participated  in  the  strike  (R. 
421).  This  excuse  is  flimsy  indeed.  Tt  is  felt  that  those 
incidents  already  listed  are  more  than  sufficient  to  justify 
a  finding  that  the  respondent  engaged  in  unfair  labor 
practices. 

Tt  is  to  be  remembered,  of  course,  that  whether,  upon 
all  the  evidence,  this  Court  would  have  come  to  different 
conclusions  does  not  in  itself  justify  a  reversal  of  the 
Board's  orders.  So  long  as  there  is  substantial  e\ndence 
to  support  the  Board's  orders,  this  Court  is  bound  by  the 
findings  of  fact.  Appalachian  Electric  Poiver  Co.  v.  Labor 
Board,  93  F.  (2d)  985  (U.S.C.C.A.,  4  Circ). 

However,  in  this  case,  the  Court  may  not  be  concerned 
over  such  considerations.  Tt  is  clear  that  this  case  pre- 
sents a  picture  of  flagrant  violations  and  open  defiance  of 
the  law.  Court  action  is  indicated  to  support  the  remedial 
decisions  of  the  Board. 

Conclusion 

For  the  foregoing  reasons,  the  Board's  petitions  for 
enforcement  of  its  orders  in  both  cases  should  be  granted, 
and  the  respondent  should  be  directed  to  cease  and  desist 
from   unfair   labor    practices,    reinstate   Leonard   Lugoff 
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with  back  pay,  and  post  notices  that  it  will  refrain  from 
engaging  in  the  activities  from  which  it  has  been  ordered 
to  cease  and  desist. 

Kespectfully  submitted, 

John  A.  Cronust, 

Attorney  for  Intervenors,  Los  Angeles  Newspaper 

Guild,  and  Leonard  Lugoff. 

Abraham    J.    Isserman, 
of  Counsel. 

Elliott  L.  Biskind, 

on  the  Brief. 
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IN  THE 

United  States  Circuit  Court  ot  Appeals 

For  trk  Ninth  Circuit 


Nos.  9994  and  9995 


National  Labor  Relations  Board, 

Petitioner, 

V. 

The  Citizen  News  Company, 

Respondent. 


ON  petition  for  enforcement  of  orders  of  the 

NATIONAL   LABOR   RELATIONS   BOARD 

Order  Permitting  Intervention 

Pursuant  to  order  of  this  Court,  the  intervenors  have 
been  permitted  as  interested  parties,  to  file  a  brief  in 
support  of  the  petition  of  tlie  National  Labor  Relations 
Board  for  enforcement  of  its  orders  against  the  re- 
spondent. 

Summary  of  the  Cases 

Two  petitions  of  tlie  National  Labor  Relations  Board 
are  before  tliis  Court  for  enforcement. 


The  first  (9994)  seeks  enforcement  of  the  Board's 
order  directing  the  respondent  to  cease  and  desist  from 
"interfering  with,  restraining,  or  coercing  its  employees 
in  the  exercise  of  the  right  *  *  *  to  form,  join  or  as- 
sist labor  organizations,  to  bargain  collectively  through 
representatives  of  their  own  choosing  *  *  *"  pursuant 
to  Section  7  of  the  National  Labor  Relations  Act  (R.  148). 

The  second  (9995)  seeks  enforcement  of  an  order  di- 
recting the  respondent  to  cease  and  desist,  as  above  stated, 
and  from  discouraging  membership  in  the  Los  Angeles 
Newspaper  Guild,  from  discriminating  in  regard  to  hire 
and  tenure  of  emplo^^llent  of  any  of  its  employees,  and 
to  reinstate  Leonard  Lugoff,  whom  the  Board  found  had 
been  discharged  because  of  union  activity  (R.  117). 

The  respondent,  a  California  corporation,  publishes  a 
daily  newspaper  in  Hollywood  known  as  the  Citizen-News, 
as  well  as  other  publications,  and  operates  a  job  printing 
service  (9994,  R.  170). 

Questions  Presented 

Upon  these  petitions  for  enforcement,  four  questions 
are  presented.     They  are: 

1.  Whether  the  business  conducted  by  the  respondent 
bears  a  close  and  intimate  relation  to  interstate  commerce 
and  whether  an  unfair  labor  practice  of  the  respondent 
affects  such  commerce. 

2.  Whether  the  Board's  orders,  which  are  sought  to 
be  enforced  (9994,  R.  146-150;  9995,  R.  115-120)  would 
deprive  respondent  of  freedom  of  speech  and  press  under 
Amendment  I  to  the  Constitution  of  the  United  States. 

3.  Whether  such  orders  which  require  the  respondent 
to  post  notices  stating  that  it  will  cease  and  desist  as 


hereinabove  indicated,  violate   the  due  process  clause  of 
Amendment  f)  to  the  Constitution  of  the  United  States. 

4.  Whether  the  Board's  orders  are  based  upon  sub- 
stantial evidence. 

Conceded  Facts 

The  Los  Angeles  Newspaper  (juild  liad  been  desig- 
nated as  the  representative  of  the  editorial  employees  of 
the  Citizen-Union  for  the  purpose  of  collective  bargaining 
with  respondent  (9994,  R.  6,  17). 

Respondent's  publications  are  circulated  entirely  within 
the  State  of  California,  except  that  the  Citizen-News, 
whose  daily  circulation  is  in  excess  of  26,000,  sends  about 
125  daily  copies  outside  the  State  (9994,  R.  170-172;  9995, 
R.  2-3,  9). 

Respondent  imports  from  outside  the  state  350  tons 
of  newsprint  a  week  (9994,  R.  216;  9995,  R.  3,  9,  134). 
The  cost  of  this  newsprint  constitutes  20%  of  the  total 
expenses  of  all  of  the  respondent's  publications  (9994,  R. 
219;  9995,  R.  3,  9). 

The  Associated  Press  and  the  United  Press  service 
the  Citizen-News.  Both  services  together  supply  out-of- 
state  news  to  the  extent  of  21%  of  the  paper's  total  read- 
ing matter,  although  such  out-of-state  news  is  received 
through  the  California  offices  of  both  news  services  (9994, 
R.  173-174,  181,  183-184,  188-190;  9995  R.  2,  9). 

Eleven  feature  syndicates  supply  about  17%  of  the 
paper's  total  reading  matter,  all  of  which  comes  from 
outside  the  state  (9994,  R.  191-193,  228;  9995,  R.  2,  9). 

With  the  qualification  that  Associated  and  United 
Press  news  comes  through  the  California  offices  of  these 
agencies,  the  Citizen-News  contains  daily  about  38%   of 


out-of-state  news.  This  material  is  received  by  wire, 
teletype,  wireless  and  mail  (9994,  R.  173-174,  181,  183-184, 
188-190;  9995,  R.  2,  9). 

The  Associated  Press  has  the  privilege  of  using  any 
other  news  appearing  in  respondent's  paper,  and  of  trans- 
mitting such  news  through  its  California  office  to  out-of- 
state  points  (9994,  R.  176,  180-181;  9995,  R.  2,  9). 

About  10%  of  respondent's  advertising  revenue,  which 
represents  more  than  5%  of  its  total  revenue,  comes  from 
advertising  originating  outside  the  State  of  California 
(9994,  R.  197;  9995,  R.  2,  9).  A  list  of  advertisers  is  con- 
tained at  9994,  R.  206-208. 


ARGUMENT 

POINT   I 

The  business  conducted  by  respondent  has  a  close, 
intimate  and  substantial  relation  to  trade,  traffic  and 
commerce  among  the  several  states;  and  a  labor  dis- 
pute in  respondent's  business  may  lead  or  tend  to  lead 
to  an  obstruction  of,  or  to  the  free  flow  of  such 
commerce. 

It  is  not  the  kind  of  business,  nor  the  manner  of  its 
operation,  which  determines  whether  such  business  has  a 
close  or  substantial  relation  to  interstate  commerce.  The 
determining  factor  is  the  effect,  if  any,  which  a  business 
may  have  upon  commerce.  Put  another  way,  it  is  the 
effect  upon  interstate  commerce,  not  the  source  of  the 
injury,  which  is  the  criterion.  Consolidated  Edison  Co. 
V.  Labor  Board,  305  U.  S.  197.  An  analysis  of  respond- 
ent's business,  in  the  light  of  this  rule,  demonstrates  that 


the  obtaming  of  reading  matter  and  adrertising.  the  pnr- 
diase  of  new^rint  and  other  supplies,  makes  interstate 
cmnmerre  indispensable.  Conversely,  if  respondent's 
fafosiness  were  to  suffer  a  labor  dispute,  the  free  flow  of 
sudb  emmnerte  mi^t  be  obstmeted. 

The  respondent's  position  appears  to  be  that  inter- 
state commeree  is  not  involved,  principally  because  its 
business  is  not  an  essential  part  of  a  "'flow''  of  such 
emmneree,  because  the  out-of-state  cureulation  of  the 
Citizen-Xews  is  infinitesimaL  and  finally  because  editorial 
employees,  who  are  involved  in  this  case,  are  too  remote 
from  any  interstate  activity  to  have  any  direct  relation 
with  it.  The  first  argument  is  based  upon  the  fact  that 
Associated  and  United  Press  news,  even  if  originating  out 
of  the  state,  '"comes  to  rest"  in  the  respective  California 
offices  of  those  services,  and  then  is  sent  out  from  those 
offices  to  the  respondent,  and  upon  the  reverse  of  this  fact 
as  weD  (9995,  R.  2,  9.  132-133,  13*^135). 

Such  an  essential  "flow"  of  commerce  as  wonid  exist. 
were  Associated  and  United  Press  news  to  be  transmitted 
to  respondent  from  one  or  more  points  outside  the  state 
of  CaUfomia,  is  not  necessary  for  federal  concern  over 
respondeiit's  conduct  of  its  business. 

"The  Congressional  authority  to  protect  inter- 
state commerce  from  burdens  and  obstructions  is 
not  Umited  to  transactions  which  can  be  deemed  to 
be  an  essential  part  of  a  'flow'  of  interstate  or 
foreign  commerce.  Burdens  and  obstractions  may 
be  due  to  injurious  actions  springing  from  other 
sources."  Labor  Board  v.  Jones  Laughlim  Steel 
Corp..  301  U.  S.  1. 

This  rule  was  followed  in  Labor  Board  v.  Faimblaft, 
306  U.  S.  601,  607,  where  the  evidence  disclosed  that  the 


respondent,  engaged  in  processing  clothes  in  New  Jersey, 
received  cloth  from  a  dress  firm  in  New  York.  After 
making  the  garments,  they  were  delivered  in  New  Jersey 
to  an  agent  of  the  dress  firm,  who  in  turn  shipped  them 
to  New  York.  Fainblatt  had  nothing  to  do  with  the  inter- 
state movement  of  either  the  goods  or  the  finished  dresses. 
The  Supreme  Court  held  that  even  though  an  employer 
is  not  himself  engaged  in  interstate  commerce,  he  may  be 
subject  to  the  National  Labor  Relations  Act. 

The  question  is  not,  does  tlie  respondent  engage  in  in- 
terstate commerce  when  it  receives  news  from  tlie  Cali- 
fornia offices  of  the  Associated  or  United  Press,  even  if 
such  news  had  reached  those  offices  from  outside  the 
state.  The  question  is,  rather,  what  effect  would  a  labor 
dispute  in  respondent's  business  have  upon  commerce? 
The  transmission  of  news  among  the  states  is  commerce 
within  the  meaning  of  the  Constitution.  Associated  Press 
V.  N.L.R.B.,  301  U.  S.  103.  There  is  no  distinction  be- 
tween the  transmission  of  news  [Associated  Press  case, 
supra)  and  the  receipt  of  such  news  by  an  individual 
newspaper.    N.L.R.B.  v.  A.  S.  Ahell  Co.,  97  Fed.  951. 

It  seems  logical,  therefore,  to  conclude  that  a  stoppage 
of  work  at  respondent's  plant,  whether  in  the  mechanical 
or  editorial  department,  would  interrupt  the  receipt  of 
news  sent  out  through  interstate  channels.  It  can  make 
no  difference  in  the  effect  of  such  a  stoppage,  if  the  news 
goes  through  the  hands  of  a  third  party  within  the  state. 

This  distinction  Avhich  respondent  advances,  ignores 
the  existence  of  an  actual  "flow"  of  commerce.  The  dis- 
tinction also  ignores  the  fact  that  the  respondent's  news- 
paper is  a  "feeder"  for  the  Associated  Press,  which  has 
the  right  to  take  any  news  item  from  respondent's  paper 
and  send  it  to  any  part  of  the  United  States  or  to  any 


part  of  the  world.  Tlierefore,  the  Citizen-News  is  a  direct 
vehicle  for  tlie  "flow"  oF  news.  Newsprint  comes  by 
water  and  truck  From  Canada  directly  to  respondent. 
Syndicated  articles  anrl  comic  strips  come  directly  by  irmil 
or  express  (9994,  R.  193)  from  New  York;  Philadelphia; 
and  Des  i\loines,  Iowa.  National  advertising  comes  by 
mail  from  respondent's  national  advertising  agent  in  Chi- 
cago (9994,  K  208,  210-211),  and  this  agent's  com- 
mission checks  are  mailed  to  Chicago  (R.  213,  ibid). 

A  similar  situation  existed  in  N.L.R.B.  v.  A.  S.  Ahell 
Co.,  97  Fed.  951  (4th  Circuit),  and  in  N.L.R.B.  v.  W.  R. 
Hearst,  et  al.,  102  Fed.  658  (9th  Circuit),  where  it  was 
held  that  such  activities  constitute  interstate  commerce. 

Is  there  any  logic  in  the  second  distinction,  namely, 
that  editorial  employees  are  too  remote  from  interstate 
commerce  to  affect  it  in  any  w^ay!  The  argument  was 
advanced  in  Associated  Press  v.  N.L.R.B.,  301   T".  S.  103. 

In  discussing  editorial  employees  in  this  connection, 
Mr.  Justice  Roberts  stated: 

"We  think,  however,  it  is  obvious  that  strikes  or 
labor  disturbances  amongst  this  class  of  employees 
^vould  have  as  direct  an  effect  upon  the  activities 
of  the  petitioner  as  similar  disturbances  amongst 
those  who  operate  the  teletype  machines  or  as  a 
strike  amongst  the  employees  of  telegraph  lines 
over  which  petitioner's  messages  travel." 

Finally,  there  is  respondent's  contention  that  its  busi- 
ness is  local,  and  that  the  number  of  copies  of  the  Citizen- 
News  which  circulate  outside  the  State  of  California  is 
negligible.  This  fact  standing  alone  might  be  conclusive 
for  such  argument.  Coupled,  however,  with  respondent's 
direct  activities  in  interstate  commerce,  the  argument  be- 
comes untenable.    It  was  so  found  in  The  Press  Co.  Inc. 


8 


V.  N.L.R.B.,  118  Fed.  937  (U.S.C.A.,  Dist.  of  CoL),  cer- 
tiorari denied  313  U.  S.  595;  and  in  Fleming  v.  Louell 
Sun  Co.,  36  Fed.  Supp.  320  (D.  C.  Mass.)  (rev.  on  other 
grounds,  120  Fed.  (2d)  213),  aff'd  314  U.  S.,  where  the 
Court  held: 

"*  *  *  However,  the  percent  or  number  of  news- 
papers of  the  respondent  that  crossed  state  lines  is 
not  controlling  on  the  question  of  whether  or  not 
the  respondent  is  engaged  in  commerce  between  the 
states.  It  is  common  knowledge  that  the  instru- 
mentalities of  interstate  commerce  are  used  and 
affected  by  every  newspaper  in  gathering  and  pub- 
lishing news  and  preparing  the  newspaper  for  cir- 
culation in  and  out  of  the  state  in  which  it  is  pub- 
lished." 

In  Santa  Cruz  PacUng  Co.  v.  N.L.R.B.,  91  Fed. 
(2d)  790  (C.  C.  A.  9),  affd.  303  T.  S.  453,  464,  467,  it  was 
held  that  in  view  of  the  interstate  commerce  actually 
carried  on  by  the  petitioner,  the  fact  that  all  its  grown 
fruits  were  sold  ^^^thin  the  State  of  California,  was  of  no 
consequence  in  determining  that  the  petitioner  was  en- 
gaged in  interstate  commerce. 

a*  *  *  rpj^^  existence  of  a  continuous  flow  of 
commerce  through  the  State  may  indeed  readily 
show  the  intimate  relation  of  particular  transac- 
tions to  that  commerce." 

u*  *  *  ^^  ^gy^  There  is  thus  no  point  in  the  in- 
stant case  in  a  demand  for  the  drawing  of  a  mathe- 
matical line.  And  what  is  reasonably  clear  in  a 
particular  application  is  not  to  be  overborne  by  the 
simple  and  familiar  dialetic  of  suggesting  doubtful 
and  extreme  cases." 


POINT    II 

The  Board's  orders  directing  the  respondent  to 
cease  and  desist  from  discouraging  membership  in 
the  Los  Angeles  Newspaper  Guild  or  from  interfering 
in  any  manner  with  its  employees  in  the  exercise  of 
their  right  to  self-organization  does  not  deprive  it  of 
freedom  of  speech  or  freedom  of  press  under  Amend- 
ment 1  to  the  Constitution  of  the  United  States. 

The  business  of  publishing  a  newspaper  is  not  immune 
from  regulation  simply  because  it  is  the  "press".  As  was 
held  by  Mr.  Justice  Roberts  in  Associated  Press  v. 
N.L.R.B.,  301  U.  S.  103,  105: 

"The  publisher  of  a  newspaper  has  no  special  im- 
munity from  the  application  of  general  laws.  He 
has  no  special  privilege  to  invade  the  rights  and 
liberties  of  others    *    *    *." 

It  is  strange  indeed  that  iromediately  any  attempt  is 
made  by  legislation  to  regulate  business,  if  such  regula- 
tion affects  newspapers,  the  cry  of  "freedom  of  the 
press"  is  raised  ^\ith  crocodile  tears.  The  insincerity  of 
this  cry,  which  takes  the  form  of  complaining  that  the 
proposed  regulation  destroys  the  libert\-  of  the  publishers 
to  publish  the  news  impartially,  is  manifested  by  the  case 
of  Fleming  v.  Louell  Sun  Co.,  36  Fed.  Supp.  .320  (D.  C. 
Mass.),  reversed  on  other  grounds  120  Fed.  2d  213.  affd. 
314  U.  S.  .  In  that  case  the  cry  of  freedom  of  the  press 
was  raised  against  regulation  by  the  Minimum  Wage 
Laws.  The  Court  took  no  heed  of  that  contention. 
Extension  of  union  organization  into  the  newspaper  in- 
dustry has  resulted  in  none  of  the  horrible  effects  upon 
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editorial  policy  nor  upon  news  material  itself,  which  pub- 
lishers have  invariably  and  consistently  bemoaned.  Their 
opposition  to  regulation  was  fathered  in  past  cases  and 
is  fathered  in  this  case,  by  purely  selfish  motives. 

How  news  can  be  distorted  to  suit  an  employee's  bias, 
or  in  what  manner  an  employee  might  be  caused  to  distort 
a  publisher's  editorial  policies,  simply  because  he  is  pro- 
tected by  the  Wages  and  Hours  Act,  is  something  the 
imagination  fails  to  grasp.  If  bias  exists  on  the  part  of 
any  employee  of  a  newspaper  publisher,  or  rather  if  such 
employee  has  a  bias  contrary  to  that  of  his  employer, 
the  application  of  the  Wages  and  Hours  Act  or  the  appli- 
cation of  the  National  Labor  Relations  Act  will  not  affect 
it  one  way  or  the  other. 

In  the  instant  case  there  is  not  a  shred  of  evidence  in 
either  record  pointing  to  bias,  distortion  of  news  or  op- 
position to  editorial  policies  on  the  part  of  any  employee 
in  the  editorial  department,  including  the  discharged  em- 
ployee, Lugoff.  Nor  is  there  any  claim  that  because  of 
union  affiliation,  any  employee  would  be  likely  to  show 
bias  in  the  future. 

This  aspect  of  newspaper  regulation  was  dealt  with 
exhaustively  by  Mr.  Justice  Roberts  in  the  Associated 
Press  case   {supra),  when  he  said   (p.  106) : 

"We  think  the  condition  not  only  has  no  relevancy 
to  the  circumstances  of  the  instant  case,  but  is  an 


unsound  e:eneralization 


& 


(p.  107) 


it*  *  *  rj^j^g  regulation  here  in  question  has  no 
relation  whatever  to  the  impartial  distribution  of 
news.  The  order  of  the  Board  in  no  way  circum- 
scribes  the  full  freedom  and  liberty  of  the  peti- 
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tioner  to  publish  the  news  as  it  desires  it  publislied, 
or  to  enforce  policies  of  its  own  choosing-  with 
respect  to  the  re-writing  of  news  it  publishes,  and 
the  petitioner  is  free  at  any  time  to  discharge 
Watson  or  any  editorial  employee  who  fails  to 
comply  with  the  policies  it  may  adopt." 

See  also: 

Near  v.  Minnesota,  283  U.  S.  697,  713. 

The  real  opposition  in  this  case,  as  in  other  cases  where 
the  cry  of  freedom  of  the  press  is  raised,  stems  from 
something  more  than  feigned  fear  of  the  wolf.  It  stems 
from  simple  opposition  (which  is  in  itself  one  of  our  basic 
rights)  to  governmental  regulation  of  business  in  any 
form,  shape  or  manner,  and  from  a  desire  to  continue 
exploitation  and  interference  with  the  employees'  rights 
of  organization.  Of  course,  to  oppose  the  Board's  order 
in  the  instant  case  on  such  basis  w^ould  avail  respondent 
nothing;  consequently  other  real  or  imaginary  weapons 
must  be  used.  Aside  from  an  attack  upon  the  absence 
of  substantial  evidence  to  support  the  Board's  orders, 
which  will  be  discussed  later,  there  is  no  other  real  weapon 
with  which  to  oppose  the  jurisdiction  of  the  National 
Labor  Relations  Board.  The  Associated  Press  case 
(supra)  once  and  for  all  has  disposed  of  the  false  cry 
that  freedom  of  the  press  is  in  danger.  There  is  no  jus- 
tification for  the  insincere  use  of  one  of  our  most  precious 
rights  as  a  battle  cry  against  enlightened  legislation.  The 
respondent's  plea  must  be  recognized  as  a  camouflaged 
device  to  seek  immunity  for  a  business  enterprise,  and 
not  as  a  protection  for  a  vehicle  of  opinion. 
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POINT   III 

No  contravention  of  the  due  process  clause  of  the 
Constitution  is  involved  in  that  part  of  the  Board's 
order  which  requires  the  respondent  to  post  notices 
stating  that  it  will  cease  and  desist  from  the  violations 
found  by  the  Board  to  have  occurred. 

Respondent  objects  to  such  part  of  the  Board's  order 
in  case  9994  as  directs  the  posting  of  a  notice  stating 
that  respondent  will  "cease  and  desist  in  the  manner 
aforesaid"  (R.  148,  157). 

It  objects  also  to  the  direction  for  posting  in  case  9995 
which  requires  it  to  state  "that  the  respondent  will  not 
engage  in  the  conduct  from  which  it  is  ordered  to  cease 
and  desist     *     *     *"  (R.  118,  127). 

Both  objections  are  based  upon  the  contention  that 
such  requirements  for  posting,  if  enforced,  would  compel 
the  respondent  to  admit  or  at  least  imply  that  it  has 
heretofore  engaged  in  an  unfair  labor  practice,  w^hich 
w^ould  be  a  confession  of  violation  of  law.  This,  it  is 
claimed,  the  Board  has  no  powder  to  do,  as  it  is  in  contra- 
vention of  Amendment  5  to  the  Constitution. 

It  is  to  be  noted  that  the  language  in  case  9995  requir- 
ing posting,  differs  from  the  language  in  case  9994.  Prior 
to  N.L.R.B.  V.  Express  Publishing  Co.,  312  U.  S.  426, 
the  Board's  orders  required  posted  notices  to  announce 
that  respondents  would  "cease  and  desist"  from  viola- 
tions as  found.  In  that  case,  however,  an  attack  similar 
to  that  in  the  instant  case,  was  made  upon  such  require- 
ment, on  the  ground  that  it  required  the  respondent  to 
confess  violation  by  such  announcement. 


The  force  of  sucli  argument  was  recognized,  and  the 
Board  consented  to  amend  that  part  of  the  order  to  pro- 
vide that  the  posted  notice  state  tliat  tlie  respondent: 

"will  not  engage  in  the  conduct  from  which  it  is 
ordered  to  cease  and  desist  as  aforesaid." 

This  is  exactly  the  same  language  as  used  in  the  posting 
order  in  case  9995  (R.  118),  and  whicli  was  approved  by 
the  Court  in  the  Express  Publishim/  case  (supra). 

Unquestionably  the  Board  will  consent  to  a  similar 
modification  in  case  9994.  Therefore  it  remains  only  to 
discuss  the  Board's  power  to  require  the  posting  of 
notices.  Upon  that  point,  Mr.  Justice  Roberts  held 
N.L.R.B.  v.  Express  Pub.  Co.,  312  U.  S.  426,  438: 

"We  have  often  held  that  the  posting  of  notices 
advising  the  employees  of  the  Board's  order  and 
announcing  the  readiness  of  the  employer  to  obey 
it,  is  Avithin  the  authority  conferred  on  the  Board 
by  sec.  10  (c)  of  the  Act  'to  take  such  affirmative 
action  *  *  *  as  will  effectuate  the  policies'  of 
the  Act.  See  N.L.K.B.  v.  Pennsylvania  Greyhound 
Lines,  303  U.  S.  261,  268;  H.  J.  Heinz' Co.  v. 
N.L.R.B.  (supra)''  (311  U.  S.  514). 

There  is  thus  no  valid  basis  for  respondent's  argu- 
ment that  the  requirement  for  posting  notices  in  the  form 
required  in  case  9995,  violates  any  Constitutional  rights 
of  the  respondent. 
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POINT   IV 

There  is  substantial  evidence  in  both  records  to 
support  the  Board's  findings  that  the  respondent  inter- 
fered with  its  employees'  right  to  self-organization  for 
the  purpose  of  collective  bargaining;  discouraged 
membership  in  the  Los  Angeles  Newspaper  Guild ;  and 
discharged  Leonard  Lugoff  because  of  his  union  mem- 
bership and  activity. 

Where  findings  of  fact  are  supported  by  substantial 
evidence,  this  Court  is  bound  by  such  findings.  Ai^ 
palacJiian  Electric  Power  Co.  v.  Labor  Board  (U.S.C.C.A. 
4th  Cir.),  93  F.  (2d)  985.  ''Substantial  evidence"  is 
evidence  furnishing  a  substantial  basis  of  fact  from 
which  the  fact  in  issue  can  be  reasonably  inferred.  Wash- 
ington, Virginia  and  Maryland  Coach  Co.  v.  N.L.R.B., 
301  U.  S.  142. 

An  examination  of  the  records  compels  the  conclusion 
that,  in  each  case,  substantial  evidence  justifies  the 
Board's  findings  and   order  based  thereon. 

Case  9994 

In  this  case  the  Board  found  that  the  respondent  had 
violated  section  7  of  the  N.L.R.A.  by  interfering  with, 
restraining  and  coercing  its  employees  in  the  exercise  of 
their  rights  to  bargain  collectively  and  to  join  labor  or- 
ganizations of  their  own  choosing  (R,  135). 

The  record  discloses  a  consistent  attitude  of  opposition 
on  the  part  of  Harlan  G.  Palmer,  president  of  the  re- 
spondent corporation,  to  any  kind  of  concerted  activity 
on  the  part  of  respondent's  employees,  directed  toward 
improvement  of  working  conditions.     Prior  to  formation 
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of  the  Los  Angeles  Newspaper  Guild,  eight  editorial  em- 
ployees attempted  to  negotiate  working  conditions  and 
salaries  with  Palmer  (R.  234).  The  evidence  discloses 
that  instead  of  one  conference  for  eight,  there  occurred 
eight  individual  discussions  \\'ith  Palmer,  each  a  pleasant 
discussion,  dominated  by  Palmer  who  avoided  the  subject 
of  salaries  (R.  234,  263).  The  separate  interviews  came 
about  as  follows,  to  quote  the  uncontradicted  testimony 
of  Eliza])eth  Yeaman.  Originally  in  June,  1936,  a  joint 
petition  of  those  eight  employees  had  been  sent  in  to 
Palmer.  His  response  was  a  bulletin  board  notice  inviting 
every  employee,  if  he  wished,  to  discuss  salary  readjust- 
ments with  him  (R.  262-263).  The  eight  individual  con- 
ferences followed,  which  touched  apparently  on  every 
conceivable  subject  but  salaries  (R.  264). 

In  July,  1936,  when  some  routine  raise?  came  through, 
Young,  respondent's  business  manager,  told  Roger  John- 
son, one  of  the  eight,  that  Palmer  **was  averse  to  taking 
action  under  suggestions  from  pressure  groups"  (R.  243, 
265).  Young  was  not  called  to  testify;  nor  did  Pabner, 
who  testified  at  length,  deny  it. 

Also  about  July.  1936.  ''Office  Gossip"  a  mimeographed 
house  organ  appeared  with  a  call  to  all  employees  to  reg- 
ister individual  complaints  ^\ith  department  heads.  It 
also  contained  an  invitation  to  dissatisfied  employees  to 
seek  other  emplo>inent  (R.  265). 

In  September,  1936,  the  Guild  was  organized.  Johnson 
became  its  first  president  (R.  237).  A  month  later  a  unit 
of  the  Guild  was  organized  among  the  respondent's  edi- 
torial employees  with  the  knowledge  of  Palmer  and  other 
supervisory  employees  (R.  237-238). 

From  then  on.  there  occurred  a  series  of  events,  each 
perhaps  in  itself  not  sufficient  to  establish  Palmer's  resent- 
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ment  and  opposition  to  the  employees'  collective  activity, 
but  which,  together,  and  in  the  light  of  his  admitted  re- 
sistance to  "pressure  groups",  form  a  pattern  of  active 
hostility  to  the  Guild. 

Johnson  testified  that  at  first  flattery,  then  subtle 
bribery  was  used  upon  him.  He  delivered  a  radio  talk, 
at  the  suggestion  of  his  managing  editor,  Swisher,  in  aid 
of  Palmer's  political  campaign  (R.  237-238).  At  Swasher's 
suggestion  Johnson  was  introduced  as  president  of  the 
Los  Angeles  Newspaper  Guild  (R.  273).  Early  in  1937 
Palmer's  sister  suggested  to  Johnson  that  the  Guild  might 
not  be  necessary  on  the  Citizen-News  (R.  245),  and  John- 
son disputed  it  (R.  246).  About  the  same  time,  Wynn, 
assistant  business  manager,  questioned  Johnson  about 
Guild  plans  for  a  contract  and  suggested  that  the  union  was 
paying  "too  much  attention  to  the  economic  phases"  (R. 
246,  398).  Later  Swisher  questioned  the  Guild's  affiliation 
with  the  C.I.O.  (R.  247).  Then  Young,  the  business 
manager,  questioned  Johnson  about  Guild  organization  of 
the  business  department  (R.  247).  Subtle  bribery  was 
tried  by  Young,  w^hen  he  intimated  that  if  Johnson  would 
quit  the  Guild,  he  might  be  promoted  to  an  executive  posi- 
tion (R.  248).  In  July,  Brandon,  head  of  the  display  ad- 
vertising department,  questioned  the  appropriateness  of 
a  union  for  "temperamental"  newspaper  people  (R.  249). 

In  the  spring  or  summer  of  1937,  after  the  editorial 
department  Guild  unit  had  been  organized,  a  meeting  was 
held  between  Palmer  and  employees  of  the  department 
(not  as  a  Guild  unit)  (R.  249).  At  that  meeting  Palmer 
attempted  to  destroy  the  unit  by  pressing  for  a  depart- 
ment contract  (R.  272-274,  398-400).  He  was  seeking  sepa- 
rate agreements  with  each  department  (R.  249-252). 
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Tn  October,  1937,  an  organizational  drive  began  in 
Brandon's  department.  He  tried  to  be  admitted  to  the 
Guild,  but  was  rejected,  as  he  was  a  department  head 
(R.  252-253).  That  same  month,  the  display  advertising 
department  employees  were  ordered  to  work  Saturday 
(R.  255),  although  no  advertising  could  be  sold  on  that 
day  (R.  255).  Young  admitted  in  effect  to  Johnson,  that 
Brandon  had  ordered  the  Saturday  work  through  spite 
(R.  255-256)  and  the  uncontradicted  testimony  of  Schlich- 
ter  corroborates  this  (R.  375).  The  order  was  rescinded 
after  a  few  weeks. 

Xone  of  the  supervisory  employees  mentioned  so  far 
in  this  narrative,  was  produced  as  a  witness  by  re- 
spondent.   These  events  stand  uncontradicted. 

At  least  one  of  the  eight  editorial  employees.  Elizabeth 
Yeaman,  felt  that  the  statement  and  warning  in  ''Office 
Gossip"  was: 

a*  *  *  ^YiQ  result  of  eight  of  us  in  our  naive  \\-ish 
to  earn  some  more  money  having,  perhaps,  tread 
upon  his  toes  in  presenting  a  .joint  petition  for  some 
more  salary"  (R.  271). 

A  better  example  of  coercion  is  difficult  to  imagine. 

Then  there  is  the  testimony  of  Karl  von  Vetler 
Schlichter,  an  employee  of  the  business  department,  under 
Young  and  Brandon  (R.  276-282).  His  testimony  was 
uncontradicted. 

Some  time  after  June.  1937,  after  Schlichter  had  joined 
the  Guild,  the  manager  of  the  classified  advertising  depart- 
ment said  to  him  that  lie  (the  manager)  "thought  that  the 
editorial  workers  were  making  a  serious  mistake  to  at- 
tempt to  get  higher  wages  *  *  *  ^nd  that  *  *  • 
the  judge  (meaning  Palmer)  will  never  sign  a  union  con- 
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tract"  (K.  27S).  Brandon,  at  meetings  of  the  display 
salesmen,  would  often  devote  tlie  meetings  to  denuncia- 
tions of  unions  and  of  the  Guild  in  particular  (E.  279-281), 
and  outside  of  meetings  attacked  the  Guild  (K.  282). 
At  a  later  time  Young  told  Schlichter  that  it  would  be 
easy  to  break  the  union  by  giving  other  employees  higher 
wages  than  tlie  editorial  employees  were  getting,  thus 
showing  that  the  union  was  unnecessary  in  order  to  get 
higher  wages  (E.  377). 

Helen  Brichoux  KavaloslcA-  testified  as  follows :  after 
the  Guild  had  voted  to  admit  members  of  non-editorial 
departments  (E.  382),  attempts  were  made  by  Young  to 
force  his  department  into  a  contract  (E.  380-385).  When 
Kavaloslyy  accused  Young  of  trying  to  form  a  company 
union  (E.  384),  he  countered  vriWi  an  accusation  that  she 
was  *' getting  outside  advice"  (E.  38-i).  Young's  efforts, 
however,  were  unsuccessful  (E.  3S4). 

In  May,  1938.  a  strike  was  called  by  the  Guild  against 
the  Citizen-Xews  in  protest  over  discharges.  Kavalosky 
was  on  the  picket-line.  During  the  strike,  Brandon  saw 
her  in  a  restaurant,  and  shouted  at  her: 

''Helen,  you  had  better  get  out  of  here  because 
I  want  to  sit  down  and  eat  lunch.  I  won't  eat  with 
a  striker"  (E.  385-386). 

Helen  told  of  the  efforts  of  Zuma  Palmer,  daughter 
of  Palmer,  to  discourage  her  from  joining  the  Guild  "in 
view  of  all  that  the  Judge  had  done  for  all  of  the  editorial 
department  and  for  me,  that  she  thought  it  was  very  un- 
grateful of  anyone  to  join  the  Guild"  (E.  387-388). 

Xot  one  of  the  incidents  in  tliis  entire  narrative  was 
contradicted  or  questioned  by  the  respondent.  It  produced 
only   one   witness.   Palmer,   who   contented   himself   with 
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testifying  to  the  paper '.<  financial  condition  in  order  to 
justify  certain  discharges,  with  which  we  are  not  here 
concerned. 

The  respondent's  position  is  that  at  the  editorial  em- 
ployees' meeting  with  Palmer,  he  expressed  disappoint- 
ment that  he  could  not  reach  an  agreement  with  the  Guild 
(R.  89).  The  record  fails  to  support  this,  but  does  show 
that  Palmer  upbraided  the  employees  at  the  meeting  by 
demanding : 

"AVhat  is  the  matter  with  you  people?  Don't  you 
know  what  you  want?  Can't  you  make  up  your  own 
minds?  Do  you  prefer  to  have  somebody  in  Wash- 
ington or  New  York  or  some  place  dictate  to  vou?" 
(R.  234) 

The  foregoing  evidence,  substantial  and  uncontradicted, 
permits,  nay  compels,  the  conclusion  that  the  respondent, 
through  Palmer  and  his  supervisory  employees,  missed  no 
opportunity  or  occasion  to  deride  and  ridicule  the  Guild, 
to  attempt  to  undermine  its  usefulness,  to  destroy  its 
existence.  The  Board's  findings  to  this  effect  are,  there- 
fore, completely  justified. 

Case  9995 

In  this  case  the  Board  found  that  the  respondent  had 
discriminated  in  regard  to  the  hire  and  tenure  of  employ- 
ment of  Leonard  Lugoff,  thus  discouraging  membership 
in  the  Guild  (p.  Ill),  and  had  violated  Sec.  7  of  the 
N.L.R.A.  by  interfering  with,  restraining  and  coercing  its 
employees  in  the  exercise  of  their  rights  to  bargain  col- 
lectively and  to  join  labor  organizations  of  their  own 
choosing  (R.  112). 
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Leonard   Lugoff;    his   discharge   and 
reinstatement  in  August,    1938 

Lugoff  waH  (iinployed  in  ttir-  clasnified  advertising  de- 
partment an  an  outwide  Halennian.  In  October,  1937,  he 
joined  tlie  Ouild.  Tn  Afay,  1938,  a  strike  occurred  (R. 
187),  but  Lugoff  did  not  go  out  with  his  fellow  union 
members.  As  a  result  he  was  dropped  from  meinbership 
(R.  187;.  In  August,  while  the  strike  was  still  on  (K, 
188),  he  took  a  two  week  vacation  (R,  187).  Upon  his 
return  he  was  discharged  (R.  187),  but  reinstated  by 
Palmer  on  probation  till  January  1,  1939  (R.  191-193). 
The  basis  for  this  probationary  reinstatement  is  im- 
portant, as  it  bears  directly  upon  Lugoff 's  final  discharge 
on  March  30,  1940. 

Palmer  teHtified  that  the  reinstatement  was  based  upon 
Lugoff's  plea  tliat,  inaHmuch  as  five  union  members  were 
being  reinstated  under  a  strike  settlement  agreement 
pending  a  Labor  Board  decision,  he  should  be  accorded 
no  worse  treatment,  as  he  had  not  joined  the  strikers 
(R.  142-145,  580-581).  Young  was  present  at  this  con- 
versation (R.  189,  555-6,  579,  581),  and  corroborated 
Palmer  (R.  555-6).  Then,  according  to  Palmer,  he  rein- 
stated Lugoff  *'on  probation  till  January  1,  1939"  (R. 
191-193,  581),  and  gave  him  a  letter  to  that  effect  (Bd. 
ex.  16,  R.  193).  Upon  receipt  of  the  Labor  Board's  de- 
cision (case  9994)  on  March  28,  1940  (R.  577)  holding  that 
tlic  five  imion  members  had  not  been  discharged  in  viola- 
tion of  section  8  of  the  Act,  two  of  the  five  (three  having 
resignefl  previously)  were  discharged,  as  well  as  Lugoff 
on  March  30,  1940  (R.  147-148).  On  the  other  hand, 
Young  stated  that  the  only  reason  for  Lugoff's  final  dis- 
charge was  his  "lack  of  production"  and  ''nothing  else" 
(R.  347). 
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lAys  that  is  kk  Aa^«^  lif^  ntL  aX  v:&e  ba^d  iipc« 
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's  fiaal  Cj.tri.ij.e-rf  ^  OB  March  30^  1940 

Palmer  23aLFi^".-  "JL&t  L^  di&dbtar^ed  Ljo^oS  oahr  beeaaBe 
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tibnv  stili  i         ^^  r^aeos — aasoa  a 

L^ioff  peic^ned  tbe  Guild  in  Fcbmaiy.  1S39  (B.  15i5). 
Mieaavbile  Mb  profaatkMBaiy  period  (Jan.  L.  15^)  bad 
aad  ^Toae.  'sitb  bo  -vrord  froai  Pafana',  Yormz  or 
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Tobin  (R.  194).  He  had  every  right  to  assume  then  that 
he  had  successfully  passed  the  probationary  period.  Ap- 
parently he  was  right;  as  he  kept  his  job  for  another  year 
and  a  half. 

Lugoff's  complete  record  of  earnings  was  put  into  evi- 
dence (pp.  174-6)  together  with  a  record  of  earnings  for 
the  4  weeks  immediately  preceding  March  30,  1940,  of  all 
the  salesmen  in  his  department  (R.  205-8).  These  tables 
show  that  between  May  and  August,  1938  (the  months  dur- 
ing the  strike)  Lugoff's  earnings  dropped  sharply  (R. 
174).  Between  September  and  December,  1938,  the  pro- 
bationary period,  they  rose  substantially  although  not 
quite  to  the  pre-strike  level  (R.  175).  This  was  due. in 
part  at  least,  it  can  be  fairly  assumed,  to  a  failure  to  re- 
gain advertisers  lost  through  the  strike  (R.  167).  Between 
January  and  June,  1939,  his  earnings  remained  on  a  par 
with  those  of  his  probationary  period  (R,  175-6).  In  July, 
1939,  through  the  efforts  of  Lugoff,  all  classified  salesmen 
received  a  weekly  guaranteed  salary  of  $24  (R.  176,  199). 
From  then  until  his  discharge,  March  30,  1940,  Lugoff's 
earnings  were  just  a  shade  under  his  previous  earnings, 
except  for  the  month  of  March  itself  when  they  rose 
sharply  just  before  his  discharge  (R.  177).  This  appears 
by  comparing  the  figures  on  page  177  with  the  figures  on 
pages  205-208,  which  show  that  the  figures  on  page  177  for 
the  4  weeks  in  March  are  incorrect. 

Lugoff  testified  that  during  the  entire  period  between 
July,  1939,  to  March,  1940,  his  earnings  equalled  or  bettered 
his  $24  guaranty  only  a  few  times  (R.  199-200)  but  that  he 
never  was  spoken  to  about  it  (R.  200,  213).  He  also  testi- 
fied, and  the  records  bear  him  out  (R.  201,  205-208)  that  in 
March,  1940,  he  was  the  second  highest  man  in  the  depart- 
ment. None  of  the  four  salesmen  below  Jiini  in  productiv- 
ity was  discharged. 
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Lugoff's  retention  beyond  liis  probationary  period 
shows  that  his  productivity  was  satisfactory;  as  does  the 
fact  tliat  he  was  able  to  persuade  Tobin  to  establish  a  $24 
minimum  salary  at  a  time  when  he  was  not  earning  that 
much.  Above  al,  his  March,  1940,  earnings  whicli  were 
substantially  higher  than  the  preceding  months'  earnings, 
cast  grave  doubt  on  respondent's  claim  that  he  was  dis- 
charged foi"  failure  to  produce. 

There  is  evidence  by  Tobin,  that  Lugoff  was  lazy  (R. 
430-460)  and  did  not  follow  up  leads  given  to  him  between 
August,  1939,  and  >\rarch,  1940.  Yet,  his  earnings  after 
August,  19o9,  were  no  lowei'  than  before. 

Beginning  with  his  re-entry  into  the  Guild,  Lugoff  be- 
came veiy  active  seeking  members  and  circulating  peti- 
tions (K.  195).  The  only  other  Guild  member  in  his 
department  was  Helen  Brichoux  (B.  195).  Tn  August, 
1939,  Frank  Gil  man,  credit  manager,  warned  Lugoff  to 
cease  his  Guild  activity  or  he  would  be  out  of  a  ,iob  (R. 
235),  and  that  the  next  Presidential  election  would  result 
in  the  abolition  of  the  N.L.B.B.  (R.  235).  Gilman  was  not 
called  to  deny  this,  nor  was  George  Palmer,  in  whose  hear- 
ing it  was  said  (R.  237).  About  March  15,  1940,  two  weeks 
before  his  discharge,  Lugoff  circulated  a  union  petition 
(R.  226)  among  all  the  employees  of  the  classified  depart- 
ment, and  in  the  presence  of  Tobin  (R.  228). 

The  respondent's  attitude  toward  the  Guild  ever  since 
the  strike,  is  indicated  clearly  by  Palmer's  statements, 
that  the  Guild  and  the  Board  were  out  to  destroy  the 
Citizen-Union  (R.  164-5),  and  that  he  (Palmer)  would  not 
post  notices  in  accordance  with  the  Board's  order  ''until 
the  Court  orders  us  to  do  so." 

Another  incident,  indicative  of  respondent's  attitude 
toward  the  Guild,  was  a  statement  by  George  Palmer,  son 
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of  one  of  the  owners,  that  it  was  a  fact  that  the  manage- 
ment would  close  the  plant  if  the  Guild  did  not  act  "rea- 
sonable" (K.  218-219).    This  was  not  denied. 

In  the  face  of  all  this  very  definite  evidence,  the  Board 
found  that  Lugoff's  discharge  was  discriminatory  and  due 
to  his  union  activity.  It  is  supported  further  by  the 
failure  of  Tobin  to  follow  his  usual  routine  Avhen  he  had 
decided  to  discharge  some  one  (R.  236)  and  by  the  fact 
that  Palmer  himself — not  Tobin  as  w^ould  be  customary — 
discharged  Lugoff  (R.  236).  His  discharge  notice  was 
mailed  8  P.  M.  Saturday  and  received  that  night  at  10 
P.  M.  by  special  delivery,  a  fact  which  points  to  a  sud- 
den decision  suddenly  acted  upon. 

The  Unfair  Labor   Practices 

In  addition  to  the  incidents  already  discussed  in  rela- 
tion to  Lugoff,  the  uncontradicted  testimony  supports  the 
Board's  finding  of  unfair  labor  practices.  The  publisher 
was  merely  acting  in  accordance  w^ith  his  avowed  policy 
of  defiance  of  the  Board  and  resulting  defiance  of  the 
Wagner  Act  itself. 

According  to  Patricia  Killoran,  a  Guild  member  who 
participated  in  the  strike,  Young  denounced  her  and  "all 
of  you"  for  "all  the  things  that  you  have  done"  and 
coupled  it  with  an  unmistakable  reference  to  the  Guild  (R. 
356).  On  another  occasion,  Killoran  circulated  a  petition 
in  the  composing  room,  which  was  designed  to  make  peace 
between  Palmer  and  the  Typographical  Union  through 
the  good  offices  of  the  Guild.^    All  she  got  for  her  pains 


1  Despite  Palmer's  profession  of  sympathy  for  labor  unions  (R.  165),  it 
extended  only  to  a  point  where  it  did  not  aflfect  his  business  (R.  165).  The 
typographers  in  his  plant  were  unorganized.  Killoran  hoped  to  achieve  Palm- 
er's recognition  of  the  Typographical  Union  so  that  the  respondent  would  not 
lose  one  of  its  large  printing  contracts  (R.  357). 
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was  a  rebuke  from  Swislier  tliat  slie  was  *' always  trying 
to  stir  up  trouble"  (R.  358-9). 

The  record  contains  additional  unrel'uted  testimony  of 
many  other  active  indications  of  anti-Ciuild  feeling  and 
expressions  on  the  part  of  supervisory  employees,  such  as 
the  denial  of  "))y-lines"  after  the  strike,  to  those  em])loy- 
ees  who  had  previously  rated  this  honor  (R.  420).  This 
was  done,  said  Swisher,  because  he  felt  that  advertisers 
would  be  offended  and  alarmed  at  seeing  stories  signed  by 
Guild  members  who  had  participated  in  the  strike  (R. 
421).  This  excuse  is  flimsy  indeed.  It  is  felt  that  those 
incidents  already  listed  are  more  tban  sufficient  to  justify 
a  finding  that  the  respondent  engaged  in  unfair  labor 
practices. 

It  is  to  be  remembered,  of  course,  that  whether,  upon 
all  the  evidence,  this  Court  would  have  come  to  different 
conclusions  does  not  in  itself  justify  a  reversal  of  the 
Board's  orders.  So  long  as  there  is  substantial  evidence 
to  support  the  Board's  orders,  this  Court  is  bound  by  the 
findings  of  fact.  AppalacMan  Electric  Poiver  Co.  v.  Labor 
Board,  93  F.  (2d)  985  (IT.S.C.C.A.,  4  Circ). 

However,  in  this  case,  the  Court  may  not  be  concerned 
over  such  considerations.  It  is  clear  that  this  case  pre- 
sents a  picture  of  flagrant  violations  and  open  defiance  of 
the  law.  Court  action  is  indicated  to  support  the  remedial 
decisions  of  the  Board. 

Conclusion 

For  the  foregoing  reasons,  the  Board's  petitions  for 
enforcement  of  its  orders  in  both  cases  should  be  granted, 
and  the  respondent  should  be  directed  to  cease  and  desist 
from   unfair   labor    practices,    reinstate   Leonard   Lugoff 


26 


with  back  pay,  and  post  notices  that  it  will  refrain  from 
engaging  in  the  activities  from  which  it  has  been  ordered 
to  cease  and  desist. 

Eespectfully  submitted, 

John  A.  Cronin, 

Attorney  for  Intervenors,  Los  Angeles  Neivspaper 

Guild,  and  Leonard  Lugoff. 

Abraham    J.    Isserman, 
of  Counsel. 

Elliott  L.  Biskind, 

on  the  Brief, 
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ARGUMENT. 
POINT  I. 

The  National  Labor  Relations  Act  Is  Not  Applicable 
to  Respondent! 

The  Board's  findings  with  respect  to  business  of  the 
respondent  do  not  take  into  consideration  certain  factors 
of  importance  in  determining  the  question  of  whether  a 
relatively  small  newspaper  is  within  the  jurisdiction  of  the 
Act.  Not  to  exceed  10%  of  the  total  advertising  revenue, 
and  not  to  exceed  5%  of  the  total  revenues,  of  respon- 
dent come  from  advertising  from  outside  of  California. 
Only  Yi  of  1%,  approximately  130  copies,  of  the  total 
circulation  of  approximately  26,000  copies  w^ere  sent  out- 
side California,  an  inconsequential  amount  such  as  would 
merit  no  consideration  either  as  a  burden  upon,  or  an  ob- 
struction to  inter-state  commerce  or  the  free  flow  thereof. 

The  1938  strike  in  the  plant  of  respondent  did  not 
burden  or  obstruct  commerce  or  the  free  flow  of  com- 
merce in  inter-state  traffic,  nor  would  a  strike  today  in 
the  plant  of  respondent  either  interfere  with  supphes  or 
orders  coming  to  respondent  from  without  the  State,  nor 
would  it  tend  to  interfere,  burden  or  obstruct  commerce 
or  the  free  flow  thereof. 

The  case  of  the  National  Labor  Relations  Board  v. 
Hearst,  etc.,  102  F.  (2d)  658  (1939— C.  C.  A.  9)  quoted 
by  appellant,  expressly  called  attention  to  the  fact  that 
the  strike  did  actually  halt  inter-state  shipments,  which 
was  not  true  in  the  case  at  bar.    It  would  appear  that  the 
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rule  laid  down  in  the  Hearst  case  is  not  whether  the 
respondent  is  engag-ed  in  inter-state  commerce,  but 
whether  a  labor  dispute  in  its  business  substantially  af- 
fects inter-state  commerce  or  the  free  flow  thereof.  Re- 
spondent believes  there  is  no  evidence  in  the  case  to  show 
that  a  labor  dispute  of  its  employees  has  any  affect  upon 
inter-state  commerce.  Similarly,  the  cases  of  the  National 
Labor  Relations  Board  v.  Fainhlatt,  306  U.  S.  601,  and 
National  Labor  Relations  Board  v.  W.  H.  Kistler  Sta^ 
tionery  Co.  (1941)  122  F.  (2d)  989,  indicate  that  the 
percentage  of  out  of  state  business  is  not  controlling,  and 
that  the  determining  factor  is  whether  or  not  a  labor 
dispute  results  in  an  affect  upon  inter-state  commerce  so 
as  to  interfere,  burden  or  obstruct  the  free  flow  thereof. 

Other  cases  cited  by  the  Board,  such  as  National  Labor 
Relations  Board  v.  Jones  &  Laughlin  Steel  Corp.,  301 
U.  S.  1 ;  and  Santa  Cruz  Fruit  Packing  Co.  v.  National 
Labor  Relations  Board,  303  U.  S.  453,  involving  mercan- 
tile concerns,  where  the  affect  of  a  labor  dispute  upon 
inter-state  commerce  can  be  readily  ascertained,  are  not 
applicable  to  a  small  newspaper  like  respondent.  So,  too, 
National  Labor  Relations  Board  v.  A.  S.  Abell  Co.,  97 
F.  (2d)  951  (C.  C.  A.  4),  involving  a  newspaper  with 
such  extended  out  of  state  operations  as  were  designated 
by  the  court  to  be  a  '^substantial  volume  of  business"  is 
not  applicable  to  a  small  newspaper  such  as  respondent. 

The  fact  that  certain  of  the  raw  materials  going  into 
respondent's  publication  came  from  without  the  State  is 
also  not  controlling  as  to  whether  respondent  is  within 
the  jurisdiction  of  the  Act.  Santa  Crua  Fruit  Packing 
Co.  V.  National  Labor  Relations  Board  (supra). 
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POINT  II. 

The  Board's  Findings  of  Fact  on  the  Matters  in  Con- 
troversy Are  Not  Supported  by  Substantial  Evi- 
dence, and  Respondent  Has  Not  Violated  Sections 
8  (1)  and  (3)  of  the  Act. 

(A)  Case  No.  9994. 

The  Board  held  there  was  no  refusal  to  bargain,  and 
that  respondent  did  not  discriminate  with  regard  to  the 
hiring  and  tenure  of  employment  of  Johnson,  Scott,  Yea- 
man,  and  Schlichter,  to  discourage  membership  in  the 
Guild. 

The  Board  found  [A.  R.  135J  : 

"That  by  the  continuing  expressions  of  criticism 
and  disparagement  of  the  Guild,  the  criticism  of  the 
use  of  outside  negotiators,  the  attempt  to  secure  con- 
tracts with  employees'  committees  in  the  various  de- 
partments, the  threat  to  cut  wages  in  the  event  that 
the  classified  advertising  department  employees  failed 
to  sign  a  contract,  and  the  threat  to  discharge  em- 
ployees if  a  contract  with  the  Guild  was  consum- 
mated, the  Respondent  interfered  with,  restrained, 
and  coerced  its  employees  in  the  exercise  of  the 
rights  guaranteed  in  Section  7  of  the  Act." 

This  finding  is  not  supported  by  substantial  evidence  and 
the  conclusion  is  unjustified. 

The  Board  states   [A.  R.   129]  : 

''In  September  and  October  1936  the  Los  Angeles 
Chapter  of  The  American  Newspaper  Guild  and  the 
Citizen-News  Chapter  thereof  were  organized.  At 
various  times  thereafter  certain  supervisory  employ- 
ees made  disparaging-  remarks  about  the  Guild.  Thus 
Harold  Swisher,  Harwood  Young,  and  Harold  Wynn, 
who  are  respectively  managing  editor,  business  man- 


ager,  and  assistant  business  nianag-cr  of  the  Citizen- 
News,  commented  unfavorably  on  the  Guild's  em- 
phasis, on  'economics'  rather  than  'ethics'  in  conver- 
sations with  Roger  Johnson  and  James  Crow,  edi- 
torial employees  of  the  Citizen-News.  Swisher,  and 
at  a  later  date,  Harry  Brandon,  display  advertising 
manager  of  the  Citizen-News,  criticized  Guild  settle- 
ments of  strikes,  the  former  saying  that  he  did  not 
see  what  had  been  achieved  by  the  strikes  and  the 
latter,  referring  to  a  particular  strike,  stated  that  he 
would  be  ashamed  to  belong  to  an  organization  that 
was  party  to  such  a  settlement." 

The  Board  then  states  [A.  R.  129]  : 

"In  June  1937  the  American  Newspaper  Guild  held 
a  convention  at  which  it  voted,  subject  to  a  referen- 
dum, to  join  the  C.  I.  O.  and  admit  non-editorial 
employees  to  membership.  About  this  time  Swisher 
in  speaking  to  Johnson  questioned  the  advisability  of 
the  Guild's  afhliating  with  the  C.  I.  O." 

Johnson's  testimony  continues  [A.  R.  247]  : 

"Mr.  Swisher,  the  managing  editor,  talked  to  me 
about  the  Guild  and  wondered  if  it  was  right  for  the 
Guild  to  go  into  the  C.  I.  O.  He  felt,  he  said,  that 
the  C.  I.  O.  was  a  step,  perhaps,  too  far  for  news- 
paper men  to  take  at  that  time." 

The  Board  continues  [A.  R.  129]  : 

".  .  .  in  the  fall  of  1937,  in  connection  with  stories 
concerning  strikes,  he  remarked  to  James  Lindsey, 
Herman  Reuters,  and  John  Watts,  editorial  employ- 
ees and  Guild  members  who  worked  at  the  copy  desk, 
that  he  believed  in  unions,  but  thought  that  the 
C.  I.  O.  was  carrying  things  too  far.  He  inquired, 
'You  fellows  belong  to  the  C.  I.  O.,  don't  you,  the 
Guild?'  " 


These  expressions  on  the  part  of  Mr.  Swisher  were 
merely  legitimate  expressions  of  opinion  upheld  by  the 
Supreme  Court  in  National  Labor  Relations  Board  v. 
Virginia  Electric  &  Power  Co.  (Commerce  Clearing 
House,  5  labor  cases,  Section  51,124,  decided  December 
22nd,  1941),  62  S.  Ct.  344,  and  in  no  wise  constituted 
either  interference  with  the  rights  of  the  Guild  members 
or  restraint  or  coercion  upon  them.  Lindsey,  Reuters  and 
Watts  continued  in  their  Guild  membership  and  in  the 
employ  of  respondent  up  to  the  time  of  the  strike  in  May, 
1938. 

The  Board's  finding  [A.  R.  130]  : 

"On  one  occasion  after  the  Guild  Convention,  Young 
asked  Johnson  whether  the  Guild  intended  to  organ- 
ize the  business  department.  At  another  time,  the 
date  of  which  does  not  appear  in  the  record,  he 
expressed  the  belief  that  the  Guild  should  be  limited 
to  the  editorial  department." 

Certainly  such  comment  by  Mr.  Young  was  legitimate 
expression  of  opinion,  and  the  record  reveals  no  inter- 
fering, restraining  or  coercion  of  the  same  upon  Johnson's 
activities  which  he  exercised  freely  and  fully  up  to  the 
time  of  the  strike.  Johnson's  testimony  also  warrants 
further  examination  since  he  was  [A.  R.  237]  "one  of 
the  first  temporary  presidents"  and  "was  the  first  newly 
elected  president"  in  September,  1936,  when  the  Guild 
was  first  organized.    [A.  R.  235.] 

During  the  campaign  for  the  election  of  Judge  Palmer, 
general  manager  of  respondent,  as  District  Attorney, 
Johnson  said  [A.  R.  237]  : 

"I  was  invited  at  one  time  by  the  managing  editor, 
Mr.  Swisher,  to  speak  on  the  radio  from  my  desk 


during-  the  penVxl  of  broadcasts  that  the  Citizen 
News  had  for  about  a  week.  He  asked  if  I  would 
mind  being  introduced  as  the  Guild  president.  I  said 
no,  althoug-h  I  was  rather  surprised,  because  that  had 
never  been  done  before,  and  1  felt  a  great  feeling  of 
warmth  because  of  it. 

"He  also  asked  me  if  I  would  mind  talking  about 
the  Guild  and  explain  its  objectives  briefly  when  I 
was  on  the  air." 

Johnson  also  testified  [A.  R.  244]  : 

"I  remember  very  specifically  a  happy  occasion  in 
January  when  my  wages  were  increased  to  $45,  and 
in  February  of  that  year  I  was  invited  to  go  to  the 
National  Orange  Show  .  .  .  Mr.  Swisher  took 
great  delight  in  introducing  me  to  some  of  his  friends 
in  the  newspaper  business  in  San  Bernardino  and 
elsewhere,  as  President  of  the  Los  Angeles  News- 
paper Guild,  and  kidding  them  and  telling  them  that 
perhaps  soon  I  would  be  over  in  San  Bernardino  to 
organize,  too." 

Also,  [A.  R.  244]  Johnson  participated  one  Sunday  in 
a  baseball  game  between  teams  representing  the  Citizen 
News  editorial  staff  and  the  composing  room.  Judge 
Palmer  was  playing  with  them.  "It  was  an  exceedingly 
friendly  baseball  .  .  .,".  Johnson  broke  his  ankle  and 
at  the  hospital  [A.  R.  245]  he  had  calls  from 

"Zuma  Palmer,  Judge  Palmer's  sister,  Mrs.  Harold 
Swisher,  the  managing  editor's  wife,  Mr.  C.  D. 
Thompson,  secretary  to  Judge  Palmer.  Mr.  Thomp- 
son at  the  outset  told  me  that  Judge  Palmer  stood 
ready  to  help  me  financially  at  the  hospital,     .     .     ." 
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Henry  Reynolds  [A.  R.  463],  a  witness  called  by  the 
Board,  applied  to  Swisher  for  employment  as  a  copy 
reader.    Swisher 

* 'couldn't  tell  me  immediately  whether  there  was 
work  there  for  me.  He  asked  me  if  I  was  a  member 
of  the  Guild.  I  said,  'Technically  I  probably  am  not, 
because  I  am  in  arrears  on  my  dues,  but  I  am  for 
the  Guild  and  beheve  in  the  Guild.'  He  said,  'Oh,  I 
do,  too,  but  I  don't  think  the  Guild  should  dictate 
who  the  Management  should  hire,  do  you?'  He  said 
also  that  'We  have  100%  organization  here,  and 
Mr.  Roger  Johnson  is  one  of  the  former  presidents 
of  the  Guild.'  " 

There  appears  to  be  no  testimony  to  support  the  Board's 
finding  that  Swisher  talked  "economics"  and  "ethics"  with 
Crow.  We  do  find,  however,  [A.  R.  397]  Crow  testify- 
ing in  reference  to  Swisher. 

"He  said,  for  example,  in  the  case  of  the  Brooklyn 
Eagle  strike,  that  he  didn't  see  what  they  had  gotten. 
He  said  the  same  thing-  about  the  settlement  of  the 
Seattle  Post-Intelligencer  strike,  and  the  same  thing 
of  the  Seattle  Star  strike." 

Crow's  position  as  Guild  leader  was  well  known  to  Mr. 
Swisher,  and  yet  there  is  not  the  slightest  evidence  of 
any  interference  with  Crow's  activities.  His  comment  that 
the  Guild  had  gained  nothing-  from  certain  strikes  was 
again  an  expression  of  his  own  opinion  which  he  was 
entitled  to  make. 

Crow  relates  [A.  R.  411]  : 

"Mr.  Swisher  had  spoken  to  me  about  guild  shop 
and  had  asked  me  to  explain  to  him  in  a  conference 
in  his  office  between  himself   and   me.     I   explained 
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Guild  sho])  to  him,  ancl  he  t(;ld  me  that  that  was  not 
the  way  it  was  explained  in  the  first  contract  pro- 
posal .  .  .  Mr.  Swisher  said  to  me  at  that  time, 
'I  have  no  objection  to  telling  a  man  that  he  has  got 
to  become  a  member  of  the  Ciuild  when  he  gets  a 
job  here.'  " 

Regardless  of  whether  Mr.  Swisher  was  reflecting  his 
own  opinion  or  that  of  the  Management,  as  the  Board 
charges,  his  attitude  would  not  constitute  interference, 
restraint,  or  coercion. 

Johnson  described  his  relations  with  Mr.  Young  [A.  R. 
239]: 

"In  late  December  (1936),  I  met  Harwood  Young, 
the  business  manager  of  the  Citizen  News,  .  .  . 
He  asked  me  if  I  could  get  for  him  some  informa- 
tion about  wage  schedules  and  other  working  condi- 
tions w^hich  had  been  put  into  effect  on  the  four 
downtown  papers  about  a  month  before     .     .     . 

"I  obtained  the  information  for  him,  leaving  the 
office  and  coming  back  with  it  ...  I  went  to 
Judge  Palmer's  office,     .     .     . 

''I  presented  the  information  to  both  of  them  (Mr. 
Young  and  Judge  Palmer)  ...  I  explained  that 
I  was  in  the  Guild  because  I  felt  that  newspaper  men, 
acting  as  individuals,  could  not  make  the  progress 
that  they  could  by  banding  together  ...  I 
laughed  and  pointed  to  Judge  Palmer  and  I  said  'I 
don't  blame  you  or  any  of  the  other  publishers  as 
individuals.  I  blame  the  system'  .  .  .  Mr.  Young 
and  Judge  Palmer  laughed  heartily  at  that.  On  the 
whole,  it  was  a  very  splendid  meeting,  and  I  felt  that 
if  the  Judge  and  Mr.  Young  understood  my  position 
in  the  Guild  that  they  would  be  sympathetic." 


—lo- 
in October  (1937)  Johnson  [A.  R.  255]  : 

"went  to  Harwood  Young",  business  manager,  and 
told  him  that  some  of  the  display  men  were  com- 
plaining to  me  that  they  were  being  required  to  work 
Saturdays  now  which  was  something  that  had  not 
been  required  of  them  very  much  in  the  past  .  .  . 
that  the  display  men  felt  that  their  interest  in  the 
Guild  and  their  activities  in  the  Guild  had  aroused 
the  ire  of  Mr.  Brandon  who  had  ordered  the  Satur- 
day work  .  ,  ,  that  if  the  men  were  required  to 
work  on  Saturdays  that  it  was  essential  they  be 
given  an  explanation  as  to  that  and  should  be  told  by 
him  or  some  person  in  authority  that  it  was  not  be- 
cause of  their  Guild  activities  .  .  .  [A.  R.  256.] 
He  (Young)  said  yes,  that  Mr.  Brandon  had  done 
this  thing  hastily;  that  it  was  a  bad  thing  to  do;  and 
that  Mr.  Brandon  in  the  past  had  from  time  to  time 
caused  the  management  embarrassment  because  of 
his  quick  temper  .  .  .  the  conversation  ended 
when  he  told  me  that  he  would  talk  with  Mr.  Brandon 
and  see  if  he  couldn't  correct  the  misapprehension 
and  have  some  of  the  men,  perhaps,  not  come  down 
on  Saturday  if  the  display  department  could  operate 
efficiently  that  way." 

Johnson  further  said  [A.  R.  257]  : 

"Several  times  I  was  permitted,  with  the  permission 
of  the  management,  either  Judge  Palmer  or  Mr. 
Swisher,  to  do  some  outside  publicity  work  .  .  . 
Harwood  Young  [A.  R.  258],  the  business  manager, 
asked  me  if  I  would  like  to  handle  Santa  Glaus  Lane 
publicity  ...  I  repeated  the  same  thing  last  year ; 
that  is,  in  December,  1937,  again  at  the  request  of 
Mr.  Young    .     .     ." 
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Mr.  Crow  says  of  Mr.  Young  [A.  R.  398]  : 

"A  matter  of  which  Mr.  Young  spoke  to  me  about 
on  several  occasions  was  the  Guild's  use  of  outside 
negotiators.  His  favorite  objection  to  the  Guild's 
use  of  outside  negotiators  was  the  fact,  as  he  called 
it,  that  it  put  Judge  Palmer  in  the  position  of  the 
less  reputable  publishers.  And  I  answered  him  by 
saying  that  we  weren't  necessarily  calling  a  man  an 
adulterer  to  ask  him  to  abide  by  the  ten  command- 
ments." 

Mr.  Young,  just  as  Mr.  Crow,  had  a  perfect  right  to 
express  his  opinion  as  to  methods  used  in  collective  bar- 
gaining negotiations,  such  arguments  involved  in  collec- 
tive bargaining  are  not  interference  with  the  rights  of 
workers  and  the  Board  has  already  found  that  the  re- 
spondent did  not  refuse  to  bargain. 

Mr.  Wynn's  conversations  with  Mr.  Johnson  were,  ac- 
cording to  Johnson,  as  follows  [A.  R.  246]  : 

"He  particularly  asked  mc  from  time  to  time  when 
the  Guild  was  going  to  ask  for  a  contract  with  the 
Citizen-News  ...  I  told  him  that  .  .  .  we 
didn't  know  when  we  were  going  to  the  Citizen- 
News  .  .  .  He  said  that  he  wondered  if  the 
Guild  was  not  paying  too  much  attention  to  the  eco- 
nomic phases  rather  than  to  the  ethical  phases. 
[A.  R.  247.]  My  reply  to  that  always  was  that  I 
felt  that  the  Guild  should  not  emphasize  the  financial 
and  economic  phases  so  much,  and  that  it  should 
pay  a  great  deal  more  attention  to  the  ethical  part  of 
it,  and  to  the  matters  that  pertained  to  the  freedom 
of  the  press  and  the  ability  to  write  frank  and  honest 
news." 
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Such  conversation  between  Mr.  Wynn  and  Mr.  John- 
/son  does  not  reflect  any  attempt  on  the  part  of  the  man- 
agement to  interfere  with,  coerce  or  restrain  employees 
in  the  exercise  of  their  organizational  rights.  On  the 
contrary  it  reflects,  if  anything,  a  friendly  recognition 
of  those  rights — a  recognition  that  Roger  Johnson  was  a 
leader  in  the  organizational  activities  and  that  it  was 
expected  that  he  would  carry  on  his  activities  according 
to  his  own  plans  without  interference  in  any  manner  from 
the  management.  All  of  Johnson's  testimony  as  to  his 
union  activities  indicates  clearly  that  he  carried  them  on 
freely,  openly  and  without  restraint,  interference  or 
coercion. 

The  Board  finds  [A.  R.  130]  : 

"On  one  occasion  the  manager  of  the  classified  adver- 
tising department  told  Karl  Schlichter  that  Palmer 
would  never  sign  a  union  contract  and  that  the  edi- 
torial employees  were  making  a  mistake  seeking 
higher  wages." 

The  exact  testimony  as  it  appears  in  f  A.  R.  278]  is  as 
follows : 

"He  said  that  he  thought  that  the  editorial  workers 
were  making  a  serious  mistake  to  attempt  to  get 
higher  wages.  I  said  why  did  he  think  so.  He  said, 
'Well,  the  judg'e  will  never  sign  a  union  contract.'  " 

The  history  of  the  negotiations,  as  reflected  in  Board's 
Exhibit  No.  4  [A.  R.  283-362],  is  conclusive  evidence  of 
Palmer's  willingness  to  bargain,  to  put  into  writing  and 
to  sign  a  collective  bargaining  agreement.  Note  also  the 
testimony  to  the  same  effect  of  James  Francis  Crow, 
Chairman  of  the  Hollywood  Citizen-News  Unit  [A.  R. 
415  to  449  incl.]. 
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Miss  Kavalosky,  a  witness  called  by  the  Board,  a  classi- 
fied employee,  testified  about  Tobin  as  follows  [A.  R. 
385]: 

"The  very  day  the  strike  was  called  on  Tuesday,  my 
boss,  Mr.  Tobin,  approached  me  on  the  picket  line 
and  invited  me  to  lunch.  While  we  were  sitting-  and 
having:  lunch,  Bill  Hawkins,  who  is  Judge  Palmer's 
brother-in-law,  came  in  and  sat  with  us,  and  also 
Pat  Killoran,  the  fashion  editor  who  joined  the  strike, 
and  my  boss  seemed  very  much  concerned  because  I 
had  worked  my  job  up  to  the  point  where  it  was 
better  than  it  had  ever  been  in  the  nine  and  one-half 
years  that  I  had  worked  there,  and  he  assured  me 
that  he  felt  I  was  very  sincere  in  my  move;  and  also 
told  me  that  he  had  more  respect  for  me  on  the 
picket  line  than  he  had  for  any  people  that  had 
walked  through  the  picket  line  and  had  gone  to  w^ork 
in  the  plant.  And  at  the  same  time  we  were  sitting 
there,  he  merely  said  to  me  that  he  hoped  that  every- 
thing went  well  with  me,  and  wished  me  good  luck." 

The  Board  next  says  [A.  R.  130]  : 

"The  burden  of  discouraging  union  activity  among 
the  employees  of  the  business  department  seems  to 
have  been  taken  up  by  Brandon,  the  display  adver- 
tising manager."  [A.  R.  131.]  "In  October,  1937, 
Brandon  applied  for  membership  in  the  Guild  and 
urged  Johnson  to  secure  his  admission.  The  Guild 
refused  to  accept  him  as  a  member,  fearing  that  his 
move  was  an  attempt  to  dominate  the  Guild  or  at 
least  the  advertising  salesmen  in  it." 

The  fact  that  the  Guild  did  not  recognize  Brandon  as 
representing  the  management  is  established  by  the  testi- 
mony of  Roger  Johnson,  heretofore  quoted,  to  the  effect 
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that  Johnson  went  to  Young  as  a  person  in  authority  to 
ask  that  Young  change  Brandon's  orders  in  reference  to 
Saturday  work.  Karl  SchHchter,  a  Board  witness  and  a 
member  of  the  Guild,  whose  activities  were  not  inter- 
fered with  in  the  least,  testified  [A.  R.  280-281]  as 
follows : 

''S.  C.  Montrose,  one  of  the  salesmen,  arose  and  said 
that  he  would  move  that  we  ask  the  management  to 
give  more  authority  to  Harry  Brandon,  sales  mana- 
ger, inasmuch  as  he  had  some  very  good  ideas  that 
he  was  never  permitted  to  carry  out;  that  he  didn't 
have  the  right  to  select  his  own  staff.  Jim  Fisher 
got  up  and  questioned  him  to  this  effect:  'Do  you 
mean  that  you  want  us  to  suggest  that  Harry  Bran- 
don, our  boss,  be  given  the  right  to  hire  and  fire?' 
He  said,  yes,  he  thought  that  Harry  Brandon  should 
have  that  right.  It  wasn't  very  long  after  that  that 
Harry  Brandon  requested  membership  in  the  Guild, 
and  at  a  Guild  meeting  at  which  his  application  was 
brought  up,  Montrose  spoke  at  some  length,  possibly 
two  hours,  without  interruptions,  ...  in  favor 
of  the  acceptance  of  Brandon's  application.  I  dis- 
cussed this  matter  with  Jim  Crow,  Jim  Fisher,  and 
others,  and  I  told  him  that  I  felt  this  was  an  attempt 
to  have  Brandon  dominate  the  Guild,  and  that  I  was 
very  much  against  the  acceptance  of  Brandon  as  a 
Guild  member." 

SchHchter  said  that  he  "felt"  and  the  Board  concluded 
that  "The  Guild  refused  to  accept  him  as  a  member,  fear- 
ing that  his  move  was  an  attempt  to  dominate  the  Guild." 

Such  a  misinterpretation  of  testimony  is  neither 
substantial  nor  acceptable  evidence.  Schlichter's  testimony 
clearly  indicates  that  Brandon  did  not  have  the  right  to 
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hire  and  fire  and  that  he  had  very  Hmited  authority  from 
the  management. 

Schlichter  further  said  of  Brandon   [A.  R.  282]  : 

"Brandon  said  that  if  he  were  a  member  of  the  Guild 
he  would  be  very  much  ashamed  to  belong-  to  any 
organization  that  had  settled  the  dispute  which  in- 
volved the  lowering  of  salaries  of  some  of  the  work- 
ers on  the  paper  ...  He  said  that  the  editorial 
workers  on  the  Citizen-News  were  not  worth  greater 
salaries  than  they  were  getting ;  they  couldn't  possibly 
hold  a  job  on  any  other  paper,  any  other  metropoli- 
tan paper." 

Schlichter's  testimony  reveals  nothing  other  than  an 
argument  over  the  Guild  between  two  employees,  one  of 
whom  had  been  denied  membership  and  the  other  of  whom 
had  advocated  the  denial.  There  is  not  an  iota  of  testi- 
mony to  support,  and  the  testimony  actually  disputes,  this 
finding  by  the  Board  [A.  R.  131]  : 

"Thus  for  a  period  of  over  a  year,  the  respondent 
conducted  a  campaign  of  criticism  and  disparagement 
of  the  Guild.  The  purpose  of  the  campaign  is  made 
all  the  more  apparent  by  virtue  of  its  relative  in- 
tensity in  the  business  department  shortly  before  and 
after  June  1937  when  the  Guild  convention  voted  to 
extend  its  jurisdiction  to  employees  of  that  depart- 
ment." 

The  evidence  reveals  that  business  department  employees 
were  freely  joining  and  participating  in  Guild  meetings 
and  activities.  Lowell  Rcdelings,  a  witness  called  by  the 
Board,  testified  [A.  R.  464]  :  That  on  the  morning  of  the 
strike  there  were  25  paid-up  members  in  the  Citizen-News 
Unit  of  the  Guild  and  23  other  members  who  were  not 
paid  up.    Of  the  25  paid-up  members  nine  were  in  the 
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editorial  department.  Sixteen  of  the  25  paid-up  members 
were  therefore  members  of  the  business  department.  This 
indicates  that  the  Guild,  until  it  called  the  strike  with  the 
vote  of  12  members  [A.  R.  366],  was  making  as  good 
headway  in  the  business  department  as  in  the  editorial 
department. 

The  Board  finds  [A.  R.  132]  that: 

''When  the  editorial  department  employees  informed 
Palmer  that  they  would  not  violate  the  Guild  consti- 
tution and  deal  directly  with  him  through  a  commit- 
tee, Palmer  asked,  'Don't  you  know  what  you  want? 
Can't  you  make  up  your  own  minds?  Do  you  prefer 
to  have  someone  in  Washington  or  New  York  or 
some  place  dictate  to  you?' 


Mr.  Crow,  Chairman  of  the  Citizen-News  Unit  of  the 
Guild,  a  witness  testifying  on  behalf  of  the  Board  [A.  R. 
399-400]  [A.  R.  414-416]  gives  us  the  story  of  this 
meeting : 

"I  was  spokesman  for  this  meeting  .  .  .  Judge 
Palmer  said,  taking  a  piece  of  paper  and  placing  it 
before  him  on  the  desk,  'What  I  want  is  a  schedule 
of  wages  and  a  schedule  of  hours.'  We  said  that 
we  did  not  propose  to  name  figures  and  wages,  or 
name  any  schedule  of  hours  specifically  .  .  .  the 
Judge  said  'What  do  you  want,'  we  said  that  we 
wanted  to  be  represented  by  the  Los  Angeles  News- 
paper Guild  .  .  .  [A.  R.  400.]  Subsequent  to 
that  conference,  there  were  certain  adjustments  made 
in  salaries  in  the  editorial  department.  A  noteworthy 
feature  of  the  adjustments  was  the  fact  that  I  was 
given  a  $5.00  increase  in  salary,  and  the  title  of 
drama  editor  which  was  held  previously  by  Miss 
Elizabeth  Yeaman  .  .  .  [A.  R.  401.]  Mr. 
Swisher  told  me  that  the  order  was  not  his  own ;  that 
it  had  come  from  Judge  Palmer." 
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Mr.  Crow  was  asked   f  A.  K.  413]  : 

"Didn't  you  also  at  that  time  sngj^^cst  raises  for  other 
people  besides  the  drama  editor?  A.  We  did  not 
name  any  person    .    .    . 

Q.  [A.  R.  414.]  To  refresh  your  recollection, 
didn't  you  also  at  that  time  sujT:^est  on  behalf  of 
this  committee  a  raise  for  Mr.  Scott?  ...  A.  I 
think  we  suggested  a  raise  for  Mr.  Scott,  and  also 
many  others. 

Q.  Did  you  also  suggest  a  raise  for  Mr.  Renter? 
A.  We  suggested  that  one  of  the  positions  for 
which  a  peak  or  unusual  salary  should  be  paid  was 
the  position  of  Number  One  man  on  the  copy  desk. 

Q.  And  the  position  that  you  were  talking  about 
at  that  time  was  that  held  by  Mr.  Renter,  wasn't  it? 
A.  [A.  R.  415.]  In  my  own  mind,  I  assumed  at 
that  time  that  that  was  Number  One  position  on  the 
copy  desk,  although  Mr.  Swisher  might  have  assumed 
something  different. 

Q.  Now,  as  a  matter  of  fact,  you  also  suggested 
at  the  time  a  raise  for  Claude  Newman,  didn't  you? 
A.  We  suggest  that  the  position  of  sports  editor 
should  be  paid  a  salary  higher  than  that  of  the  dead 
level  salary. 

Q.  As  a  matter  of  fact,  isn't  it  true  that  all  these 
three,  in  addition  to  yourself,  were  given  raises 
shortly  thereafter?  A.  I  know  that  I  was  given  a 
raise  shortly  thereafter.  I  believe  I  can  say  that  is 
true. 

Q.  And  it  is  true  as  to  the  other  three,  too;  is 
that  correct?    A.     That  was." 

The   Board   refers   to   negotiations   with   the   classified 
department,  saying  [A.  R.  132]  : 

"When  the  classified-advertising  department  employ- 
ees, being  desirous  of  acting  through  the  Guild,  re- 
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fused  to  sign  the  contract  ofifered  by  the  respondent, 
Young  informed  them  that  their  salaries  would  be 
the  first  to  be  reduced  in  the  event  that  business  de- 
creased since  the  other  departments  would  be  pro- 
tected under  their  contracts." 

Helen  Brichoux  Kavalosky  [A.  R.  378],  a  witness 
called  by  the  Board,  started  to  work  for  the  Citizen-News 
on  January  2,  1929,  went  out  on  strike  on  the  morning 
of  May  17,  1938,  sold  classified  advertising  for  almost 
nine  and  one-half  years,  was  a  member  of  a  committee  of 
her  department  that  called  on  Mr.  Young  late  in  June, 
1937.  She  testified  [A.  R.  380]  that  there  was  a  meeting 
every  morning  for  about  a  week,  at  least  five  or  six,  all  of 
which  she  attended,  to  discuss  individual  and  collective 
job  problems  and  working  conditions.  Next  to  the  last 
session  that  the  committee  had  with  Mr.  Young  [A.  R. 
382]  Miss  Kavalosky 

"Asked  him  why  we  should  have  to  sign  an  agree- 
ment with  the  Company  to  get  a  raise.  I  said  that 
we  had  never  had  to  sign  an  agreement  before  with 
anybody  [A.  R.  383]  ;  I  mean,  we  weren't  the  kind 
of  people  that  worked  under  a  contract  or  anything, 
and  we  just  wanted  to  improve  ourselves;  that  we 
worked  for  the  Company  a  long  time;  we  always 
trusted  the  Company,  and  they  certainly  always 
trusted  us.  There  was  no  reason  why  we  should 
break  our  word.  And  I  asked  him  if  he  wanted  us 
to  sign  the  agreement,  and  before  he  could  answer 
me,  Mr.  Tobin,  my  boss,  spoke  up  and  said,  'Why 
certainly  you  want  them  to,  don't  you,  Harwood?' 
Mr.  Young  quickly  said,  'No,  no.  They  can  do  what 
they  want.'  " 
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The  Board  says  [A  R.  133J  : 

*'It  is  ajjparent  that  the  respondent  aUered  its  poHcy 
of  deahnj^-  with  its  employees  in  order  to  head  off 
the  organizational  campaign  of  the  Guild." 

There  is  not  an  iota  of  evidence,  substantial  or  other- 
wise, to  justify  this  statement. 

The  Board  in  its  findings  [A.  R.  133 1  refers  to  a  con- 
versation that  Jake  Calkins,  a  Guild  member,  had  with 
Mr.  Swisher  and  other  conversations  that  Swisher  had 
with  Swan  and  one  that  Swisher  had  with  Crow  with 
reference  to  Swan,  and  another  that  Young  had  with 
Schlichter  in  reference  to  Stan  Speer.  We  call  the  court's 
attention  to  the  testimony  [A.  R.  452,  455-457]  in  ref- 
erence to  Calkins;  the  testimony  [A.  R.  461  and  483-485] 
in  reference  to  Swan;  and  [A.  R.  2>7S-2>76,  483]  in  ref- 
erence to  Speer,  none  of  which  supports  the  Board.  It 
does  indicate  that  during  the  period  of  bargaining  with 
the  Guild,  Mr.  Swisher  and  Mr.  Young  legitimately 
sought  to  point  out  weaknesses  in  the  Guild's  demands. 

Calkins.— [A.  R.  452,  455-457]  :  At  the  negotiation 
meeting  the  night  before,  Garrigues  in  arguing  against 
combination  jobs  in  general  had  used  in  one  of  his  general 
explanations  the  term  speed-up  and  stretch-out.  The  fol- 
lowing morning  I  had  completed  my  writing  portion  of 
my  job,  and  along  about  1 1 :00  o'clock  I  had  a  series  of 
phone  calls  to  make.  In  the  interval  I  was  sitting  at  my 
desk.  Mr.  Swisher  arose  from  his  desk  which  was  about 
30  feet  from  mine  and  walked  to  me  and  said  "Jack  I 
don't  understand  you."  So  I  started  to  pursue  the  subject 
a  little  further  and  he  turned  his  back  and  w^ent  back  to 
work.  That  afternoon  after  the  paper  had  gone  to  press 
things  had  relaxed  a  little  bit  in  the  office,  and  I  went 
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into  Mr.  Swisher's  private  office  and  told  him  that  I  did 
not  see  what  was  behind  his  remarks  to  me.  I  couldn't 
understand  why  he  had  singled  me  out  for  either  of  the 
two  comments  that  had  been  made  that  morning  and  that 
apparently  there  was  some  misunderstanding  in  his  mind. 
/  wanted  to  know  what  it  was.  He  said,  "well,  it's  this 
argument  about  the  reporter  and  photographer  business  at 
the  meeting  last  night."  And  I  said  "Well,  you  know  it's 
the  Guild  position  to  combination  work  on  any  staff,  and 
it  is  written  into  almost  every  Guild  contract  in  the  coun- 
try, with  the  necessary  exceptions."  I  forget  further  de- 
tails of  the  conversation,  except  toward  the  end  he  said, 
"Well,  Jack,  the  Guild  is  off  on  a  wrong  foot  this  time. 
Fd  be  willuig  to  scrap  for  more  money  for  you  guys, 
but  the  5-day  week  wouldn't  work  in  this  staff.  I  told 
him  I  couldn't  discuss  that  matter  with  him,  and  I  said 
it  was  a  matter  for  open  discussion.  Any  discussion  be- 
tween the  Guild  and  himself  was  the  matter  for  discussion 
by  the  negotiators  before  the  observers.  I  was  only  there 
to  try  to  iron  out  the  remarks  to  me.  He  said  that  was 
all  right,  and  he  said  he  was  glad  I  talked  to  him. 

In  re  Swan.— By  Swan  [A.  R.  461]:  He  (Mr. 
Swisher)  said  that  if  the  management  had  granted  us 
the  wages  or  other  provisions  of  the  contract  it  would 
be  necessary  to  retrench  and  I  would  have  to  go.  By 
Crow  [A.  R.  483-485]  :  Mr.  Swisher  spoke  directly  to 
me  about  Al  Swan  during  the  course  of  the  negotiations. 
At  one  time  he  said  that  the  negotiations  were  present- 
ing the  management  with  a  very  difficult  problem  in  the 
matter  of  Al  Swan,  because  Mr.  Swisher  said  that  I 
knew  as  well  as  he  did  that  A.  Swan  would  never  make 
a  reporter — I  did  not,  by  the  way,  conclude  on  that  state- 
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ment — "and  if  this  contract  goes  through  the  way  you 
fellows  want  it,  the  only  thing  we  can  do  is  give  him 
his  severance  pay  and  let  him  go." 

In  reference  to  Speer. — By  Crow  [A.  R.  483 J  :  He 
is  referred  to  ordinarily  as  an  office  boy.  He  handles 
the  printing  room  work  and  he  does,  or  did,  rather,  writ- 
ing for  the  sports  department.  Q.  In  what  way  did 
negotiations  effect  Mr.  Speer's  position?  A.  .  .  .  by 
the  statement  from  the  management  that  in  one  case 
this  sports  writing  done  by  Speer  was  something  that 
should  be  dispensed  with,  and  by  referring  to  it  as  fun 
rather  than  as  a  legitimate  part  of  the  work  done  in  the 
editorial  department.  By  Schlichter  [A.  R.  375-376]  : 
I  was  in  his  (Mr.  Young's)  office  discussing  my  work, 
and  brought  up  the  fact  that  business  was  very  poor, 
and  said,  of  course,  the  Guild  people  didn't  take  that 
into  consideration  when  negotiating  for  a  contract,  and 
he  said,  as  a  mater  of  fact,  the  negotiators  are  not  in- 
terested in  geting  a  contract,  they  wanted  to  prolong  the 
discussion  in  order  to  get  more  money  and  then  dis- 
cussed one  thing  after  another  with  regard  to  this  con- 
tract .  .  .  severance  pay  .  .  .  progressive  wage 
scale.  He  mentioned  two  people,  one  by  name,  whom 
he  said  they  would  have  to  get  rid  of.  Q.  Who  was 
that?  A.  Speer  ...  He  said  that  they  could  not 
possibly  let  him  progress  to  a  higher  pay  because  of  a 
speech  defect,  because  he  couldn't  do  the  work. 

The  Board,  it  clearly  appears,  is  erroneously  attempt- 
ing to  hold  that  in  bargaining  with  a  union  an  employer 
must  not  say  anything-  in  his  own  behalf  but  must  ac- 
cept every  demand  and  agree  with  every  statement  made 
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on  behalf  of  the  union.  The  evidence  estabHshes  that 
respondent  took  no  action  that  interfered  with  the  right 
of  its  employees  to  join  a  union  of  their  own  choosing, 
that  the  employees  exercised  that  right  and  that  the  re- 
spondent bargained  with  representatives  of  their   union. 

Johnson,  Crow,  Schhchter,  Swan,  Speer,  Reuters, 
Calkins,  Kavalosky,  Killoran  and  Lindsey  were  all  mem- 
bers of  the  Guild  participating  in  its  activities  without 
interference  or  restraint.  Nothing  said  to  them  by  any 
representative  of  respondent  did  anything  more  than  to 
cause  their  disapproval.  It  didn't  affect  their  exercise 
of  their  rights  in  the  least. 

(B)   Case  No.  9995. 

The  Board's  order  in  this  case  is  based  upon  findings 
of  fact  that  are  not  supported  by  substantial  evidence. 

The  Unfair  Labor   Practices. 

A.  Background. 

Under   the   designation   of    "Background,"    the    Board 

says  [A.  R.  90]  : 

"In  order  to  remedy  the  effects  of  respondent's  in- 
terference, restraint  and  coercion,  the  Board  ordered 
the  respondent  to  post  notices  stating  that  it  would 
cease  and  desist  from  such  conduct.  The  respondent 
has  not  complied  with  this  order.  Harlan  G.  Palmer, 
president  of  the  respondent,  stated  at  the  hearing  in 
the  instant  proceeding,  'We  have  no  intention  to  do 
so  until  the  Court  orders  us  to  do  so.'  Nor  has  the 
respondent  complied  with  the   Board's  order  in  an- 
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other  case  decided  September  1,  1938  in  which  the 
Board  concluded  that  the  respondent  had  eng-aged 
in  unfair  labor  practices  in  violation  of  Section  8 
(1)   and   (2)   of  the  Act." 

The  Board  omitted  saying  that  while  it  had  seen  ht  to 
ask  the  Court  for  an  enforcement  order  in  a  case  decided 
on  March  26,  1940,  it  still  had  not  asked  the  Court  for 
an  enforcement  order  in  a  case  decided  September  1,  1938. 
Respondent  does  not  apologize  for  the  fact  that  it  be- 
lieves the  Board  is  in  error  in  all  of  its  charges  against 
respondent. 

B.  Interference,  Restraint  and  Coercion. 

The  Board  finds  [A.  R.  91]: 

"Immediately  after  the  editorial  employees  returned  | 
to  work,  however,  they  were  deprived  of  their  by- 
lines  because,  in  the  words  of  Swisher,  the  city  edi- 
tor 'the  ill  will  created  during  the  strike  made  it 
difficult  for  readers,  particularly  advertisers,  to  see 
the  name  of  various  former  strikers  without  becom- 
ing alarmed  at  the  name,  recalling  old  feelings  from 
the  strike.'  We  find  that  the  strikers  were  deprived 
of  their  by-lines  because  of  their  participation  in 
the  strike." 

From  the  above  quotation  by  the  Board,   it  is  apparen_t^ 
that  any  deprival  of  by-lines  was  not  because  of  partici- 
pation  in  the  strike  but  because_o£_CQ^''dition's  thgt  evi^tpH 
after    the    strike.      There    is    more    to   be    noted    in    this 
connection : 


1.     The   Board's   complaint   raised   no  issue  as   to  bv- 
lines. 
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2.  The  only  testimony  as  to  by-lines  was  that  of 
Roger  Johnson  [A.  R.  418-426].  Johnson  said  that 
prior  to  the  strike  some  of  the  people  used  by-lines  on 
their  stories,  that  by-lines  were  eliminated  after  the 
strike  and  were  "not  immediately"  given  to  the  people 
who  had  been  on  strike.  There  was  not  an  iota  of  evi- 
dence that  at  the  time  of  the  hearing,  or  the  filing  of 
the  complaint,  the  Guild  or  any  employee  was  raising 
any  issue  about  a  by-line.  The  statement  of  Johnson 
"not  immediately"  means  that  by-lines  were  eliminated 
for  only  a  very  brief  period.  It  should  be  borne  in  mind 
also  that  Johnson  resigned  as  an  employee  of  respondent 
in  October,  1939.     [A.  R.  422.] 

3.  An  examination  of  the  Board's  Exhibits  17A,  17B, 
17C,  [A.  R.  606,  615-616,  and  625]  reveals  that  in 
the  three  different  contracts  with  the  Guild,  tw^o  of  them 
subsequent  to  the  Board's  decision  in  Case  No.  9994, 
the  matter  of  by-lines  w^as  covered  completely  in  the 
agreements  as  follows    [A.  R.  606]  : 

"The  publisher  agrees  that  no  employee  shall  be 
required  to  have  published  under  his  own  name  any 
material  containing  an  expression  of  opinion  not  in 
conformity  with  his  own  opinions.  Nor  shall  the 
by-line  of  any  employee  be  used  without  his  consent." 

In  other  words  the  question  of  whether  by-lines  were  to 
be  used  at  all  was  entirely  a  matter  of  discretion  for 
the  publisher  excepting  that  the  by-line  of  an  employee 
could  not  be  used  without  the  employee's  consent. 

The  conversations  between  Killoran  and  Young  to 
which  the  Board  refers  [A.  R.  92]  as  indicating  that 
the  respondent  interfered  with  union  activities  of  its  em- 
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ployccs,  plainly  indicates  the  contrary.  Young  made 
some  comments  on  union  matters  and  then  said  [A.  R. 
355-6]  :  "1  can't  talk  about  those  things  because  1  am 
not  allowed  to,"  but  Killoran  replied,  "Well,  1  can  talk 
about  them." 

The  statement  of  Mr.  Swisher  cited  by  the  Board 
[A.  R.  93 J  does  not  indicate  interference  with  union 
activities.  The  National  Labor  Relations  Act,  as  the 
Supreme  Court  has  said  in  National  Labor  Relations 
Board  v.  Virginia  Electric  &  Power  Co.  (supra)  does 
not  deprive  employees  of  the  right  to  express  their 
opinions.  Killoran  said  [A.  R.  382]  that  after  she  had 
circulated  a  resolution  in  the  composing  room  Mr.  Swisher 
told  her  he  wanted  her  to  keep  out  of  the  composing  room 
because  she  was  causing  trouble  out  there  just  as  she 
was  causing  it  down  stairs  every  time  she  had  a  chance. 
[A.  R.  Zd>^.]  When  she  put  an  item  on  the  Guild's  post- 
ing board  in  the  editorial  room  to  the  effect  that  the 
Guild  was  the  victor  in  the  Chicago  strike,  Swisher  said 
that  anybody  who  would  put  up  a  false  statement  like 
that  couldn't  be  trusted  to  do  anything.  [A.  R.  384.] 
Mr.  Swisher,  she  said,  also  told  her  that  the  Guild  was 
not  a  reputable  organization.  He  told  her  that  the  Guild 
had  lost  the  Chicago  strike.  The  merits  of  the  argu- 
ments need  not  be  gone  into.  Swisher  had  a  right  to 
his  opinions  and  Killoran  to  hers.  Killoran  kept  right 
on  with  her  activities  and  kept  her  job. 

The  Board  says  that  Herbert  Sternberg,  who  talked 
with  Killoran,  was  classified  advertising  manager.  Stern- 
berg, according  to  Killoran,  told  her  that  she  had  made 
a  monkey  out  of  herself  during  the  strike  and  that  the 
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C.  I.  O.,  the  Guild  and  the  strikers  were  terrible.  Herbert 
Sternberg  was  not  classified  advertising  manager,  was 
not  a  supervisory  employee  with  right  to  hire  and  fire, 
and  there  is  not  a  scintilla  of  evidence  to  that  effect. 
But  either  as  a  supervisory  employee  or  a  fellow  employee, 
he  had  a  right  to  express  his  opinions  about  unions  just 
as  Killoran  freely  expressed  herself. 

When  the  Board  says,  therefore  [A.  R.  93]  : 

''By  the  statements  of  Young,  Swisher  and  Stern- 
berg, and  by  its  action  in  depriving  the  strikers  of 
their  by-lines,  the  respondent  has  interfered  with, 
restrained  and  coerced  its  employees  in  the  exercise 
of  the  rights  guaranteed  in  Section  7  of  the  Act," 

the  Board  makes  an  unsupported  finding.  Killoran  was 
the  President  of  the  Citizen-News  Unit  of  the  Guild  at 
the  time  of  the  hearing  [A.  R.  37S],  the  Chairman  of 
the  Boycott  Committee  during  the  strike  [A.  R.  375], 
the  editor  and  circulator  of  12  to  14  [A.  R.  380]  dif- 
ferent bulletins  mailed  to  other  Citizen-News  employees 
for  the  purpose  of  winning  members  for  the  Guild  [A.  R. 
390],  the  advisor  of  Lugoff  and  the  drafter  of  his  peti- 
tions [A.  R.  412],  the  circulator  of  a  Guild  resolution 
among  members  of  the  mechanical  force  [A.  R.  361], 
the  advocate  of  union  membership  at  the  front  business 
counter  of  respondent  during  business  hours  [A.  R.  414], 
the  conductor  of  union  activities  whenever  she  had  free 
time  [A.  R.  378],  the  carrier  of  a  banner  declaring 
"Judge  Palmer,  Law  Violator"   [A.  R.  374],  the  poster 
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of  notices  and  published  items  on  the  Guild  bulletin  board 
in  the  editorial  rooms  [A.  R.  383-4J,  an  employee  of 
respondent,  at  the  time  of  her  testimony,  for  12  years 
[A.  R.  350J  ;  certainly  she  was  not  interfered  with, 
coerced  or  restrained  in  her  activities  and  yet  she  is  the 
Guild  member  upon  whose  testimony  as  to  her  own  ex- 
periences the  Board  relies  to  sustain  the  finding  of  coercion 
and  restraint. 

The  conclusions  drawn  by  the  Board  as  to  coercion 
and  restraint  are  also  completely  disproved  by  the  testi- 
mony in  the  case.  Palmer  testified  that  he  was  not 
opposed  to  unions,  that  he  had  issued  notices  to  that 
effect  [A.  R.  568,  571-4 J,  that  the  business  agent  of 
the  Typographical  Union  had  stated  correctly  in  a  Na- 
tional Labor  Relations  Board  case  (in  1937)  that  Palmer 
had  always  told  him  that  whatever  the  majority  of  his 
employees  wanted  they  could  have  [A.  R.  166].  The 
three  contracts  made  with  the  Guild  show  that  he  did 
bargain  with  union  representatives.  The  petition  which 
Lugoif  said  he  was  circulating  on  JNIarch  15,  1940  states 
Palmer's  readiness  to  recognize  unions  [A.  R.  227].  The 
resolution  circulated  by  Killoran  in  the  composing  room 
[A.  R.  361 1  contained  a  statement  that  the  management 
would  look  favorably  to  the  mechanical  men  joining  the 
A.  F.  of  L.  Typographical  Union.  ^lany  employees  of 
respondent  attended  Guild  negotiating  meetings  and  con- 
tinued in  respondent's  employ.     [A.  R.  324-326.] 
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Statement  of  Lugoff   Case. 

Leonard  Lugoff  was  a  salesman  of  classified  adver- 
tising employed  by  the  respondent,  The  Citizen-News 
Company,  from  1934  [A.  R.  183]  to  March  30,  1940. 
[A.  R.  235.]  He  worked  for  the  Hollywood  Daily  Citizen 
from  1926  to  1928  [A.  R.  181],  went  to  work  for  the 
Hollywood  News  in  1928  [A.  R.  242],  came  back  to 
Hollywood  Daily  Citizen  a  year  later  [A.  R.  243],  where 
he  was  discharged  before  1930  [A.  R.  243],  worked  on 
Beach  papers  for  a  short  time,  came  back  to  the  Holly- 
wood News  and  was  there  when  the  Hollywood  Citizen 
purchased  the  Hollywood  News  in  1931.  He  was  em- 
ployed by  The  Citizen-News  Company  for  about  a  year 
when  he  quit.  [A.  R.  244.]  He  was  then  employed  by 
the  Los  Angeles  Herald  for  five  or  six  months  [A.  R. 
245],  then  on  a  local  newspaper  serving  Venice  and 
Culver  City  for  about  a  year  [A.  R.  245],  then  didn't 
do  anything  until  he  obtained  employment  in  the  circula- 
tion department  of  the  respondent  in  January,  1934. 
[A.  R.  245.]  In  six  months  he  obtained  employment 
in  the  classified  department  of  the  same  institution. 

His  department  head  was  J.  R.  Tobin,  who  held  the 
title  of  classified  advertising  manager.  [A.  R.  427.] 
Above  Mr.  Tobin  in  the  organization  was  T.  H.  Young, 
who  held  the  title  of  business  manager.  Harlan  G. 
Palmer  was  general  manager  with  authority  over  both 
Tobin  and  Young.      [A.  R.   130.] 

In  May,  1938  a  strike  was  called  against  respondent 
by  the  Los  Angeles  Newspaper  Guild  to  compel  the  re- 
instatement of  five  discharged  employees.  Leonard  Lugoff 
was  a  member  of  the  Guild  at  that  time   [A.   R.  259] 
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but  refused  tu  join  the  strike  and  gave  up  his  union 
membership.  Helen  Brichoux  Kavalosky  was  the  only 
member  of  the  classified  department  to  join  the  strike. 
[A.  R.  200.]  Before  the  strike  three-fourths  of  the 
classified  department  employees  were  members.  |A.  R. 
259.]  There  were  about  twelve  employees  in  the  de- 
partment.     [A,   R.  265.] 

The  five  discharged  employees  were  Roger  Johnson, 
MeUier  W.  Scott,  Jr.,  Elizabeth  Yeaman,  Helen  Blair 
Thurlby  and  Karl  Schlichter.      [A.  R.   576-577.] 

While  the  strike  was  in  progress  the  N.  L.  R.  B.  held 
a  hearing  on  charges  filed  by  it  against  the  respondent. 
On  motion  of  the  Board's  attorney  the  charges  as  to 
Helen  Blair  Thurlby  were  dismissed.  At  the  conclusion 
of  the  hearing  the  Board's  Trial  Examiner  held  that  the 
discharges  of  the  four  were  discriminatory  and  because 
of  union  activities. 

Following  the  hearing  before  the  Board's  Examiner 
an  agreement  was  reached  for  the  settlement  of  the  strike. 
[A.  R.  565.]  A  copy  of  that  agreement  appears  in  the 
transcript  as  Exhibit  A  of  the  Answer.  [A.  R.  17  to 
21.]  The  agreement  provided  that  the  strikers,  includ- 
ing the  discharged  employees,  were  to  return  to  work 
pending  the  final  decision  in  the  N.  L.  R.  B.  case.  In 
the  event  the  discharges  were  finally  held  to  have  been 
legal  and  not  discriminatory,  the  discharged  employees 
were  to  immediately  resign  or  to  be  subject  to  discharge. 
The  contract  signed  with  the  Guild  at  the  same  time 
[Respondent's  17C,  A.  R.  618  to  626]  provided  there 
were  to  be  no  discharges  of  any  of  the  strikers  foi- 
economy  reasons  prior  to  January  1,  1939.    In  July,  1938, 
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shortly  after  the  settlement  of  the  strike,  Leonard  Lugoff 
was  discharged  by  Mr.  Tobin.  [A.  R.  272.]  lie  took  his 
complaint  to  Palmer,  general  manager,  and  was  reinstated. 
[A.  R.  580.] 

On  the  28th  day  of  March,  1940  [A.  R.  582]  the  re- 
spondent received  copy  of  the  decision  of  the  N.  L.  R.  B. 
finding  that  the  four  discharges  were  not  discriminatory 
and  dismissing  the  charge  in  relation  thereto. 

Prior  thereto  Roger  Johnson,  Meliier  W.  Scott,  Jr.  and 
Helen  Blair  Thurlby  had  resigned.  [A.  R.  576-577.] 
On  March  28,  1940,  the  date  of  the  receipt  by  respondent 
of  a  copy  of  the  Board's  order  there  remained  of  the 
original  five  in  respondent's  employ,  Elizabeth  Yeaman 
and  Karl  Schlichter.  [A.  R.  576.]  On  March  30,  1940, 
Palmer,  respondent's  general  manager,  gave  notice  to  Yea- 
man  and  Schlichter  of  their  discharge.  [A.  R.  581-582.] 
At  the  same  time  he  discharged  Leonard  Lugoff.  The 
Board  thereafter  filed  this  action  against  respondent, 
charging  that  the  discharges  of  Schlichter  and  Lugoff 
were  in  violation  of  the  National  Labor  Relations  Act. 
No  charge  was  filed  because  of  the  discharge  of  Eliza- 
beth Yeaman.  Both  the  Board's  Examiner  and  the  Board 
held  Schlichter's  discharge  to  have  been  for  good  cause 
and  not  unlawful  [A.  R.  109]  and  at  the  same  time  held 
the  discharge  of  Lugoff  to  have  been  unlawful.  [A.  R. 
105.] 
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The   Discharge   of   Leonard   Lugoff. 

To  sustain  the  Board's  conclusion  that  the  respondent 
discharged  Leonard  Lugoff  because  of  his  union  activi- 
ties, the  Board  must  impeach  the  testimony  of  the  re- 
spondent's general  manager,  Harlan  G.  Palmer,  who  did 
the  discharging,  and  who  testified  as  to  his  reasons  there- 
for. Palmer's  testimony  is  direct  and  positive.  He  knew 
his  reasons.  The  Board  supports  its  conclusion  by  un- 
substantial evidence,  by  surmises  and  guesses  and  does 
not  impeach  the  direct  evidence. 

As  a  witness  called  by  the  Board,  Palmer  testified  that 
at  the  time  Lugoff  was  discharged  in  August,  1938  [A. 
R.  141]  he  reinstated  him  following  a  conversation  with 
Lugoff  in  which  Lugoff  said  [A.  R.  142]  : 

''that  the  strikers  had  been  returned  to  their  jobs, 
that  five  people  we  had  discharged  for  economy  were 
being  reinstated  until  the  end  of  the  N.  L.  R.  B. 
case,  and  that  he,  Lugoff,  had  not  gone  on  strike  and 
he  did  not  believe  that  he  should  receive  any  less 
treatment  than  those  who  had  been  on  strike." 

Thereafter  Palmer  told  Young  [A.  R.  143]  that  there 
was  a  great  deal  of  merit  in  Lugoff's  appeal  and  that 
since  the  company  was  taking  back  other  people  pending 
decision  in  the  N.  L.  R.  B.  case  there  was  no  reason  why 
]\lr.  Lugoff  should  not  be  given  equal  consideration. 

Question  by  David  Sokol  (Board's  attorney)  [A.  R. 
145]: 

"Q.     Now,   why   did   you   take    ]\Ir.    Lugoff   back 
in   August,    1938?     A.     Because   if   we   could   take 
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back  the  others  under  force  there  was  no  reason  why 
we  shouldn't  take  Mr.  Lugofif  back  under  a  gentle- 
manly appeal, 

Q.  Now  under  the  same  reasoning  why  didn't 
you  extend  your  leniency  to  that  particular  day  in 
March,  1940  when  you  discharged  him?  A.  The 
reason  then  has   (had)   ceased  to  exist." 

When   Palmer   was  called  as   a  witness   on  behalf   of 
respondent  [A.  R.  563]  he  testified  further  [A.  R.  580] : 

"Mr.  Lugoff  told  me  that  he  had  been  discharged 
by  Mr.  Tobin  .  .  .  the  Saturday  before,  and 
that  he  wanted  to  appeal  to  me  on  the  basis  of  the 
injustice  of  the  discharge,  that  we  were  taking  back 
five  people  over  which  the  strike  had  been  waged 
whom  we  had  claimed  we  could  do  without,  whereas 
he  was  producing  something  for  the  Citizen-News 
and  he  thought  it  wholly  unfair  to  discharge  him, 
who  had  not  been  on  strike,  when  those  five  were 
being  reinstated  ..."  [A.  R.  581].  'T  talked 
the  matter  over  with  Mr.  Young,  told  him  that  I 
believed  there  was  merit  ...  in  the  basis  of  Mr. 
Lugoff' s  appeal,  that  it  was  unfair  to  him  to  lay 
him  off  at  that  time  while  five  others  were  being 
reinstated,  whom  we  had  laid  off  prior  to  him,  and 
that  we  had  agreed  that  there  would  be  no  economy 
discharges  of  members  of  the  Guild  prior  to  January 
1,  1939,  and  that  I  thought  it  fair  that  Mr.  Lugoff 
be  reinstated  .  .  .  He  was  reinstated 
on  my  orders." 

[A.  R.  581-2] : 

"Q.  When  Mr.  Schlichter  and  Mr.  Lugoff  were 
discharged  on  March  30,  1940,  how  many  days 
elapsed  between  receipt  of  word  by  you  that  the 
N.   L.   R.   B.   in   Washington  had   decided   that   the 
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five  discharges  were  nut  discriminatory  and  were 
not  unfair  labor  practices  and  the  time  of  the  dis- 
charges of  these  two  gentlemen?  A.  We  received 
the  word  in  the  early  morning  mail  Thursday. 

Q.  And  that  was  Thursday,  March  28,  1940? 
A.  Yes,  sir  ...  I  waited  two  days  before  dis- 
charging Mr.  Schlichter  and  Miss  Yeaman.  There 
was  nothing  to  w^ait  on  Mr.  Lugoff.  Mr.  Lugoff's 
decision  was  reached  on  the  basis  of  now  all  my 
obligation  to  him  certainly  had  been  wiped  out  and 
that  I  could  then  sustain  the  position  of  the  classi- 
fied manager,  expressed  earlier  when  he  was  first 
discharged  in  1938  ...  I  made  inquiry  of  Mr. 
Young  ...  to  ascertain  whether  or  not  Mr. 
Lugoff  was  doing  any  better  .  .  .  [A.  R.  583 J 
the  report  was  that  he  was  not. 

Q.  I  will  ask  you  whether  or  not  union  activity 
of  any  kind  or  nature  had  anything  to  do  with  either 
of  those  discharges  or  with  Mr.  Lugoff's  discharge? 
A.  It  did  not  ...  if  Mr.  Young  had  reported 
to  me  that  Mr.  Lugoff's  production  was  good,  he 
would  have  been  kept. 

Q.  [A.  R.  584.]  Were  the  reasons  given  in  the 
letters  of  discharge  of  these  two  employees,  Mr. 
Schlichter  and  Mr.  Lugoff,  the  reasons  given  by  the 
heads  of  the  departments  to  you?  A.  The  reasons 
given  to  the  employees  were  the  reasons  obtained 
from  the  heads  of  the  departments  as  to  why  the 
services  of  those  employees  were  unsatisfactory.  My 
reasons  were,  as  I  say,  based  upon  the  decision  that 
the  time  had  come  when  I  was  permitted  to  act." 

Following  the  discharges  of  Schlichter,  Yeaman  and 
Lugoff  there  were  conferences  with  representatives  of  the 
Los  Angeles  Newspaper  Guild  in  reference  thereto.  At 
the  conclusion  of  the  conferences,  to  wit,  on  April   16, 
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1940,  Mr.  Willis  Sargent,  attorney  and  representa- 
tive of  the  respondent  in  the  conference,  wrote  the  Guild 
in  part  as  follows    [A.  R.   587-9]  : 

"The  management  and  I  have  had  an  opportunity 
of  considering  each  of  the  matters  raised  by  the 
Guild  and  have  reached  a  conclusion  with  regard 
to  each  of  them  .  .  .  with  regard  to  Leonard 
Lugoff,  I  am  informed  by  the  management  that  he 
was  discharged  at  the  end  of  the  1938  strike;  that 
he  applied  for  reinstatement  on  the  ground  that  it 
was  unfair  for  the  management  to  discharge  him 
when  he  had  not  gone  out  on  strike  while  at  the 
same  time  it  took  back  five  strikers  whose  services 
it  did  not  need,  and  that  because  of  his  appeal  in 
this  regard  he  was  reinstated;  that  the  connection  of 
each  of  the  five  persons  with  the  paper  had  now 
been  terminated;  that  in  the  opinion  of  the  man- 
agement Mr.  Lugoff  has  not  been  doing  as  good 
a  job  as  it  believes  can,  and  should  be  done,  in  the 
territory  assigned  to  him;  that  the  management  be- 
lieves that  the  territory  justifies  earnings  sufficient 
to  cover  the  minimum  guarantee  and  that  an  agree- 
ment had  been  reached  with  Mr.  Lugoff  that  if  he 
did  not  reach  the  minimum  guarantee  he  would  be 
dismissed;  that  Mr.  Lugoff 's  earnings  did  not  cover 
the  minimum  guarantee  so  that  from  both  this  view- 
point, as  well  as  that  of  his  earlier  appeal  for  rein- 
statement, the  management  sees  no  reason  for  con- 
tinuing his  employment.  The  management  denies 
that  Mr.  Lugoff's  dismissal  was  by  reason  of  any 
Guild  activity  on  his  part,  and  the  request  for  his 
reinstatement  is  denied." 

To   sustain   any   order   against   respondent   the    Board 
must  impeach  Palmer's  testimony  by  substantial  evidence. 
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{National  Labor  Relations  Board  v.  Union  Manufactur- 
ing Co.  (C  C.  A.  5,  1941),  124  F.  (2dj  332.)  The 
Board  fails  to  meet  this  burden. 

When  called  as  a  witness  by  the  Board   [A.  R.   180J 

Lugoll  testified   [A.  R.   189J  : 

"1  came  into  Mr.  Palmer's  office  and  Mr.  Young 
and  Mr.  Palmer  were  seated  there.  I  told  Mr. 
Palmer  that  I  wanted  to  speak  to  him  about  my  dis- 
charge last  Friday  and  he  said  for  me  to  go  right 
ahead  and  tell  him  all  about  it  ...  I  told  him 
that  I  took  up  with  Mr.  Tobin  before  going  on  my 
vacation  two  weeks  previously  about  my  low  pro- 
duction, telling  him  about  the  contemplated  loan  and 
getting  Tobin' s  okay  that  it  was  all  right  to  go 
ahead.  I  told  him  that  now  that  I  had  a  $300.00 
debt  on  my  shoulders  and  no  job  that  I  knew  that 
Mr.  Palmer  himself  was  not  legally  responsible  but 
the  debt  would  nevertheless  have  to  be  paid  and  it 
would  never  have  been  incurred  if  Tobin  hadn't  told 
me  that  my  job  was  okay  .  .  .  He  thought  a 
minute  and  he  said  'Do  you  want  us  to  pay  that 
$300.00  or  do  you  want  your  job  back?'  I  said 
naturally  I  had  to  work  ...  [A.  R.  191.]  :\lr. 
Palmer  said  nothing  to  me  but  'Do  you  want  your 
job  back  or  do  you  want  us  to  take  over  the  $300.00 
loan?     .  V>    .  '^ 

There  was  no  statement  about  the  strike  settlement  aerree- 
ment  at  all. 

On   cross-examination,    Lugofif   testified    [A.    R.    273]  : 

"I  spoke  to  Mr.  Tobin  about  the  low  production 
before  I  went  on  my  vacation  ...  I  said,  'Mr. 
Tobin,  I  am  contemplating  making  a  loan.  I  have 
to  send  my  wife  back  East.     It  isn't  imperative  but 
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we  think  it  is  necessary.  I  know  my  production  is 
low  and  I  think  it  is  mainly  due  to  the  strike  condi- 
tions ...  I  need  $300.00  on  this  loan  and  if 
there  is  any  possibility  that  you  are  going  to  fire 
me  because  of  low  production  .  .  .  [A.  R.  274] 
let  me  know  and  I  won't  make  the  loan.'  Mr.  Tobin 
said,  'There  is  nothing  to  worry  about.  Go  ahead 
and  make  the  loan.' 

Q.  Did  you  make  the  loan  through  the  credit 
union  in  the  Citizen-News?  A.  No  ...  I 
made  it  through  the  Bank  of  America." 

After  Mr.  Tobin  returned  from  his  vacation,  according 
to  Lugoff  [A.  R.  275],  Tobin  said  to  him, 

"  T  am  sorry  but  I  will  have  to  let  you  go.  We 
have  taken  the  strikers  back  and  we  have  got  to  cut 
expenses.'  ...  I  recalled  what  he  told  me  two 
weeks  previously  and  that  I  had  got  a  $300.00  loan 
on  my  shoulders  with  no  chance  of  getting  a  job  and 
he  tried  to  tell  me  a  man  of  my  ability  shouldn't 
have  a  hard  time  finding  work  ...  I  said  'Well, 
you  are  beating  around  the  bush  .  .  .  You 
promised  me  that  my  job  was  secure.  I  went  out 
and  got  a  loan  and  now  I  am  stuck.  He  said,  'Well, 
the  best  thing  I  can  advise  you  is  to  go  and  see  Mr. 
Palmer.'  I  said,  '.  .  .  to  hell  with  it.  I  wouldn't 
go  over  your  head  anyway  .  .  .'  Over  the  week 
end  my  wife  had  already  been  sent  back  East,  I  had 
that  loan,  the  loan  was  spent  ...  I  got  a  little 
cool  and  started  figuring  it  was  to  my  [A.  R.  276] 
advantage  to  see  whether  I  could  get  that  loan  off 
my  shoulders.  That  was,  Mr.  Palmer,  the  main  rea- 
son I  came  to  see  you  on  account  of  that  loan.  I 
was  deeply  worried  about  that  ...  I  don't  be- 
lieve the  Guild  was  brought  up  as  far  as  Mr.  Tobin 
and  myself  were  concerned.     It  was  a  conversation 


about  the  promise  of  having  a  job  after  I  got  that 
$300.00  loan  ...  [A.  R.  279.J  1  said,  'Mr. 
Pahiier,  I  have  been  fired  by  Mr.  Tobin  last  Fri- 
day and  I  would  like  to  speak  to  you  about  that  tir- 
ing ...  At  the  time  of  the  strike  I  was  a 
member  of  the  Guild  but  gave  up  my  card  .  .  . 
[A.  R.  280. J  Now,  1  have  got  a  $300.00  loan  on  my 
shoulders  with  no  job  ...  I  know  there  is  no 
legal  reason  why  you  should  be  made  to  pay  that 
loan  but  I  am  in  a  position  where  I  don't  know  how 
I  am  going  to  pay  it  back  ...  I  merely  sug- 
gested there  was  a  moral  obligation  .  .  .'  [A.  R. 
283.]  I  was  .  .  .  mainly  interested  in  trying 
to  protect  that  $300.00. 

Q.  [A.  R.  338.]  This  loan  of  $300.00  that  you 
said  you  had  obtained,  was  that  a  loan  on  your  car? 
A.     I  think  it  was,  yes." 

Following  Lugoff' s  testimony  that  he  had  secured  this 
loan  of  $300.00  on  his  car  from  the  Bank  of  America, 
respondent  called  as  a  witness  Harry  A.  Haas  [A.  R. 
550],  an  employee  of  the  Bank  of  America,  Hollywood 
main  office,  6331  Hollywood  Boulevard,  who  brought  with 
him,  in  response  to  a  subpoena,  the  bank  records  pertain- 
ing to  loans  made  by  Leonard  Lugoff  during  the  year 
1938.  Mr.  Sokol,  the  Board  attorney,  thereupon  offered 
to  stipulate  [A.  R.  551]  "that  on  July  27,  1938  Mr. 
Leonard  Lugoff  made  a  loan  from  the  Bank  of  America 
in  the  total  sum  of  $165.00;  that  in  addition  to  that  loan 
on  that  date  there  was  outstanding  from  a  previous  loan 
the  sum  of  $32.50."  Witness  Haas  thereupon  testified 
that  the  date  of  the  previous  loan  was  June  18,  1938 
[A.  R.  552]  in  the  sum  of  $45.00.  The  $165.00  was 
loaned  with  an  automobile  as  security.    The  earlier  $45.00 
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loan  [A.  R.  553]  was  an  unsecured  loan.  The  balance 
on  the  June  $45.00  loan  was  paid  [A.  R.  554]  on  August 
19,  1938,  a  few  days  after  obtaining  the  larger  loan,  the 
final  payment  being  $25.00. 

Immediately  upon  the  conclusion  of  the  testimony  of 
Mr.  Haas,  Mr.  Sokol,  the  Board  attorney,  stated  [A.  R. 
554-5] : 

''I  think  there  has  been  an  implication  left  in  the 
record,  in  that  Mr.  Lugoff  testified  that  he  got 
$300.00  from  the  Bank  of  America,  and  I  can  put 
Mr.   Lugoff  on  on  this  phase  of  it  if  you  desire." 

Mr.  Lugoff,  recalled  by  Mr.  Sokol  [A.  R.  593]  was 
asked  by  Mr.  Sokol: 

"Q.  Can  you  explain  the  facts  that  the  records 
of  the  bank  show  that  you  only  borrowed  $165.00 
from  the  bank?  A.  Yes.  The  bank — my  wife  and 
I  talked  it  over,  and  the  bank  limited  me  in  the  first 
place  to  a  sum  around  that  amount,  and  we  borrowed 
the  amount  from  the  bank  that  we  could  straighten 
up  with  them  inside  of  a  year,  then  we  went  outside, 
from  the  family,  and  got  the  rest.  I  might  add  at 
this  time  that  it  was  a  sick  sister  in  New  York  that 
had  suddenly  developed  cancer;  and  it  was  partly  the 
family  affair     .     .     . 

Q.  [A.  R.  594.]  Did  you  tell  the  company  you 
borrowed  $300  from  the  bank?  A.  I  didn't  mean 
to  give  that  interpretation.  I  meant  I  incurred  an 
indebtedness  of  $300." 

[A.  R.  596.]     Cross-examination  of  Lugoff: 

"Q.  From  whom  did  you  borrow  the  dift'erence 
betwen  $165  and  the  $300,  Mr.  Lugoff?  A.  From 
my  brother-in-law. 
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Q.     How  much  did  you  get  from  him?    A.     $150. 

Q.  Did  you  get  that  by  check  ?  A.  I  don't  know 
I  don't  beheve  so — my  wife  got  it     .     .     . 

Q.  Your  wife  got  it  from  Harry  Gold?  A. 
That's  correct. 

Q.     Is  he  her  brother?     A.     He  is  her  brother. 

Q.  Was  the  money  deposited  in  any  bank  account? 
A.     No,  she  took  it  to  New  York  with  her. 

Q.  Was  the  money  obtained  from  the  Bank  of 
America  deposited  in  any  bank  account?     A.     No." 

Note  that  the  Board  introduced  this  testimony  at  the 
close  of  the  case.  Note  that  Lugoff  got  $45.00  prior  to  the 
time  he  claims  he  asked  Tobin  about  the  security  of  his 
job,  and  that  after  he  paid  off  $32.50  from  this  $45.00 
loan  of  June  18,  he  had  $132.50  net  and  this  is  without 
reference  to  the  amount  it  took  to  pay  off  the  balance  of 
any  previous  loan  on  his  car,  but  he  says  he  told  Palmer 
there  was  "a  moral  obligation"  to  pay  ''that  $300.00  loan." 

Regardless  of  the  efforts  of  Mr.  Lugoff  and  the  Board's 
attorney  to  remove  what  the  Board's  attorney  said  was 
an  "implication  left  in  the  record  that  Mr.  Lugoff  had 
borrowed  $300.00  from  the  Bank  of  America,"  we  con- 
tend that  the  explanation  does  not  remove  the  implication, 
because,  until  the  representative  of  the  bank  was  pro- 
duced in  court,  Mr.  Lugoff's  testimony  was  direct  and 
unequivocal  that  he  had  borrowed  $300.00  from  the  bank 
against  his  automobile  as  security.  Repeatedly  through- 
out his  testimony,  prior  to  the  appearance  of  the  bank's 
representative,  Mr.  Lugoff  referred  to  "this  loan,"  "that 
loan,"  "a  loan,"  "a  $300.00  loan,"  "the  $300.00  loan," 
"that  $300.00  loan,"  "this  $300.00  loan." 
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If  Lugoif  told  his  employer  there  was  "a  moral  obliga- 
tion" for  the  employer  to  pay  "that  $300.00  loan"  Lugoff  i 
knew  that  he  had  obtained  only  $165.00  from  the  bank, 
less  the  $32.50  due  on  the  prior  unsecured  loan,  which 
was  paid  off  immediately  following  his  obtaining  the  loan 
on  the  car,  and  less  whatever  sum  was  necessary  to  pay 
off  any  balance  of  the  previous  loan  on  the  car. 

In  his  endeavor  to  explain  that  which  the  Board's 
attorney  referred  to  as  "an  implication,"  Lugoft"  said  that 
he  did  not  borrow  any  additional  funds  but  that  his  wife 
borrowed  additional  funds  from  her  own  brother  in  order 
to  visit  her  sister  who  was  also  her  brother's  sister  who 
had  suddenly  become  sick  with  cancer  in  the  East. 

Would  any  member  of  this  Court  be  willing  to  employ 
Mr.  Lugoff  in  a  representative  capacity? 

The  Board  refers  to  a  statement  in  the  answer  of  re- 
spondent to  the  effect  that  Lugoff  was  reinstated  in  1938 
[A.  R.  96]  :  "On  the  same  ground  as  the  other  em- 
ployees who  were  reinstated  pursuant  to  the  strike  settle- 
ment agreement."  The  Board  implies  that  there  was  testi- 
mony to  this  effect  and  repeats  this  reference  many  times 
throughout  its  findings.  There  was  no  such  testimony. 
The  fact  that  the  Board  found  it  necessary  to  set  up  a 
straw  man  by  repeatedly  resorting  to  a  statement  in  the 
answer  and  to  disregard  the  evidence,  demonstrates  the 
Board's  own  opinion  that  there  was  no  substantial  evi- 
dence to  support  its  findings. 

The  Board  states  erroneously  [A.  R.  96]  that  Palmer 
testified  "in  support  of  respondent's  contention  that  Lugoff 
was  discharged  'pursuant  to  the  agreement  under  which 
he  had  been  reinstated.'  "     The  evidence  clearly  shows 
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that  Palmer  did  not  so  testify.  If  a  statement  in  the 
answer  differs  from  Pahiier's  testimony,  the  testimony 
and  not  the  pleadings  govern.  We  do  not  admit  that 
the  Board  could  make  a  case  if  it  were  legal  for  it  to 
ignore  the  evidence  and  look  at  the  answer,  but  certainly 
it  makes  no  case  when  the  evidence  is  considered.  The 
Board,  it  is  to  be  noted,  failed  in  many  respects  to  sus- 
tain its  own  pleadings  by  the  evidence.  If  the  pleadings 
were  to  govern  there  would  be  no  need  for  trials,  find- 
ings and  appeals  to  this  Court. 

The  Board  in  its  findings  [A.  R.  94]  refers  to  the 
so-called  union  activities  of  Lugoff,  which  it  concludes 
were  the  cause  of  Lugoff's  dismissal.  The  Board  ignores 
the  fact  that  there  was  no  testimony  whatsoever  to  the 
effect  that  knowledge  of  Lugoff's  alleged  activities  ever 
reached  Palmer.  Tobin  admitted  only  that  he  heard  re- 
ports of  the  circulation  of  one  petition  in  1939. 

''Q.  [A.  R.  510.]  (By  Board's  attorney.)  When 
did  you  first  learn  of  any  attempt  to  organize  the 
classified  employees?  A.  (Tobin)  I  don't  believe 
I  ever  did  have  any  definite  information  that  they 
were  trying  to  organize  the  department. 

Q.  What  about  this  petition  that  Lugofif  was  cir- 
culating? .  .  .  [A.  R.  511.]  What  kind  of  a 
petition  was  it?  A.  I  don't  know — I  never  saw 
the  petition;  never  even  made  any  inquiry  about  it. 

Q.  Wlien  did  you  hear  about  the  petition?  A. 
I  don't  recall. 

Q.  Wasn't  it  just  prior  to  Mr.  Lugoflf's  discharge 
just  a  week  or  two?  A.  I  am  quite  sure  it  wasn't 
.  .  .  It  seems  to  me  it  was  sometime  before  that 
.  .  .  several  months  [A.  R.  512]  nearer  the  middle 
of  1939  than  it  would  the  early  part  of  1940. 
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The  Board  ignores  Palmer's  positive  testimony  that 
he  had  no  knowledge  of  I.ugoff's  union  activities  [A.  R. 
579]  that  the  discharges  were  made  on  his  sole  responsi- 
bility [A.  R.  583]  and  that  union  activities  had  nothing 
[A.  R.  583]  to  do  with  his  decision  to  terminate  Lugoff's 
employment. 

The  Board  says  [A.  R.  94-95]  :  'Tn  May  he  (Lugoff) 
openly  circulated  a  petition  authorizing  the  Guild  to  rep- 
resent this  group  (classified  advertising  section)  of  em- 
ployees." 

That  word  "openly"  was  used  by  the  Board  as  part 
of  the  foundation  for  its  conclusions  of  law  and  its  order. 
An  examination  of  the  evidence  reveals  this  finding  was 
wholly  unsupported.  Lugoff,  on  his  direct  examination, 
as  a  witness  called  by  the  Board,  testified  [A.  R.  195] 
that  in  May,  1939  he  went  around  with  a  petition  .  .  . 
[A.  R.  196]  telling  different  members  in  classified  that 
they  could  get  the  Guild  to  bargain  for  them  without 
becoming  members  of  the  Guild  providing  they  got  a 
majority  in  classified  to  sign  a  petition.  Three  people, 
besides  himself,  signed  the  petition,  making  a  total  of 
four  names  on  it.  He  needed  a  total  of  seven  names  to 
have  a  majority. 

He  testified  that  he  circulated  the  petition  right  in  the 
plant,  that  Tobin  was  around  in  the  department  most 
of  the  time,  that  [A.  R.  197]  "Tobin  came  in  during  the 
noon  hour  while  I  was  speaking,  talking  privately  to  one 
or  two  of  the  employees  of  the  classified."  In  testifying 
in  reference  to  the  circulation  of  a  third  petition  [A.  R. 
228]  Lugoff'  said:  "The  other  petitions  were  circulated 
.     .    .    to  just  a  few."     "Other  petitions"  would  include, 
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therefore,  the  iirst  petition  of  May,  1939  which  the  Board 
found  Lu^off  ''openly"  circulated. 

On  cross-examination  Lugofif  testified  [A.  R.  250 J  : 
"That  from  1934  he  was  continually  harassing  Mr. 
Tobin  in  reference  to  compensation  and  working  condi- 
tions." 

In  reference  to  the  first  petition  Lugoff  testified  on 
cross-examination  [A.  R.  265]  that  he  approached  six 
out  of  a  total  of  12  in  his  department.  The  Tlrial 
Examiner  [A.  R.  266]  informed  the  Board's  attorney 
that  the  attorney  had  brought  out  on  direct  examination 
that  Lugo  IT  passed  the  petition  "during  working  hours 
within  knowledge  of  the  respondent."  Whereupon  Lugoff 
stated, 

'T  would  like  to  make  an  objection  to  that  state- 
ment 'working  hours.'  I  did  pass  a  petition  around 
during  the  day  but  it  was  during  the  noon  hour  when 
we  were  supposedly  at  lunch  .  .  .  [A.  R.  267] 
there  were  other  times  after  hours,  after  five  o'clock, 
that  I  walked  up  the  street  with  them  and  talked 
about  it  to  them  too." 

Three  of  the  six  ])eople  signed  and  three  did  not. 

"Mr.  Tobin,  during  the  lunch  hour  came  in  the  of^ce, 
sat  down  and  went  out  .  .  .  [A.  R.  268]  when 
I  started  circulating  the  petition,  Mr.  Tobin  was  not 
in  but  during  the  circulation  he  came  in.  I  never 
circulated  it  at  the  time  he  was  there  .  .  .  [A.  R. 
269.]  Now,  this  first  petition  (the  one  of  May, 
1939)  I  doubt  whether  Mr.  Tobin  was  in  the  office 
when  I  was  circulating  it  .  .  .  the  first  petition 
and  that  contract  I  made  out  following  was  given 
to  people  and  was  given  to  them  in  such  a  way,  for 
instance,  that — you  see  the  people  that  I  contacted 
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on  this  first  petitiun  and  the  contract  were  more 
afraid  of  their  jobs  than  I  was.  There  seemed  to 
be  a  fear  in  the  department  that  if  the  management 
caught  them  doing  anything  hke  that  that  they  would 
lose  their  job  and  on  this  first  petition  and  the  fol- 
lowing contract,  the  petition  was  left  in  their  hands 
and  I  walked  away.  There  was  nobody  around. 
The  signatures  werent  obtained  at  the  office.  They 
were  obtained  at  lunchtime  while  we  were  eating 
lunch." 

The  Board  says:  "From  the  testimony  of  Tobin,  who 
had  admitted  hearing  'rumors'  of  Lugoif's  petition  we  are 
convinced  and  find,  as  did  the  Trial  Examiner,  that  by 
May,  1939,  the  respondent  was  aware  of  Lugoff' s  union 
activity."  From  the  quotations  hereinabove  made,  it  is 
apparent  that  the  Board's  conviction  is  contradicted  by 
the  evidence. 

The  Board  finds  that  in  August,  1939  [A.  R.  95]  : 
"Lugoff  engaged  in  an  argument  with  another  em- 
ployee whom  he  accused  of  spreading  rumor  that  the 
'management  was  going  to  close  down  the  plant  if 
the  Guild  in  its  negotiations  for  a  new  contract  didn't 
act  reasonable.'  During  this  argument  George 
Palmer,  son  of  one  of  the  respondent's  owners, 
interposed  and  declared,  according  to  Lugoff's  testi- 
mony, that  he  'knew  that  (the  rumor)  was  a  fact 
and  he  was  willing  to  gamble  on  it.'  We  credit 
Lugoff's  testimony,  as  did  the  Trial  Examiner." 

The  Board  implies  that  such  evidence,  if  true,  would  be 
substantial,  and  yet  the  fact  remains  that  respondent 
completed  the  contract  with  the  Guild  [Exhibit  17-B,  A. 
R.  609-617]  and  that  during  the  negotiations  [A.  R. 
315]   no  such  threats  w^ere  made  by  the  management  or 
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its  negotiator  and  in  fact  that  the  negotiator  stated  that 
he  had  no  knowledge  of  any  threats  being  made.  Pahner 
testified  [A.  R,  575 J  that  he  made  no  statement  to  the 
effect  that  the  paper  would  close  down  unless  the  Guild 
was  more  reasonable  in  its  demands. 

The  Board  attaches  weight  to  the  fact  that  Lugoff's 
reinstatement  was  accompanied  by  a  note,  dated  August 
22,  1938,  signed  by  T.  H.  Young,  business  manager, 
as  follows  [A.  R.  98J  :  "You  will  be  retained  in  your 
present  position  with  final  decision  on  January  1,  1939. 
The  intervening  period  will  be  probationary."  The  Board 
says,  and  uses  as  an  argument,  "The  respondent  made  no 
effort  to  explain  w4iy  terms  of  reinstatement  opposed  to 
those  upon  which  it  [A.  R.  99]  asserts  Lugoff  was  rein- 
stated should  be  set  forth  in  the  letter." 

The  testimony  of  Palmer  as  to  reinstatement  and 
Lugoff's  testimony  about  a  $300.00  loan,  went  to  the 
"why"  of  reinstatement — not  the  terms.  The  Board  is 
again  ignoring  the  evidence  and  looking  at  the  pleadings. 

The  Board  concludes  [A.  R.  99]  : 

"we  find  that  Lugoff's  reinstatement  in  1938  was 
not  conditioned  on,  or  connected  with,  the  reinstate- 
ment of  the  other  employees  or  the  Board's  decision 
in  the  earlier  case,  but  instead  was  conditioned  solely 
upon  his  satisfactory  work  during  the  probationary 
period  established  by  the  letter  of  August  22,  1938. 
The  respondent's  claim  that  Lugoff  was  discharged 
'pursuant  to  the  agreement  under  which  he  was  re- 
instated' must  be  rejected."  . 

The  testimony  oft'ered  by  respondent  was/vthat  Lugoff 
was  discharged,  "pursuant  to  the  agreement,"  etc.     The 
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Board  is  again  ignoring  the  evidence  and  looking  at  the 
pleadings.  The  Board  again  sets  up  its  straw  man  to 
have  something  to  knock  down.  Respondent  bases  its 
claim  upon  the  evidence  presented  to  the  Board's  Ex- 
aminer as  heretofore  set  out.  Since  the  Board  looks  to 
the  pleadings  instead  of  to  the  evidence,  it  admits  that 
the  evidence  does  not  support  its  conclusions.  The  Board 
also  refers  to  the  "conditions"  of  reinstatement,  again 
ignoring  Palmer's  and  Lugoff's  testimony  as  to  the  "why" 
of  reinstatement. 

The  Board  says  [A.  R.  99]  : 

"The  respondent's  claim  that  Lugoff's  services  were 
unsatisfactory,  like  its  alternative  assertion  that 
Lugoff  was  discharged  'pursuant  to  the  agreement 
under  which  he  was  reinstated'  is  not  supported  by 
the  record." 

Note  here  again  in  the  reference  to  "alternative  asser- 
tion" the  insistence  of  the  Board  to  set  up  the  straw 
man  and  make  a  case  out  of  a  pleading  when  the  evi- 
dence gives  it  no  ground  to  stand  on. 

But  let  us  consider  the  statement  that  "Respondent's 
claim  that  Lugoff's  services  were  unsatisfactory"  is  not 
supported  by  the  record.  The  Board  [A.  R.  101]  notes 
that  Lugoff  was  not  discharged  nor  notified  that  he  was 
still  on  probation  after  January  1,  1939.  The  Board 
ignores  the  fact  that  Lugoff  averaged  in  earnings  $25.05 
a  week  for  the  last  13  weeks  prior  to  January  1,  1939, 
and  that  he  averaged  $19.72  a  week  the  last  13  weeks 
before  he  was  discharged  in  March  30,  1940.  [A.  R. 
175-177.]  If  the  Board  does  not  recognize  the  province 
of  management  then  its  order  to  respondent  to  reinstate 
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Lugoff  amounts  to  an  order  to  employ  him  for  life  re- 
gardless of  what  he  might  produce. 

The  Board  further  ignores  the  fact  that  a  failure  to 
discharge  Lugoff  until  March  30,  1940,  when  the  JL)oard"s 
decision  was  reached  in  the  earlier  case,  supports  i^almer's 
testimony  as  to  his  reasons  for  reinstating  Lugoff  after 
the  first  discharge. 

The  Board  says  [A.  R.  100]  : 

"In  the  normal  course  of  business  it  was  the  duty 
of  Tobin  and  Young  to  recommend  discharges  to 
Palmer  and  after  obtaining  his  approval,  make  dis- 
charges, such  practice  was  not  followed  with  respect 
to  Lugoff." 

In  making  that  statement  and  drawing  an  erroneous  con- 
clusion therefrom  the  Board  ignores  the  fact  that  at  the 
same  time  that  Palmer  discharged  Lugoff,  he  discharged 
Schlichter  and  Yeaman;  ignores  the  fact  that  the  Board 
found  the  discharge  of  Schlichter  to  have  been  lawful; 
and  ignores  the  fact  that  the  Board  did  not  even  file 
charges  against  respondent  for  the  discharge  of  Yeaman. 

Called  as  a  witness  for  the  Board,  Palmer  explained 
why  he  did  the  discharging   [A.  R.   159]  : 

"Q.  What  I  am  trying  to  ascertain  is  whether 
in  the  discharge  of  Mr.  Schhchter  and  ^Ir.  Luo-off 
yours  was  a  secondary  interest?  ...  A.  Well, 
no.     Mine  was  the  ])rimary  interest. 

Q.  Why?  A.  Well,  because  I  had  been  the  one 
w4io  had  been  the  leader  or  at  least  carrying  the 
brunt  of  the  N.  L.  R.  B.  activities  as  I  related,  and 
I  was  the  logical  one  to  give  the  decision    .     .     ." 


It  was  logical  that  Palmer  would  make  all  three  dis- 
charges and  not  ask  Tobin  to  make  one,  Young  to  make 
one  and  Swisher  to  make  one.  Palmer  testified  [A.  R. 
583]  that  he  asked  Young  to  inform  him  whether  or 
not  Lugofif  was  doing  any  better,  and  that  on  being  in- 
formed that  he  was  not,  Palmer  terminated  Lugoff's 
services  at  the  same  time  that  he  terminated  the  others. 
Palmer,  it  must  be  kept  in  mind,  reinstated  Lugoff  after 
Tobin  had  discharged  him.  It  was  therefore  more  logical 
that  Palmer  should  order  the  subsequent  firing  of  Lugofif 
than  that  Tobin  should  do  it.  There  was  no  going  over 
anyone's  head  in  that  second  discharge.  It  was  logical 
that  Palmer  do  the  discharging  of  Yeaman  and  Schlichter 
because  their  cases  were  involved  in  a  N.  L.  R.  B.  matter 
and  the  responsibility  rightly  should  have  been  taken  by 
Palmer. 

The  Board  states  as  a  finding  of  fact  [A.  R.  101]  :  ''Nor 
was  Palmer  able  to  cite  a  single  complaint  he  had  received 
concerning  Lugoff's  work  during  the  period  of  his  rein- 
statement." Let's  examine  Palmer's  testimony  when 
called  as  a  witness  by  the  Board.  [A.  R.  152]  :  He  did 
not  consider  it  important  to  find  out  how  much  money  he 
was  making  on  Mr.  Lugoff's  services, 

"as  long  as  I  believed  that  someone  else  could  do 
better  than  Lugofif  ...  I  thought  most  anybody 
could  .  .  .  who  would  work  hard.  Mr.  Lugofit' 
in  my  opinion  is  lazy  and  I  thought  that  most  any- 
body who  was  enterprising  could  produce  more  than 
he  .  .  .  [A.  R.  153.]  I  have  seen  him  sleeping 
in  his  car  parked  along  the  street  there  in  the  after- 
noon ...  As  a  matter  of  fact  I  think  Mr. 
Lugoff  before  his  discharge  was  regularly  loafing  in 
the  afternoon    .     .     . 
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Q.  [A.  R.  155. j  Had  you  ever  complained  about 
Mr.  Lugoff?  ...  A.  No,  1  didn't  have  to. 
Others  would  complain  to  me. 

Q.  Who  complained  to  you?  A.  Mr.  Tobin, 
Mr.  Young." 

Tobin  testified  that  he  frequently  saw  Lugoff  playing 
marble  games  in  a  barber  shop  during  business  hours. 
[A.  R.  526-527;  540.]  Palmer  asked  for  a  statement 
from  Young  as  to  whether  Lugoff's  work  was  satisfac- 
tory and  received  the  answer  that  it  was  not.  [A.  R. 
583.] 

The  Board  says  [A.  R.  101]: 

"the  production  records,  which  admittedly  were  pre- 
pared after  Lugoff's  [A.  R.  102]  discharge,  are  not 
conclusive.  More  significant,  in  our  judgment,  is  the 
fact  that  although  Tobin  and  Young  were  fully  aware 
of  the  nature  of  Lugoff's  work  for  a  period  of  19 
months  they  did  not  see  fit  to  recommend  his  dis- 
charge." 

Let  us  consider  the  Board's  statement  that  the  figures 
of  Mr.  Lugoff's  production  are  not  conclusive.  The 
Board  means  to  say  that  in  its  judgment  Lugoff  was 
producing  for  his  employer  all  that  he  should  have  pro- 
duced. The  Board  has  neither  knowledge,  experience,  nor 
competency  to  substitute  its  judgment  for  the  judgment 
of  the  management.  In  giving  weight  to  the  fact  that 
the  production  records  were  prepared  after  Lugoff"s  dis- 
charge, the  Board  completely  ignores  the  fact  that  the 
Board's  Exhibits  6A-6B  and  6C  [A.  R.  174-176]  were 
records  asked  for  by  the  Board's  attorney  [A.  R.  203: 
349]  and  that  those  records  were  compiled  from  records 
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kept  currently  by  the  respondent.     The  Board  overlooks 
the  fact  that  Lugoff  testified  [A.  R.  211]  that  his  "line- 
age had  increased  steadily  from  December  on  until  March, 
1940."     Following  his  testimony  and  to  show  its  falsity 
and   to    impeach   the   witness,    Tobin    testified    from   the 
records  for  which  the  Board  had  asked  [A.  R.  457-458], 
that  whereas  Lugoif's  average  weekly  earnings  between 
January  1,  1940  and  March  28,  1940  were  only  $19.72, 
he  averaged  $21.41  between  July  1,  1939  and  December 
28,  1939,  and  that  as  to  lineage  Lugoff  produced  during 
that  period  when  he  said  he  was  steadily  increasing,  to 
wit:    January  1,  1940  to  March  28,  1940,  a  weekly  aver- 
age of  567  lines  against  a  weekly  average  of  646  lines 
for  the  period  July  1,  1939  to  December  28,  1939.     The 
Board  cannot  deny  these  figures  but  states  that  they  are 
inconclusive.      They    are    certainly    conclusive    (1)    that 
Lugoff's  production  was  not  steadily  increasing  as  he  tes- 
tified,  and    (2)    that   Young   correctly   informed   Palmer 
that  Lugoff  was  not  doing  better.     We  again  call  atten- 
tion to  the  fact  that  the  records  [A.  R.  175-177]  reveal 
that  the   last    13   weeks   before   January    1,    1939,   when 
Lugoff   was  on  trial,   Lugoff's   average   weekly  earnings 
were  $25.05,  while  the   13  weeks  prior  to  his  discharge 
his  weekly  earnings  averaged  $19.72.     The  Board's  Ex- 
hibits 6A-6C   [A.  R.   174-176]   also  reveal  that  prior  to 
Lugoff's  receipt  of  a  $24.00  a  week  guarantee  in  July, 
1939,  Lugoff  produced  more  business  and  thereby  earned 
more  money  that  he  did  after  the  receipt  of  the  guaran- 
tee.    Those  exhibits  reveal  that  during  the  first  13  weeks 
of  1939,  before  the  receipt  of  the  guarantee  of  $24.00  a 
week,   Lugoff's   average   earnings  were  $22.68.      During 
the  corresponding   13  weeks  of    1940,   Lugoff's  average 
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earnings  were  $19.72.  These  records  afford  substantial, 
concrete  and  uncontradicted  evidence  that  Lugoff  should 
have  been  discharged.  Naturally,  until  Palmer  asked  for 
their  recommendation,  neither  Tobin  nor  Young  would 
recommend  Lugoff's  discharge  to  Palmer  in  the  face  of 
the  fact  that  Palmer  had  taken  the  responsibility  for  re- 
instatement after  Tobin  had  discharged  him. 

The  Board  attaches  weight  to  the  fact  that  Lugoff, 
among  four  sales  persons,  was  second  high  producer. 
The  Board  ignores  the  testimony  of  the  classified  adver- 
tising manager  that  Lugoff  had  the  best  territory  [A.  R. 
481]: 

"there  was  much  more  potential  advertising  in  that 
territory  .  .  .  that  fact  was  borne  out  each  week 
[A.  R.  482]  by  the  number  of  leads  he  would  get 
from  the  other  papers  in  his  territory     .     .     ." 

The  Board  attempts  to  explain  the  evidence  that  Lugoff 
on  a  comparative  basis  was  making  a  poorer  showing 
than  the  three  other  outside  sales  persons  by  saying 
that  Lugoff  lost  three  accounts.  Lugoff  admited  [A.  R. 
598]  that  selling  classified  advertising  constantly  involved 
"driving  for  new  business"  to  get  new  accounts  to  offset 
lost  accounts. 

The  analysis  on  the  comparative  basis  was  made  by 
Harry  R.  Ringwald  [A.  R.  470],  auditor  for  respondent, 
who  testified  that  the  total  classified  lineage  of  the  paper 
for  1939  was  16.1  per  cent  less  than  that  of  1937  and 
that  of  this  total  lineage,  Reid's  loss  was  only  6.9  per 
cent,  Allen's  loss  was  30  per  cent,  McKellar's  loss  was 
10.2  per  cent  and  Lugoff's  loss  was  35.7  per  cent. 
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The  Board  holds  [A.  R.  102]  that  more  significant 
than  the  production  records  of  Mr.  Lugofif  "is  the  fact 
that  although  Tobin  and  Young  were  fully  aware  of  the 
nature  of  Lugoff's  work  for  a  period  of  19  months,  they 
did  not  see  tit  to  recommend  his  discharge."  The  strike 
settlement  agreement  was  signed  on  July  30,  1938.  [A. 
R.  17-21.]  Lugoff  was  discharged  and  reinstated  about 
August  9,  1938.  Palmer  had  over-ridden  Tobin's  previ- 
ous discharge  and  taken  the  responsibility  for  Lugoff's 
case.  The  fact  that  either  Tobin  or  Young  recommended 
Lugoff's  discharge  until  questioned  by  Palmer  is  evidence 
that  they  understood  the  reasons  for  Lugoff's  reinstate- 
ment, that  they  understood  the  matter  was  awaiting  the 
outcome  of  the  N.  L.  R.  B.  case.  The  fact  that  they 
did  not  ask  for  Lugoff's  discharge  when  the  records 
clearly  showed  he  was  entitled  to  discharge  supports 
Palmer's  explanation  of  why  he  reinstated  Lugoff. 

The  Board  [A.  R.  102],  in  its  further  attempts  to 
substitute  its  judgment  for  the  management's  judgment 
makes  light  of  the  fact  that  Sellers,  an  inexperienced 
office  boy,  stepped  into  Lugoff's  job  and  immediately  did 
a  better  job  than  Lugoff  had  been  doing.  But  this  can- 
not be  disregarded  in  judging  Lugoff's  fitness  for  em- 
ployment. The  progress  that  has  since  been  made  by 
Sellers  as  contrasted  to  the  lack  of  progress  by  Lugoff, 
sustains  the  management's  judgment  and  proves  the  in- 
competency of  the  Board  as  a  manager. 

The  Board  [A.  R.  103]  attaches  weight,  in  support 
of  its  conclusions,  to  the  fact  that  Sellers  received  the 
same  minimum  guarantee  that  Lugoff  received.  Since 
a  minimum  guarantee  of  $24.00  had  been  set  up  for  the 
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department,  there  was  nothing  to  do  when  it  was  de- 
cided to  keep  him  in  the  j(jb  but  to  pay  Sellers  the  same 
minimum  that  had  been  ])ai{l  to  Lugoff  and  certainly  it 
could  be  paid  to  Sellers  more  cheerfully  than  it  could 
be  paid  to  Lugoff  because  Sellers  produced  more  business 
than  Lugoff  did  for  respondent. 

The  Board  hnds  [A.  R.  103 J  that  "Respondent  also 
asserts  that  Lugoff  was  discharged  because  his  commis- 
sions failed  to  cover  his  guaranteed  weekly  minimum 
salary."  The  Board  again  ignores  Palmer's  testimony 
and  misinterprets  respondent's  Exhibit  16.  [A.  R,  589.] 
When  the  Guild  representatives  asked  for  the  reinstate- 
ment of  Mr.  Lugoff  after  his  final  discharge  in  1940 
the  respondent's  attorney  advised  the  Guild  [Respondent's 
Exhibit  16,  A.  R.  589]  that  one  of  the  reasons  why 
the  management  would  not  reinstate  Lugoff  was  because: 
"the  management  beheves  that  the  territory  justifies  earn- 
ings sufficient  to  cover  the  minimum  guarantee." 

The  Board  [A.  R.  103]  comments  on  the  testimony 
as  to  Lugoff's  sleeping  on  the  job,  failure  to  call  on  pros- 
pective clients  when  requested  to,  and  playing  marble 
games  during  working  hours.     The  Board  says : 

"The  events  in  question  occurred  sometime  before 
Lugoff's  discharge  and  were  either  known  to  Tobin 
and  Young  at  the  time  they  considered  his  record 
and  decided  it  did  not  merit  discharge,  or  were  not 
known  until  after  Lugoff''s  discharge  in  ^^larch, 
1940." 

We  call  attention  to  the  absence  of  testimony  that  Tobin 
and  Young  ever  decided  Lugoff"s  record  "did  not  merit 
discharge."    We  call  attention  to  Palmer's  testimonv  that 
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when  he  asked  Young  if  Lugoff  was  doing  any  better 
Young  informed  him  that  he  was  not.  If  Palmer  had 
not  taken  responsibility  for  Lugoff,  Lugoff  would  not 
have  been  working  at  the  time. 

The  Board  says  [A.  R.  104]  :  that  Palmer's  explana- 
tion for  his  discharge  of  Lugoff  "would  be  applicable 
had  Lugoff  been  reinstated  on  the  same  terms  as  employees 
reinstated  under  the  strike  settlement  agreement."  We 
have  previously  called  attention  to  the  Board's  disregard 
of  the  evidence  and  its  attempt  to  build  a  case  on  a  state- 
ment in  the  answer.  If  the  Board  had  not  ignored 
the  testimony  of  Palmer,  the  Board  would  have  said  that 
"Palmer's  explanation  of  why  he  made  the  discharges 
was  entirely  consistent  with  Palmer's  testimony  as  to  why 
he  reinstated  Mr.  Lugoff  in  1938." 
The  Board  says   [A.  R.  104] : 

"Lugoff  was  most  active  in  organizing  the  re- 
spondent's unorganized  employees  and  at  the  very 
time  of  his  discharge  was  engaged  in  circulating  a 
petition  to  that  end." 

We  have  previously  commented  upon  the  first  petition 
which  Lugoff  said  he  circulated  in  1938  to  6  of  12  em-- 
ployees  in  the  Citizen-News  and  on  which  he  obtained 
three  signatures.  Let  us  call  attention  further  to  the 
testimony  of  Lugoff  [A.  R.  259]  that  prior  to  the  strike 
in  1938  three  out  of  four  of  the  classified  employees 
were  members  of  the  Guild.  And  if  respondent  was  not 
disturbed  by  that  condition,  certainly  it  was  not  dis- 
turbed, if  it  knew,  that  Lugoff  had  obtained  three  signa- 
tures including  that  of  Helen  Brichoux  Kavalosky  [A. 
R.  260],  who  was  an  active  Guild  member.  Brichoux 
was  still  employed  by  respondent  at  the  time  of  the 
hearing.      [A.   R.  260.] 
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Lugoff' s  circulating  of  a  scc(jnd  petition  some  months 
after  the  hrst  in  which  he  called  attention  to  a  Guild 
contract  with  the  Los  Angeles  Herald  Express  produced 
no  different  results,  according  to  his  testimony.  [A.  R. 
308.  J  He  circulated  it  among  6  persons  and  got  3 
signatures. 

About   March   15,    1940,  according  to  Lugoff    [A.   R. 
329],  he  showed  a  third  petition   (Board's  Exhibit   19). 
He   obtained   no   signatures    in   the   two   weeks   prior   to 
his  discharge.      [A.   R.   330.]      This  petition  he  said  he 
showed  to  Whitebrook,  Davis,  Brichoux,  Bovee  and  Allen. 
[A.  R.  228.]     Florence  Davis,  head  of  the  'phone  room, 
said  a  petition   like   that  would  go  over  good.      [A.   R. 
229-30.]     The  petition  reads  as  follows.      [A.  R.  227]: 
"We,  the  undersigned,  consisting  of  a  constituted 
majority   of   workers   of   the    Classified   Department 
of   the   Hollywood    Citizen    News,   believing,    as   the 
management  has  stated   from  time  to  time,  that  all 
workers  of  all  departments  in  the  Citizen  News  are 
entitled   to    the    Rights    and    Privileges    obtained    by 
the    Editorial    department    in    its    contract    with    the 
management,  and,  taking  the  management  at  its  word 
when  it  further  states  that  they  the  Citizen  News, 
although  believing  that  all  the  workers  of  all  depart- 
ments  are   entitled   to   these   Rights   and   Privileges, 
will   not   bind   themselves   in   any   way   to   recognize 
such  Rights  and  Privileges  until  the  time  that  such 
departments    do    obtain    a    majority    of    workers    in 
their  respective  departments  and  do  then  petition  a 
bargaining   agent    under   the   National   Labor    Rela- 
tions Act. 

"Therefore  we  do  hereby  petition  the  Los  Angeles 
Newspaper  Guild  to  act  as  the  bargaining  agent  of 
the  Classified  Department  of  the  Citizen  News  and 
do  authorize  them  to  obtain  written  commitment  of 
such  Rights  and  Privileges  in  a  separate  contract. 

"Signed: " 


—56— 

The  contents  of  that  petition  reveal  that  if  the  man- 
agement had  known  about  its  circulation  and  contents, 
the  management  certainly  would  not  have  been  disturbed. 
The  contents  of  the  petition  not  only  reveal  that  its  cir- 
culation could  not  have  been  the  cause  of  Lugoff's  dis- 
missal but  they  also  reveal  the  falsity  of  the  Board's 
ruling  that  the  respondent  was  interfering,  restraining 
and  coercing  its  employees  in  the  exercise  of  their  rights 
under  the  National  Labor  Relations  Act.  That  petition 
establishes  that  the  respondent  had  made  it  clear  to  its 
employees  that  they  were  entitled  to  all  the  privileges 
of  the  National  Labor  Relations  Act. 

Further,  it  should  be  noted  that  Patricia  Killoran, 
head  of  the  Citizen-News  Unit  of  the  Los  Angeles  News- 
paper Guild  [A.  R.  378],  prepared  the  petitions  for  Mr. 
Lugoff,  that  [A.  R.  380;  390]  she  was  active  in  many 
ways  in  promoting  membership  in  the  Guild,  that  what- 
ever Mr.  Lugoff  did  he  did  at  her  instance  and  direction, 
and  that  Miss  Killoran  was  still  in  the  employ  of  the 
respondent  at  the  time  of  the  hearing  on  this  matter  and 
had  been  so  employed  for  12  years  [A.  R.  350],  that 
she  had  been  through  the  strike  [A.  R.  375],  that  she 
had  directed  a  campaign  to  induce  advertisers  to  with- 
draw advertising  from  the  newspaper,  that  [A.  R.  374] 
she  had  worn  a  placard  while  parading  in  front  of  Holly- 
wood business  houses  which  read:  "J^^^ge  Palmer  Law 
Violator,"  that  [A.  R.  388]  slie  had  plainly  and  emphatic- 
ally told  Mr.  Young  that  [A.  R.  356]  she  could  talk 
about  unions  to  any  extent  she  pleased,  when  Mr.  Young 
told  her  that  he  could  not  talk  about  such  matters.  Helen 
Brichoux  Kavalosky,  a  fellow  employee  of  Lugoff's  in 
the  classified  department   [A.  R.  260],  a  member  of  the 
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Guild  before  the  strike,  a  participant  in  the  strike,  joined 
with  Liigoff  in  signing  his  petitions.  She  has  not  been 
discharged. 

The  testimony  of  Lugoff  indicates  clearly  that  his 
union  activities  did  not  in  the  least  disturb  the  man- 
agement. His  laziness  [A.  R.  499J,  his  failure  to  make 
calls  [A.  R.  507]  and  his  lack  of  diligence  and  produc- 
tion did  disturb  the  management. 

When  Lugoff  was  discharged  in  1940  he  was  paid 
severance  pay  [A.  R.  333]  according  to  the  schedules 
set  forth  in  the  Guild  contracts  covering  the  editorial 
employees.  [Respondent's  Exhibits  17-A,  17-B,  17-C, 
A.  R.  603;  612;  622.]  The  amount  was  approximately 
$200.00  [A.  R.  281.]  No  offer  to  return  the  same  has 
been  made.     [A.  R.  282.] 

Acceptance  of  that  money  by  Lugoff  was  acceptance 
of  his  discharge.  The  two  were  tied  together.  If  he  did 
not  intend  to  accept  his  discharge  he  had  no  right  to 
accept  the  money  paid  in  consideration  of  the  discharge. 
He  did  not  later  discover  anything  that  vitiated  his  con- 
tract of  acceptance  when  he  accepted  the  severance  money. 
But  if  he  had  discovered  anything  the  obligation  rested 
upon  him  to  tender  the  return  of  the  $200.00  before  seek- 
ing to  set  aside  the  discharge. 

The  National  Labor  Relations  Act  does  not  set  aside 
the  law  of  contracts.  Whatever  rights  the  Act  guar- 
anteed to  Lugoff  did  not  include  the  right  to  have  his 
cake  and  eat  it  too.  He  cannot  contend  that  his  dis- 
charge was  unlawful  and  at  the  same  time  accept  the 
compensation  that  is  incidental  to  a  lawful  discharge. 
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POINT  III. 

The  Board's  Orders  Are  Not  Valid  or  Proper  Under 
the  Act. 

Since  respondent  is  neither  engaged  in  inter-state  com- 
merce, in  that  its  operations  do  not  have  or  tend  to  have 
a  close,  intimate,  or  substantial  relation  to  trade,  traffic 
or  commerce  among  the  several  states  and  do  not  con- 
stitute or  tend  to  constitute  a  burden,  hindrance,  obstruc- 
tion or  interference  upon  or  with  such  commerce,  or  the 
free  flow  thereof,  nor  does  a  labor  dispute  in  respondent's 
plant  or  operations  constitute  or  tend  to  constitute  such 
a  burden,  hindrance,  obstruction  or  interference  upon  or 
with  such  commerce,  or  the  free  flow  thereof,  it  follows 
that  respondent  is  not  within  the  jurisdiction  of  the  Na- 
tional Labor  Relations  Act  or  the  National  Labor  Rela- 
tions Board  and  that  the  two  purported  and  alleged  orders 
of  the  Board  pertaining  to  respondent's  business  and  opera- 
tions are  null  and  void  for  want  of  jurisdiction  in  the 
premises.  ^^  ^^^^  UU  ^  i''*^^^ 

Further  with  res:ard  to  case  No.  9994,^  the  order  of 
the  Board  is  also  invalid,  illegal  and  wholly  unenforce- 
able in  that  the  purported  findings  of  the  Board  as  to 
alleged  unfair  labor  practices  are  not  supported  by  or 
based  upon  creditable  or  substantial  evidence,  but  on  the 
contrary  are  merely  unsupported  inferences,  conjectures, 
innuendoes  and  speculations  indulged  in  by  the  Board  in 
an  effort  to  sustain  its  findings  and  order,  and  that  the 
record  is  devoid  of  any  evidence  showing  or  tending  to 
show  that  any  of  the  purported  acts  or  conduct  of  re- 
spondent alleged  by  the  Board  to  have  been  done  or 
engaged  in  by  respondent,   in  any  wise  interfered  with. 
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or  in  the  internal  affairs  of,  the  Guild,  <jr  constituted 
refusal  to  bargain  collectively  with  it  on  behalf  of  re- 
spondent's employees,  or  constituted  illegal  conduct  dur- 
ing bargaining  negotiations  with  the  Guild,  or  interfered 
with  or  tended  to  interfere  with  the  rights  of  respondent's 
employees,  or  otherwise  constituted  a  violation  of  any 
of  the  rights  or  privileges  of  respondent's  employees 
under  the  said  Act  or  otherwise;  and  that  on  the  con- 
trary the  record  shows  that  respondent  did  bargain  col- 
lectively each  year  with  the  Guild  and  entered  each  year 
into  collective  bargaining  agreements  with  the  Guild,  on 
behalf  of  respondent's  employees,  that  respondent's  em- 
ployees were  permitted  full  and  complete  latitude  in  the 
exercise  of  their  rights  and  privileges  under  the  Act, 
that  respondent's  employees  did  freely  engage  in  union 
activities  without  interference  or  discrimination  by  re- 
spondent, and  that  such  expressions  by  respondent  or 
its  officers,  agents  or  employees  alleged  by  the  Board  to 
be  illegal  and  in  violation  of  the  Act  not  only  did  not 
restrain  either  the  Guild  or  respondent's  employees,  but 
constituted  the  exercise  of  free  speech  under  the  Con- 
stitution of  the  United  States,  as  interpreted  by  the  Su- 
preme Court  thereof. 

Further  with  regard  to  case  No.  9995,  the  order  of 
the  Board  is  also  invalid,  illegal  and  wholly  unenforce- 
able in  that  the  purported  finding  of  the  Board  that 
respondent  discriminatively  discharged  Leonard  Lugoff 
is  not  supported  by  or  based  upon  creditable  or  sub- 
stantial evidence,  but  on  the  contrary  is  contradictory 
to  positive  testimony,  (1)  that  Lugoff  was  reinstated 
on  a  plea  by  him  that  he  should  be  given  equal  considera- 
tion with  strikers  who  were  temporarily  reemployed  pend- 
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the  decision  by  the  Board  as  the  occasion  for  the  dis- 
charge of  LugoiT  as  well  as  the  two  other  remaining  re- 
instated employees,  Schlichter  and  Yeaman,  only  after 
ascertaining  that  Lugoff's  production  had  decreased  and 
become  unsatisfactory  for  the  period  immediately  pre- 
ceding his  discharge,  (3)  that  Lugoff's  discharge  by 
Palmer  was  consistent  with  the  position  taken  through- 
out by  Palmer  and  was  made  by  Palmer  without  knowl- 
edge of  Lugoff's  prior  union  activities  which,  had  they 
been  known,  were  clearly  within  the  scope  of  activities 
permitted  and  avowedly  approved  by  Palmer  and  re- 
spondent as  shown  by  uncontradicted  evidence,  (4)  that 
upon  his  discharge  Lugoff  accepted  and  retained  with- 
out objection  by  him  substantial  severance  pay  as  set 
forth  in  the  then  existing  agreement  between  respondent 
and  the  Guild  to  be  paid  in  the  event  of  such  a  discharge, 
and  (5)  that  the  record  further  shows  that  there  were 
other  uncontradicted  acts  and  conduct  by  Lugoff  justify- 
ing his  dismissal  at  the  time  of  his  discharge.  See  Bur- 
lington Dyeing  &  Finishing  Co.  v.  National  Labor  Rela- 
tions Board,  104  F.  (2d)  736  (1939),  where  a  similar 
discharge  took  place  under  facts  and  circumstances  some- 
what paralleling  those  in  this  case,  except  that  there  the 
officers  of  the  company  were  shown  to  have  been  opposed 
to  labor  unions,  as  was  not  the  case  with  Palmer.  Also 
see  Kansas  City  Power  &  Light  Co.  v.  National  Labor 
Relations  Board,  111  F.  (2d)  340  (1940),  where  the 
court  held  that  even  where  there  was  opposition  to  the 
Union,  which  is  denied  in  the  case  at  bar,  and  discharges 
of  union  members  occurred,  said  discharges  alone  are 
not  sufficient  to  justify  a  finding  of  an  unfair  labor  prac- 
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tice  under  the  Act  unless  said  discharge  was  motivated 
by  such  opposition,  which  it  is  submitted  was  not  shown 
by  the  record  in  the  case  at  bar.  Furthermore  the  pre- 
sumption of  the  law  is  that  the  employer  has  not  vio- 
lated the  law  by  the  discharge  of  a  union  member,  and 
the  burden  of  proof  is  not  upon  the  employer  but  on 
the  one  who  asserts  the  fact  to  prove  the  discharge  was 
made  because  of  union  activities.  Where  the  Board  has 
failed,  as  here,  to  meet  the  burden  of  proof,  the  petition 
to  enforce  the  order  must  be  denied.  {National  Labor 
Relations  Board  %'.  Union  Mamifacturinrj  Co.  (C.  C.  A. 
5,  1941)   124  F.   (2d)  332.) 

Conclusion. 

It  is  respectfully  submitted  that  the  Board's  findings 
are  not  supported  by  substantial  evidence,  that  its  pur- 
ported orders  are  not  valid  or  proper,  and  that  a  decree 
should  issue  dismissing  the  Board's  petitions  for  enforce- 
ment of  its  purported  orders,  as  being  beyond  and  with- 
out its  jurisdiction,  and  otherwise  illegal  and  invalid  bv 
reason  of  the  premises. 

Harlan  G.  Palinier, 
Willis  Sargent, 

Attorneys  for  Respondent. 

April   1942. 


ouavij.iii:,L»   vj    vy ii.au K,    DKWM/VN  and  MATHEWS, 
Circuit    Judges.   Denman,    C.J.    dissenting. 


Kos.  9994  and  9995 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


National  Lai^or  Relations  Board,  petitioner 

V. 

The  Citizen-News  Company,  a  Corporation, 
respondent 


ON  PETITION  FOR  ENFORCEMENT  OF  ORDERS  OF  THE  NATIONAL 
hXUOR,  RELATIONS  BOAUD 


PETITION  OF  THE  NATIONAL  LABOR  RELATIONS 
BOARD  FOR  REHEARING 


FAUL  P.  O  fatti£|^^ 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


Nos.  9994  Am)  9995 
National  Labor  Relations  Board^  petitioner 

V. 

The  Citizen-News  Company,  a  Corporation, 
respondent 


ON  PETITION  FOR  ENFORCEMENT  OF  ORDERS  OF  THE  NATIONAL 
LABOR  RELATIONS  BOARD 


PETITION  OF  THE  NATIONAL  LABOR  RELATIONS 
BOARD  FOR  REHEARING 

To  the  honorable,  the  Judges  of  the  United  Stated 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit  : 

Comes  now  the  National  Labor  Relations  Board,  pe- 
titioner herein,  and  respectfully  petitions  this  Court  for 
a  rehearing  in  the  above-entitled  causes.  In  support 
of  its  petition,  the  Board  respectfully  shows  as  fol- 
lows : 

On  April  2,  1943,  the  Court,  with  one  member  dis- 
senting, handed  down  its  opinions  setting  aside  the 
Board's  orders. 

We  respectfully  submit  that  the  Court  erred  (1)  in 
failing  to  give  finality  to  inferences  of  the  Board  which 
were  supported  by  substantial  evidence,  as  required 
by  Section  10  (e)  of  the  Act  and  numerous  decisions 
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of  the  Supreme  Court;  (2)  in  holding  that  the  Board's 
decisions  conflicted  in  part  with  the  decision  of  the 
Supreme  Court  in  N.  L.  B.  B.  v.  Virginia  Electric  & 
Power  Co.,  314  U.  S.  469 ;  (3)  in  attaching  significance 
to  the  asserted  fact  that  respondent  had  desisted  from 
some  of  its  unfair  labor  practices  prior  to  the  issuance 
of  the  complaints  herein;  and  (4)  in  attaching  signifi- 
cance to  the  asserted  fact  that  some  of  the  Board's 
findings  were  not  supported  by  appropriate  allegations 

in  the  complaints. 

I 

In  holding  that  there  was  no  substantial  evidence  to 
support  the  Board's  findings  in  this  case,  the  Court 
has  for  the  most  part  accepted  the  Board's  subsidiary 
findings,  which  are  firmly  grounded  in  the  record,  but 
has  rejected  the  inferences  drawn  by  the  Board,  sub- 
stituting therefor  its  own  inferences.  We  submit  that 
the  Board's  inferences  were  entirely  reasonable  and 
that  in  rejecting  them  the  Court  has  radically  departed 
from  its  proper  fmiction  under  the  statutory  scheme. 
The  Supreme  Court  has  ''repeatedly  held  that  Con- 
gress, by  providing,  in  §  10  (c),  (e),  and  (f)  of  the 
National  Labor  Relations  Act,  that  the  Board's  find- 
ings 'as  to  facts,  if  supported  by  evidence  shall  be 
conclusive,'  precludes  the  courts  from  weighing  evi- 
dence in  reviewing  the  Board's  orders,  and  if  the 
findings  of  the  Board  are  supported  by  evidence  the 
courts  are  not  free  to  set  them  aside  even  though  the 
Board  could  have  drawn  different  inferences." 
N.  L.  B.  B.  V.  Nevada  Consolidated  Copper  Corp.,  316 
U.  S.  105, 106-107;  A^.  L.  B.  B.  v.  Waterman  Steamship 


Corp.,  309  U.  S.  206,  208-209;  iV.  L.  It.  B.  v.  Link-Belt 
Co.,  311  U.  S.  584,  597 ;  N.  L.  B.  B.  v.  Pennsylvania 
Greyhound  Lines,  Inc.,  303  U.  S.  261,  271 ;  N.  L.  R.  B. 
V.  Falk  Corp.,  308  U.  S.  343;  N.  L.  R.  B.  v.  Automotive 
Maintenance  Machinery  Co.,  315  U.  S.  282. 

In  Case  No.  9994,  the  Board  held  that  in  1937,  re- 
spondent called  into  existence  and  dealt  with  commit- 
tees of  its  employees  in  various  departments,  ''in  order 
to  head  off  the  organizational  campaign  of  the  Guild'* 
(A.  R.  133).^  The  Court  treats  this  incident  as  collec- 
tive bargaining  on  the  part  of  respondent  tvith  the 
Guild.  It  thus  rejects  the  Board's  entirely  reasonable 
inference  that  respondent's  conduct  at  this  point  was 
the  direct  antithesis  of  bargaining  with  the  Guild  and 
constituted  in  fact  an  effort  to  avoid  the  necessity  of 
engaging  in  such  bargaining. 

The  Board's  inferences  with  respect  to  the  incidents 
involving  Saturday  work,  the  deprivation  of  by-lines, 
and  other  acts  of  reprisal  against  the  Guild  and  its 
members,  all  of  which  were  rejected  by  the  Court, 
were,  w^e  submit,  fully  supported  by  the  record.  As 
to  many  of  these  incidents,  the  Court  gave  weight  to 
certain  factors  which  are  totally  immaterial,  such  as 
that  the  Guild  was  completely  organized  at  the  time 
of  respondent's  various  attempts  to  disrupt  its  activi- 
ties. Coercive  conduct  on  the  part  of  an  employer  is 
just  as  illegal  when  aimed  at  obliterating  labor  or- 
ganizations which  employees  have  already  established 
as  when  aimed  at  preventing  such  establishment  in  the 

^  As  in  our  main  brief,  references  to  the  record  in  Xo.  0994  are 
designated  by  the  symbol  "A.  R." ;  those  in  No.  9995  by  the  symbol 


first  place.  "The  right  of  collective  bargaining  is 
*  *  *  a  continuing  right"  and  'Hhe  Act  guarantees 
to  employees  the  continuous  right  to  maintain  labor 
organizations  for  the  purposes  of  collective  bargain- 
ing," even  after  a  union  has  been  organized  and  has 
entered  into  a  contract  with  the  employer.  iV.  L.  B.  B. 
V.  Neivark  Morning  Ledger  Co.,  130  F.  (2d)  266,  267 
(C.  C.  A.  3). 

In  setting  aside  the  Board's  finding  that  respondent 
discriminatorily  discharged  Lugoff,  the  Court,  we  sub- 
mit, rejected  an  entirely  reasonable  inference  of  the 
Board.     That  inference  was  well  supported,  on  the  one 
hand,  by  the  fact  that  Lugoff  was  the  active  leader  of 
organization  efforts  in  the  classified  advertising  de- 
partment, and,  on  the  other  hand,  by  the  fact  that  the 
reasons  assigned  by  respondent  for  the  discharge  were 
inconsistent  and  misupported  by  the  record,  and  hence, 
as  the  Board  fomid,  spurious.     Neither  of  these  con- 
siderations was  mentioned  by  the  Court,  although  it  is 
well  settled  that  the  assignment  of  clearly  false  rea- 
sons for  a  discharge,  of  itself,  lends  potent  support  to 
a  findmg  of  illegal  motive.    N.  L.  B.  B.  v.  Bradford 
Dyeing  Ass%  310  U.  S.  318,  330-332;  N.  L.  B.  B.  v. 
Blanton  Co.;  121  F.    (2d)    564,   570    (C.   C.  A.   8); 
A^  L.  B.  B.  V.  Bttrk  Bros.,  Ill  F.    (2d)    686,  687 
(C.  C.  A.  3) ;  Gamlle-BoUnson  Co.  v.  N.  L.  B.  B.,  129 
F.  (2d)  588,  593  (C.  C.  A.  8) ;  N.  L.  B.  B.  v.  Con- 
denser   Corp.,    128    F.    (2d)    67,    75    (C.    C.   A.    3); 
N,  L.  B.  B.  V.  Willard,  Inc.,  98  F.   (2d)  244  (App. 
D.  C).     The  Court  went  further,  however.     It  stated 
as  a  fact  that  ''in  seeking  reemployment  by  the  re- 
spondent Lugoff  contended  that  he  should  not  be  worse 


off  than  the  strikers  who  had  been  returned  to  em- 
ployment." This  statement  rests  solely  on  the  testi- 
mony of  Palmer  concerning  his  conversation  with 
Lug'off  at  the  time  the  latter  applied  for  reinstatement 
in  August  1938.  Lugoff's  testimony  concerning  this 
incident  conflicted  with  that  of  Palmer,  as  we  have 
shown  in  our  brief  (pp.  21,  25-26),  and  the  Board 
expressly  accepted  Lugoff's  version  of  the  incident 
(R.  98-99).  The  impropriety  of  the  Court's  action  in 
this  connection  is  clear. 

II 

We  submit  that  the  Court  erred  in  holding  that  cer- 
tain portions  of  the  Board's  findings  in  the  instant 
case  conflicted  with  the  decision  of  the  Supreme  Court 
in  N.  L.  R.  B.  v.  Virginia  Electric  (&  Power  Co.,  314 
U.  S.  469.  In  that  case,  an  employer  had  •  expressed 
views  concerning  the  labor  activities  of  its  employees, 
without  voicing  actual  threats  or  warnings  that  it 
would  use  its  economic  power  to  interfere  with  or  con- 
trol their  activities.  The  Court  held  that  a  finding  that 
such  expressions,  standing  by  themselves  and  separated 
from  their  background,  were  illegal  was  of  doubtful 
validity.  The  Court  was  careful  to  point  out,  however, 
that  **in  determining  whether  a  course  of  conduct 
amounts  to  restraint  or  coercion,  pressure  exerted 
vocally  by  the  employer  may  no  more  be  disregarded 
than  pressure  exerted  in  other  ways"  (314  U.  S.,  at 
p.  477).  Moreover,  the  Court  reaffirmed  its  earlier 
holdmg  in  International  Association  of  Machinists  v. 
N.  L.  B.  B.,  311  U.  S.  72,  78  that  '^  slight  suggestions 
as  to  the  employer's  choice  between  miions  may  have 
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telling  effect  among  men  who  know  the  consequences 
of  incurring  that  employer's  strong  displeasure." 

The  Circuit  Courts  generally  have  recognized  that 
the  Virginia  Electric  decision  does  not  preclude  the 
Board  from  finding  that  an  employer  has  violated  the 
Act  through  ''pressure  exerted  vocally.''  Such  a  con- 
tention was  rejected  by  the  Circuit  Court  of  Appeals 
for  the  Seventh  Circuit,  in  A^.  L.  R.  B.  v.  Stone,  125  F. 
(2d)  752,  cert.  den.  63  S.  Ct.  44,  where  the  Court  stated 
(at  pp.  755-756) : 

We  do  not  think  it  necessary,  however,  to  dis- 
cuss or  decide  the  validity  of  the  Board's  con- 
clusion with  reference  to  these  separate  incidents 
[of  interference,  restraint,  and  coercion],  be- 
cause of  the  Board's  general  finding  predicated 
upon  events  as  a  whole.  In  such  a  situation,  the 
rationale  of  the  Virginia  Electric  S  Potver  Com- 
pany case,  as  we  understand  it,  has  no  appli- 
cation. 

Accord :  N.  L.  R.  B.  v.  Schaefer-HitcJicock  Co.,  131  F. 
(2d)  1004,  1007-1008  (C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  M.  A. 
Hanna  Co.,  125  F.  (2d)  786,  790  (C.  C.  A.  6),  and 
N.  L.  R.  B.  V.  Baldtvin  Locomotive  Works,  128  F.  (2d) 
39,  50  (C.  C.  A.  3),  where  the  Court  noted  that  "One's 
due  accountability  for  the  effect  of  his  expressions  is 
not  a  limitation  upon  his  right  to  speak  freely"  (citing 
the  Virginia  Electric  &  Potver  case).  Contrary  con- 
tentions made  by  employers  in  recent  petitions  for  cer- 
tiorari have  not  been  accepted  by  the  Supreme  Court. 
See  North  Electric  Mfg.  Co.  v.  N.  L.  R.  B.,  123  F.  (2d) 
887  (C.  C.  A.  6),  cert.  den.  315  U.  S.  818;  Norristown 
Box  Co.  V.  N.  L.  R.  B.,  124  F.  (2d)  429  (C.  C.  A.  3), 


cert.  den.  316  U.  S.  667;  iV.  L.  R.  B.  v.  Elkland  Leather 
Co.,  114  F.  (2(1)  221  (C.  C.  A.  3),  cert.  den.  311  U.  S. 
705.  See  also  A^.  L.  R.  B.  v.  Chicago  Apparatus  Co., 
116  F.  (2d)  753  (C.  C.  A.  7).  Moreover,  in  the  Vir- 
ginia Electric  Potver  case  itself,  the  Circuit  Court  of 
Appeals  for  the  Fourth  Circuit,  after  the  case  was 
reconsidered  by  the  Board  in  light  of  the  Supreme 
Court's  decision,  upheld  the  Board's  finding  that  the 
statements  there  involved  were  coercive  and  hence  il- 
legal. (132  F.  (2d)  390,  392-395,  cert,  granted  on 
another  point,  on  March  15, 1943). 

The  directly  coercive  nature  of  many  of  the  acts 
of  respondent's  agents  here  needs  no  elaboration. 
Brandon's  warning  that  white  collar  w^orkers  would 
one  day  ^'go  out  and  shoot"  union  men  (Board's  brief, 
p.  8)  can  hardly  be  considered  as  a  mere  expression 
of  opinion.  Similarly,  Business  Manager  Young's 
statement  that  Killoran  could  not  be  "trusted"  was  a 
clear  warning  that  her  Guild  activities  had  caused  a 
change  to  her  disadvantage  in  her  status  as  an  em- 
ployee (Board's  brief,  p.  20).  The  same  may  be  said 
of  respondent's  frequently  voiced  warnings  that  con- 
tinued adherence  to  the  Guild  would  result  in  cuts  in 
wages  and  even  discharges  (Board's  brief,  pp.  13,  15). 

Thus  'Hhe  total  activities  of  [the]  employer"  {Vir- 
ginia Electric  case,  314  U.  S.  at  p.  477)  fully  justified 
the  Board  in  finding  in  Case  No.  9994  that — 

by  the  continuing  expressions  of  criticism  and 
disparagement  of  the  Guild,  the  criticism  of  the 
use  of  outside  negotiators,  the  attempt  to  secure 
contracts  with  employees'  committees  in  the 
various  departments,  the  threat  to  cut  wages 


in  the  event  that  the  classified-advertising  em- 
ployees failed  to  sign  a  contract,  and  the  threat 
to  discharge  employees  if  a  contract  with  the 
Guild  was  consummated  respondent  interfered 
with,  restrained,  and  coerced  its  emj^loyees  in 
the  exercise  of  the  rights  guaranteed  in  Section 
7  of  the  Act  rA.R.135), 

and  in  making  its  similar  finding  in  Case  Xo.  9995 
(R.  93).  In  thus  considering  ''the  totality  of  the 
Company's  activities  diu'ing  the  period  in  question'' 
(Virginia  Electric  case,  314  IT.  S.,  at  p.  477),  the 
Board  considered  precisely  what  the  Supreme  Court 
held  that  it  had  failed  to  consider  in  the  Virginia 
Electric  case. 

Ill 

In  its  opinion,  the  Court  commented  on  the  fact  that 
respondent's  discriminatory  practices  with  respect 
to  working  on  Saturdays  (in  Case  No.  9994)  and  the 
deprivation  of  bylines  (in  Case  Xo.  9995)  had  ceased 
prior  to  issuance  of  the  Board's  order.  To  the  ex- 
tent that  the  Court  relied  on  this  circimistance  in 
setting  aside  the  Board's  order,  it  was  clearly  in  error. 
The  Supreme  Court's  decision  in  Consolidated  Edison 
Co.  V.  A.  L.  B.  B.,  305  U.  S.  197,  is  controlling  on 
this  point.  In  that  case,  the  employer  had  engaged  in 
espionage,  but  had  desisted  therefrom  prior  to  the  in- 
stitution of  i^roceedings  against  it  under  the  Act. 
The  Supreme  Court  expressly  held  that  that  fact  did 
not  constitute  grounds  for  ignoring  the  mifair  labor 
practice  which  had  taken  place  and  that  the  Board 
^'was  entitled  to  bar  its  resmnption''  (305  U.  S.,  at 
p.  230). 


9 
IV 

In  Case  No,  9994,  tlie  Court  indicated,  generally,, 
that  none  of  the  Board's  findings  with  respect  to  Sec- 
tion 8(1)  were  suj^ported  by  allegations  in  tlie  Board's 
comi3laint.  Specifically,  it  noted  that  no  charge  was 
made  in  the  complaint  with  respect  to  the  action  of 
Brandon  in  requiring  the  classified  advertising  depart- 
ment em])loyees  to  work  on  Saturdays.  Similarly,  in 
Case  No.  9995,  the  Court  noted  that  the  subject  of 
bylines,  although  dealt  with  m  the  Board's  decision, 
was  not  specifically  mentioned  in  the  complaint.  We 
submit  that  the  complaints  in  these  two  proceedings 
were  entirely  adequate  to  frame  the  issues  resolved  by 
the  Board.  In  Case  No.  9994,  the  complaint  set  forth 
numerous  indi^'idual  acts  of  interference  and  coercion 
on  the  part  of  respondent  (A.  R.  7-8),  and  alleged  that 
by  these  acts  respondent  had  refused  to  bargain  col- 
lectively in  violation  of  Section  8  (5)  of  the  Act  and 
that  ''by  all  said  acts,  and  each  of  them,"  respondent 
had  violated  Section  8  (1)  of  the  Act  (A.  R.  8). 
Clearly,  the  Board's  dismissal  of  the  8  (5)  allegation 
did  not,  as  the  Court  implied,  require  it  to  dismiss  the 
entirely  distinct  allegations  as  to  Section  8  (1).  In 
Case  No.  9995,  the  comi:)laint  again  set  forth  numerous 
individual  actions  constituting  illegal  restraint  and 
coercion,  and  alleged  that  ''by  these  and  other  acts" 
respondent  had  violated  Section  8  (1)  (R.  o-^).  That 
allegation  was  entirely  sufficient  to  support  the  Board 's 
finding  with  reference  to  a  matter  on  which  evidence 
was  given  at  the  hearing,  since  no  request  was  made 
for  greater  particularization  of  the  comjilaint  and  there 
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was  no  showing  of  surprise  or  lack  of  opportunity  to 
defend.  N.  L.  R,  B.  v.  Yale  &  Totvne  Mfg.  Co.,  114 
F.  (2d)  376,  379  (C.  C.  A.  2).  Accord:  N.  L.  R.  B. 
V.  Pacific  Gas  &  Electric  Co.,  118  F.  (2d)  780,  788- 
789  (C.  C.  A.  9)  ;  N.  L.  R.  B.  v.  Remington  Rand,  In^., 
94  F.  (2d)  862,  873  (C.  C.  A.  2),  cert.  den.  304  U.  S. 
576,  585 ;  Consumers  Powers  Co.  v.  N.  L.  R.  B.,  113  F. 
'(2d)  38,  41-43  (C.  C.  A.  6)  ;  N.  L.  R.  B.  v.  Piqua 
Mimising  Wood  Products  Co.,  109  F.  (2d)  552,  557 
(C.  C.  A.  6)  ;  Fort  Wayne  Corrugated  Paper  Co.  v. 
N.  L.  R.  B.,  Ill  F.  (2d)  869,  873  (C.  C.  A.  7)  ;  Valley 
Mould  d  Iron  Corp.  v.  N.  L.  R.  B.,  116  F.  (2d)  760, 
767  (C.  C.  A.  7),  cert.  den.  312  U.  S.  680. 

The  Court's  reliance  on  the  asserted  insufficiency  of 
the  complaints  was  improper  for  an  independent 
reason.  The  Supreme  Court  has  recently  had  occasion, 
in  Marshall  Field  d  Co.  v.  N.  L.  R.  B.,  63  S.  Ct.  585, 
to  stress  the  importance  of  the  '^  salutary  policy 
adopted  by  Section  10  (e)  affordmg  the  Board  oppor- 
tunity to  consider  on  the  merits  questions  to  be  urged 
upon  review  of  its  order."  ^  With  the  exception  of  the 
matter  of  by-lines,  respondent  at  no  time  urged  before 
the  Board  or  the  Court  that  the  complaints  were  in- 
sufficient. The  question  was  never  raised  until  the 
issuance  of  the  Court's  decisions  herein.  In  thus  rais- 
ing this  question  sua  sponte,  at  a  time  when  the  Board 
no  longer  had  jurisdiction  over  the  proceeding,  the 

^  Section  10  (e)  provides  in  part  that — 

"No  objection  that  has  not  been  urged  before  the  Board,  its 
member,  agent  or  agency,  shall  he  considered  by  the  court,  unless 
the  faikire  or  neglect  to  urge  such  objection  shall  be  excused  be- 
cause of  extraordinary  circumstances."     [Italics  supplied.] 
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Court  has  frustrated  the  purpose  of  the  provisions  of 
Section  10  (e)  referred  to  above,  which  is  to  enable 
the  Board  either  to  suj^ply  deficiencies  in  the  record 
which  are  called  to  its  attention  or,  if  they  cannot  be 
supplied,  to  dismiss  the  complaint  without  further 
proceedings. 

The  findings  of  the  Board,  under  the  controlling  deci- 
sions, are  supported  by  substantial  evidence,  and  its 
orders  based  thereon  are  valid  and  proper. 

WHEREFORE,  because  of  the  importance  of  the 

questions  involved,  it  is  prayed  that  a  rehearing  of 

these  cases  be  granted,  and  that  on  such  a  rehearing 

the  Court  grant  full  enforcement  of  the  Board's  orders. 

Respectfully  submitted. 

Robert  B.  Watts, 

General  Counsel, 
Ernest  A.  Gross, 
Associate  General  Counsel, 
National  Labor  Relations  Board. 

CERTIFICATE  OF  COUNSEL 

Comes  now  Robert  B.  Watts,  General  Counsel  to  the 
National  Labor  Relations  Board,  and  certifies  that  he 
has  read  and  knows  the  contents  of  the  foregoing  peti- 
tion, and  that  said  petition  is  filed  in  good  faith  and 
not  for  purposes  of  delay,  and  that  he  believes  it  to  >U- 
meritorious. 

/s/    Robert  B.  Watts. 
Robert  B.  Watts. 
Washington^  D.  C,  May  1943. 
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ESTATE   OF  JOHN  A.   McC^ANDLESS,   Dec'd., 
lilSHOP    TRI^ST    COMPANY,    LIMITED, 

Executor, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1939 
Apr.  n — Petition  received  and  filed.  Taxj^ayer  noti- 
fied.   (Fee  paid.) 
''     n — Copy  of  petition  served  on  General  Coun- 
sel. 
"     11 — Request  for  Circuit  hearing  in  Honolulu 
filed  by  taxpayer.   4/11/39  copy  served. 
May  17 — Answer  filed  by  General  Counsel. 
''     23 — Copy  of  answer  served  on  taxpayer.  Hono- 
lulu, Hawaii. 
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1940 

Jan.     9 — Hearing  set  April  29,  1940  in  Honolnlu. 

May  2 — Hearing  had  before  Mr.  Smith  on  merits. 
Submitted.  Appearance  of  Milton  Cades 
and  Urban  E.  Wild  filed  at  hearing.  Briefs 
dne  August  1,  1940— Replies  Sept.  16, 
1940. 

May  20— Transcript  of  hearing  of  May  2,  1940  filed. 

Jul.    15 — Brief  filed  by  taxpayer.     ' 

Aug.    1 — Brief  filed  by  General  Counsel. 

Sep.  23 — Motion  for  leave  to  file  the  attached  re]:)ly 
brief,  brief  lodged,  filed  by  taxpayer. 
9/23/40  granted. 

Nov.  27 — Opinion  rendered.  Smith,  Div.  5.  Deci- 
sion will  be  entered  under  Rule  50. 

Dec.  20 — Computation  of  deficiency  filed  by  General 
Counsel. 

Dec.  27 — Hearing  set  Feb.  19,  1941  on  settlement. 
1941 

Jan.  25 — Consent  to  settlement  filed  bj^  taxpayer. 
1/27/41  copy  served. 
"     28 — Decision  entered,  Charles  P.  Smith,  Div.  5. 

Apr.  19 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit,  and  statement  of 
points  filed  by  General  Counsel. 

May  13 — Proof  of  service  of  petition  for  review  and 
statement  of  points  filed  b}^  General  Comi- 
sel.  (2) 
'^     13 — Agreed  statement  of  evidence  filed. 
''         — Agreed  praecipe  filed  [1*] 

*Page    numbering    appearing    at    top    of    page    of    original    certified 
Transcript  of  Record. 


vs.  Bishop  Tnist  Co.,  Ltd.  3 

United  States  Board  of  Tax  Appeals 
Docket  No.  97943 

ESTATP]  OF  JOHN  A.  McCANDLESS,  DE- 
CEASED, J5ISH0P  TRUST  COMPANY, 
LIMITED,  Executor, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  j^etitions  for 
a  redetermination  of  the  deficiency  set  forth  hy  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency,  symbols  IT  :FC  :L JH-90D,  dated  Febru- 
ary 9,  1939,  and  as  a  basis  of  its  proceeding  alleges 
as  follows: 

I 

The  petitioner  was  the  duly  appointed  and  acting 
Executor  under  the  Will  and  of  the  Estate  of  Jolm 
A.  McCandless,  deceased,  with  its  principal  office 
and  place  of  business  at  the  corner  of  King  and 
Bishop  Streets,  City  and  Comity  of  Honolulu.  Ter- 
ritory of  Hawaii.  [2] 

By  Order  Approving  Accounts,  Determining 
Trust  and  Distributing  Estate,  of  the  Circuit  Court 
of  the  First  Judicial  Circuit,  Territory  of  Hawaii, 
at  Chambers  in  Probate,  dated  January  21,  1936, 
Bishop   Trust  Company,   liimited.  Executor  under 
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the  Will  and  of  the  Estate  of  John  A.  McCandless, 
deceased,  conveyed,  transferred,  and  delivered  on 
January  22,  1936,  to  Bishop  Trust  Company,  Lim- 
ited, the  duly  appointed  and  acting  Trustee  under 
the  Will  and  of  the  Estate  of  John  A.  McCandless, 
deceased,  the  residuary  estate  of  John  A.  McCand- 
less, deceased,  whereupon  the  Executor,  aforesaid, 
was  discharged  from  its  trust  as  Executor  of  the 
Will  of  John  A.  McCandless,  deceased,  suhject  to 
the  performance  of  specific  acts  which  have  been 
performed.  On  January  22,  1936,  the  Final  Re- 
ceipt of  Bishop  Trust  Company,  Limited,  Trustee 
under  the  Will  and  of  the  Estate  of  John  A.  Mc- 
Candless, deceased,  acknowledging  the  distribution 
to  it  as  such  Trustee  of  all  of  the  assets  of  every 
kind  and  sort  remaining  in  the  Estate  of  John  A. 
McCandless,  deceased,  pursuant  to  the  order  of  dis- 
tribution, aforesaid,  was  duly  filed  in  the  Court, 
aforesaid. 

Bishop  Trust  Company,  Limited,  did  not  inform 
the  Commissioner  of  Internal  Revenue  of  its  dis- 
charge as  Executor,  in  the  manner  provided  m  sec- 
tion 312  of  the  Revenue  Act  of  1934. 

II 

The  notice  of  deficiency,  a  copy  of  which  is  at- 
tached to  and  made  a  part  of  this  petition  and  is 
marked  Exhibit  A,  was  [3]  mailed  to  "Estate  of 
John  A.  McCandless,  Deceased,  Bishop  Trust  Com- 
pany, Limited,  Executor,"  on  February  9,  1939. 
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III 

The  tax  in  controversy  is  income  tax  for  the  tax- 
able year  begun  February  1,  1935,  and  ended  Jann- 
ai'y  31,  1936,  and  in  the  amount  of  Fifteen  Thou- 
sand Four  Hundred  Eight  Dollars  and  thirty-three 

cents  ($15,408.33). 

IV 

'Hie  determination  of  income  tax  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following- 
errors  : 

A.  The  Commissioner  of  Internal  Revenue  has 
ei'r(Ml  in  including  in  gross  income  in  the  determi- 
nation of  the  taxpaj^er's  statutory  net  income  for  the 
taxable  year  ended  January  31,  1936,  $49,111.20, 
will  eh  the  taxpayer  received  during  said  taxable  year 
from  John  A.  McCandless  &  Company,  Limited,  a 
domestic  corporation,  and  which  was  a  distribution 
of  capital; 

B.  The  Commissioner  of  Internal  Revenue  has 
erred  in  denying  as  deductions  from  gross  income 
in  the  detei-mination  of  the  taxpayer's  statutory  net 
income  for  the  taxable  year  ended  January  31,  1936, 
$2,925.00  professional  fees  and  $1,859.35  traveling 
expenses,  which  were  ])aid  by  the  taxpayer  during 
said  taxable  year  as  ordinary  and  necessary  ex- 
])enses  incurred  in  carrying  on  its  business; 

C.  The  Commissioner  of  Internal  Revenue  has 
evr(\]  in  denying  as  an  additional  deduction  from 
gross  income  in  the  determination  of  the  taxpayer's 
statutory  net  income  for  the  [4]  taxable  year  ended 
January  31,  1936,  $20,504.58,  which  re])resents  in- 
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come  received  by  the  taxpayer  during  the  taxable 
year  aforesaid  that  was  properly  paid  during  such 
year  to  Bishop  Trust  Company,  Limited,  Trustee 
and  sole  residuary  legatee  under  the  Will  and  of  the 
Estate  of  John  A.  McCandless,  deceased ; 

D.  The  Commissioner  of  Internal  Revenue  has 
erred  in  determining  that  there  is  a  deficiency  of 
$15,408.33  (or  of  any  other  amomit)  in  the  tax- 
paj^er's  income  tax  for  the  taxable  year  ended  Jan- 
uary 31,  1936. 

V 

The  facts  ux)on  which  the  petitioner  relies  as  the 
basis  of  this  proceeding  are  as  follows : 

A.  The  taxpayer's  accounting  at  all  times  was  on 
the  cash  receipts  and  disbursements  basis. 

B.  Taxpayer's  fiscnl  year  was  the  twelve  months' 
period  begun  Februarj^  1  and  ended  January  31, 
and  the  taxable  year  involved  in  this  proceeding  is 
the  taxable  period  begun  February  1,  1935,  and 
ended  January  31,  1936. 

C.  All  of  the  taxpayer's  Federal  income-tax  re- 
turns on  Forms  1040  and  1041  conformed  to  its 
accounting  methods  and  period,  aforesaid,  and  were 
filed  with  the  Collector  of  Internal  Revenue  for  the 
District  of  Hawaii,  Honolulu,  T.  H. 

Capital  Distribution 

D.  During  the  taxable  year  ended  January  31, 
1936,  the  taxpayer  received  from  John  A.  McCand- 
less &  Company,  Limited,  a  domestic  corporation, 
distributions  which  totaled  $49,111.20.  [5] 
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E.  The  fiscal  and  taxabh^  year  of  Jolin  A.  Mc- 
Candless  &  Company,  Limited,  was  and  is  the  cal- 
endar year,  and  the  $49,111.20  distributed  to  tl)e 
taxpayer  during  its  taxable  year  ended  January  31, 
1936,  was  the  total  of  a  series  of  distributions  made 
by  John  A.  McCandless  &  Company,  Limited,  dur- 
ing the  period  begun  February  1,  1935,  and  ended 
December  31,  1935. 

F.  At  no  time  during  the  calendar  year  1935  did 
John  A.  McCandless  &  Company,  Limited,  have 
earnings  or  ])rofits  accumulated  after  February  28, 
1913. 

G.  The  $49,111.20  aforesaid  was  a  distribution 
from  the  capital  of  John  A.  McCandless  &  Coin])any, 
Limited,  made  during  the  period  begun  Fel)ruarv  1, 
1935,  and  ended  December  31,  1935. 

TT.  The  Commissioner  of  Internal  Revenue  in- 
cluded in  gross  income  in  the  determination  of  the 
tax})ayer's  statutory  net  income  for  the  taxable  year 
ended  January  31,  193(),  the  $49,111.20  distribution 
of  capital  made  by  John  A.  McCandless  &  Com- 
pany, Limited,  aforesaid. 

Business  Ex])enses 

1.  Throughout  the  period  begun  on  March  4,  1930, 
with  the  issuance  of  Letters  Testamentary,  and 
ended  with  its  discharge,  on  January  22,  1936,  the 
taxpayer.  Bishop  Trust  Company,  Limited,  Execu- 
tor muler  the  Will  and  of  the  Estate  of  John  A. 
McCandless,  deceased,  was  engaged  in  business. 

J,  During  the  fiscal  year  begun  February  1. 
1935,  and  ended  January  31,  1936,  the  taxpayer  ]):iid 
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as  ordinary  and  [6]  and  necessary  expenses  in- 
curred during  said  taxable  period  in  carrying  on  its 
business,  $2,925.00  in  accountant's  fees  and  $1,859.35 
in  accountant's  traveling  expenses. 

K.  The  Commissioner  of  Internal  Revenue  de- 
nied as  deductions  from  gross  income  in  the  deter- 
mination of  the  taxpayer's  statutory  net  income  for 
tlie  taxable  year  ended  January  31,  1936,  the  $2,- 
925,00  accountant's  fees  and  the  $1,859.35  account- 
ant 's  traveling  expenses,  paid  as  aforesaid. 

Distribution  to  Beneficiary 

L.  The  gross  income  of  the  taxpayer  for  the  tax- 
able year  ended  January  31,  1936,  consisted  solely 
of  dividends  received  from  domestic  corporations; 
the  total  amount  thereof  was  $31,248.09. 

M.  Included  in  the  residuary  estate  of  the  tax- 
payer which  was  conveyed,  transferred,  and  deliv- 
ered, on  January  22,  1936,  to  Bishop  Trust  Com- 
pany, Limited,  Trustee  and  sole  residuary  legatee 
under  tlie  Will  and  of  the  Estate  of  John  A.  Mc- 
Candless,  deceased,  pursuant  to  an  order  of  court 
made  January  21,  1936,  was  $20,504.58  of  the  $31,- 
248.09  cash  income  received  by  the  taxpayer  during 
the  taxable  year  ended  January  31, 1936. 

N.  Of  the  income  of  the  taxpayer  received  dur- 
ing the  fiscal  year  ended  January  31,  1936,  the  tax- 
payer properly  paid  within  the  taxable  year  afore- 
said to  the  sole  residuary  legatee  imder  the  Will 
and  of  the  Estate  of  John  A.  McCandless,  deceased, 
on  January  22,  1936,  $20,504.58.  [7] 
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O.  Tlio  Commissioner  of  liitenuil  Revenue  de- 
nied as  an  additional  deduction  from  gross  income 
in  tlie  determination  of  the  taxpayer's  statutory 
net  income  for  the  taxable  year  ended  January  ?A, 
1936,  the  $L>0,504.r)8  aforesaid. 

P.  Bishop  Trust  Company,  Limited,  Trustee  and 
sole  residuary  legatee  imder  the  Will  and  of  the 
Estate  of  John  A.  McCandless,  deceased,  included 
in  its  gross  income  for  the  taxable  year  begun  Feb- 
I'uary  1,  1935,  and  ended  Jamiary  31,  1936,  the  $20,- 
504.58  income  properly  paid  to  it  on  January  22, 
1936,  by  the  taxpayer,  and  duly  paid  Federal  income 
tax  thereon. 

VI 

Wherefore,  the  jjetitioner  prays  that  the  Board 
may  hear  this  proceeding  and  determine — 

A.  That  the  $49,111.20  received  by  the  tax])ayer 
from  John  A.  McCandless  &  Company,  Limited,  dur- 
ing the  taxable  year  ended  Januaiy  31,  1936,  was 
a  distribution  of  ca])ital  and  was  not  taxable  in- 
come ; 

B.  That  the  $2,925.00  accountant's  fees  and  th(^ 
$1,859.35  accountant's  traveling  ex])enses  ])aid  by 
the  taxpayer  during  the  taxable  year  ended  Janu- 
ary 31,  1936,  were  ordinary  and  necessary  ex])enses 
incurred  in  carrying  on  the  taxpayer's  business  and 
are  deductible  from  gross  income  in  determining  the 
taxpayer's  statutory  net  income  for  the  taxable  year 
aforesaid ; 

C.  That  the  $20,504.58  paid  by  the  taxpayer  to 
the  sole  residuary  legatee  during  the  taxable  year 
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ended  January  31,  [8]  1936,  was  income  properly 
paid  to  said  legatee  and  was  a  deduction  from  gross 
income  in  determining  the  taxpayer's  statutory  net 
income  for  said  taxable  year,  and 

D.  That  there  is  no  income  tax  due  from  the  tax- 
payer for  the  fiscal  year  begun  February  1,  1935, 
and  ended  January  31,  1936. 

(S)     E.  R.  CxlMERON 

Counsel  for  Petitioner,  314-19 
Bishop  Trust  Building,  P.  O. 
Box  2906,  Honolulu,  T.  H. 

Territory  of  Hawaii 
County  of  Honolulu — ss. 

T.  G.  Singlehurst,  being  first  duly  sworn,  says  that 
he  is  the  treasurer  of  Bishoj)  Trust  Company,  Lim- 
ited, the  petitioner  above-named;  that  Bishop  Trust 
Company,  Limited,  was  the  duly  appointed  and  act- 
ing Executor  under  the  Will  and  of  the  Estate  of 
John  A.  McCandless,  deceased,  and  that  Bisliop 
Trust  Company,  Limited,  was  duly  discharged  as 
such  Executor  prior  to  the  mailing  of  the  deficiency 
letter  of  February  9,  1939,  addressed  to  it  as  Execu- 
tor; tl\at  as  treasurer  of  Bishop  Trust  Company, 
Limited,  formerly  executor  under  the  Will  and  of 
the  Estate  of  John  A.  McCandless,  deceased,  he  is 
duly  authorized  to  verify  the  foregoing  ]:)etition; 
that  he  has  read  the  foregoing  petition  and  is  famil- 
iar with  the  statements  contained  therein,  and  that 
the  statements  made  therein  are  true,  except  as  to 
tliose  statements  which  are  [9]  obviously  based  upon 


r.s'.  Bishop  Trust  Co.,  TA<L  11 

information  and  beliei'  and  those  statements  lie  be- 
lieves to  be  true. 

(S)     T.  G.  SINGLEHURS^r 

Treasurer,  Bishop  Trust  Com- 
pany, limited,  Formerly  Execu- 
tor under  the  Will  and  of  the 
Estate  of  John  A.  McCandless, 
deceased,  Honolulu,  T.  H. 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  March,  A.  D.,  1939. 

(Seal)     (S)     PHILIP  H.  LEVEY 
Notary  Public,  First  Judicial  Circuit,  Territory  of 
Hawaii.  [10] 

EXHIBIT  A 

Treasury  Department 
Internal  Revenue  Service 
Honolulu,  1\  H. 
Office  of 

Internal  Revenue  Agent  in  Charge 
Honolulu  Division 
IT  :FC  :L  JLT-90D 

February  9,  1939. 

Estate  of  John  A.  McCandless,  Deceased, 
Bishop  Trust  Company,  Limited,  Executor, 
King  and  Bishop  Streets, 
Honolulu,  T.  H. 
Sirs : 

You  are  advised  that  the  determination  of  your 
income  tax  liabilitv  for  tlie  taxable  vear  ended  Jan- 
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iiaiy  31,  1936  discloses  a  deficiency  of  $15,408.33  as 
shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  in- 
ternal revenue  laws,  notice  is  herehv  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  comitmg  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  United  States  Board  of  Tax 
Appeals  for  a  redetermination  of  the  deficiency. 

Should  you  not  desire  to  file  a  ]:>etition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  Internal  Revenue  Agent  in  Charge,  Honolulu, 
T.  H.  for  the  attention  of  IT:FC:LJH.  The  sign- 
ing and  filing  of  this  form  will  exi)edite  the  closii\o- 
of  your  return  by  permitting  an  early  assessment 
of  the  deficiency,  and  will  prevent  the  accumulation 
of  interest,  since  the  interest  period  terminates  30 
days  after  filing  the  form,  or  on  the  date  assessment 
is  made,  whichever  is  earlier. 
Respectfully, 

GUY  T.  HEI.VERING, 
Commissioner, 
By  (Sgd.)     H.  A.  PETERSON 

Internal  Revenue  Agent  in 
Charge. 
Enclosures : 
Statement. 
Form  of  waiver.  [11] 


vs.  Bishop  Tnist  Co.,  Ltd.  13 

IT:FC:LJH-90D 

STATP]MENT 

#5053 

Estate  of  John  A.  McCandless,  Deceased,   I^isliop 

Trust  Company,  Limited,  Executor,  Honolulu,  'l\  TT. 

Tax  Liability  for  the  Taxable  Year  Ended 
January  31,  1936 
Income  tax 

Liability— $15,408.33. 

Assessed — None. 

Deficiency— $15,408.33. 

In  making  this  determination  of  your  income  tax 
liability,  careful  consideration  has  been  given  to 
the  reports  of  examination  dated  January  31,  1938; 
to  your  protest  dated  March  28,  1938;  and  to  the 
statements  made  at  the  conferences  held  on  April 
29,  1938  and  November  14, 1938. 

From  information  on  file  in  this  office,  it  appears 
John  A.  McCandless  died  testate  on  January  30, 
1930.  The  Bisho])  Trust  Company,  Ltd.,  was  execu- 
tor under  the  will,  which,  after  providing  for  ])ay- 
ment  of  decedent's  just  debts  and  specific  bequests, 
directed  that  the  balance  of  the  estate  be  turned 
over  to  the  Bishop  Trust  Coni])any  in  trust. 

On  January  22,  1936,  ])ursuant  to  the  order  of 
the  Court,  First  Judicial  Circuit,  Territory  of  Ha- 
Avaii,  filed  Janiuiry  21,  1936,  there  was  turned  over 
to  the  Bishop  Trust  Company,  Ltd,  Trustee,  John 
A.  McCandless  Trust,  $20,504.58,  which  was  re- 
ported as  follows  on  the  return  filed  by  you : 

''Final  return  of  Estate  in  administration  on 
January  25,  1936,  $20,504.88  was  distributed  to 
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Bishop  Trust  Company,  Ltd.,  Trustee  under  the 
will  of  John  A.  McCandless,  deceased,  by  Bishop 
Trust  Company,  Ltd.,  Executor,  $19,423.72  of 
which  has  been  returned  by  the  Trustee  in  its 
returns  on  form  1041  and  form  1040  for  the 
fiscal  year  ended  January  31,  1936." 

The  cash  payment  has  been  disallowed  as  a  de- 
duction in  determining  your  net  income  as  sucli 
payment  does  not  constittue  an  allowable  deduction 
under  the  provisions  of  section  162(c)  of  the  Reve- 
nue Act  of  1934  in  computing  the  net  income  of  the 
estate. 

ADJUSTMENTS  TO  NET  INCOME 

Net  income  as  disclosed  by  return $     none 

[12] 

Unallowable  deductions  and  additional  income : 

(a)  Dividends  received  80,359.29 

Nontaxable  income  and  additional  deductions : 

(b)  Capital  net  loss $  2,000.00 

(c)  Interest  paid 856.68 

(d)  Taxes  paid  401.27 

(e)  Other  deductions  4,067.15        6,825.10 

Net  income  adjusted $73,534.19 

EXPLANATION  OF  ADJUSTMENTS 

(a)  Dividends  received  as  follows: 

Pioneer  Mill  Co.,  Ltd $  7,667.00 

Ewa  Plantation  Co.,  Ltd 1,200.00 

Oahu  Sugar  Co.,  Ltd 7,750.00 

Home    Insurance    Co.    of   Hawaii, 

Ltd 1 ,800.00 

McCandless  Building  Co.,  Ltd 2,188.80 

C.  Brewer  &  Co.,  Ltd 3,888.00 

Waialua  Agricultural  Co.,  Ltd 720.00 

Bank   of  Hawaii 1,524.00 
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Iiitor-lsliiiul  Steam  Navigation  Co., 

Ltd 2,380.00 

Pacific  Gas  &  Electric  Co 99.04 

Bishop  Trust  Co.,  Ltd 31.25 

J.  A.  McCandless  Co.,  Ltd 49,11L20 

Alexander  &  Baldwin,  Ltd 2,000.00 


$80,359.29 

(b)  Capital  net  loss  as  deducted  in  form  1041. 

(c)  Interest  paid  as  deducted  in  form  1041. 

(d)  Taxes    paid    as    deducted    in    form 

1041  $      400.19 

Excise    tax    paid    on    dividends    re- 
ceived from  C.  Brewer  &  Co.,  Ltd.  1.08 


$     401.27 


[13] 


(e)  Income  commissions  $  4,044.23 

Sundry  expense  22.92 


$  4,067.15 

COMPUTATION  OF  TAX 

Net  income  adjusted $73,534.19 

Less: 

Personal  exemption  1 ,000.00 


Balance  (surtax  net  income) 72,534.19 

Less: 

Dividends    80,359.29 


Net  income  subject  to  normal  tax None 

Surtax  on  $72,534.19 $15,408.33 

Correct  income  tax  liability $15,408.33 

Income  tax  assessed None 


Deficiency  of  income  tax $15,408.33 

[Endorsed]:  U.  S.  B.  T.  A.  Filed  April  11,  1939. 

[14] 


16  Commissioner  of  Itif.  Revenue 

[Tide  of  Board  and  Cause.] 

AXSWER 

CcMues  now  the  Commissioner  of  Internal  Reve- 
nne,  respondent  above  named,  bv  Ms  attorney,  J.  P. 
Wencbel,  Chief  Counsel,  Bureau  of  Internal  R^eve- 
nue,  and  for  answer  to  the  i>etition  filed  by  the 
aboTe-iiamed  ]ietitioner,  admits  and  denies  as  fol- 
lows: 

I.  Admits  the  first  and  last  sentences  contained 
in  paragraph  I  of  the  petition,  but,  for  lack  of  in- 
formation, denies  the  remaining  allegations  con- 
tained in  said  paragraph. 

IL  Admits  the  allegations  contained  in  i^ara- 
graph  U  of  tlie  petition. 

m.  Admits  the  allegations  contained  in  para- 
graph III  of  the  petition. 

TV.  A^  B,  C,  D.  Denies  that  the  Commissioner 
erred  in  the  determination  of  the  deficiency  as  al- 
les^ed  in  sub]  paragraphs  A  to  D,  inclusive,  of  para- 
sraph  IV  of  the  i>etition.  [15] 

Y.  A  to  D,  inclusive.  Admits  the  allegations 
contained  in  subparagi-aphs  A  to  D,  inclusive,  of 
I»aragraph  Y  of  the  ]>etition. 

E.  For  lack  of  information,  denies  the  aUega- 
Hoas  contained  in  subparagi-a]:)h  E  of  paragraph  Y 
of  the  petition. 

F.  Deni^  the  allegations  contained  in  subpara- 
graj^  F  of  paragraph  Y  of  the  petition. 

Cr.  Denies  the  allegations  contained  iii  subpara- 
?:raph  G  of  ]iaragraph  Y  of  the  petition. 

H.  Admits  the  Commissioner  of  Internal  Reve- 
nue included  in  gi-oss  income  in  the  determination 
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of  the  tax])ayer's  statutory  not  income  f'oi'  llie  tax- 
able year  ended  Januaiy  31,  1936,  the  $49,111.20 
distribution  made  by  John  A.  MeCandless  &  Com- 
pany, Limited,  as  alleged  in  subparagi'apli  H  of 
paragraph  V  of  the  ])etition,  but  denies  the  remain- 
ing^ allegations  contained  in  said  parai^raph. 

I.  Denies  the  allegations  contained  in  subpara- 
graph I  of  paragraph  V  of  the  petition. 

J.  Denies  the  allegations  contained  in  sub])ara- 
graph  J  of  paragraph  V  of  the  petition. 

K.  Admits  the  Commissioner  of  Internal  Reve- 
nue denied  as  deductions  from  gross  income  in  the 
determination  of  the  taxpayer's  statutory  net  in- 
C(»me  for  the  taxable  year  ended  January  :>1,  1936, 
the  $2,925.00  accountant's  fees  and  the  $1,859.35  ac- 
countant's traveling  expenses,  as  alleged  in  su])j)ara- 
graph  K  of  ])aragra})h  V  of  the  petition.  [16] 

L.  Denies  the  allegations  contained  in  sub])ara- 
graph  L  of  paragraph  V  of  the  petition. 

M.  Admits  that  included  in  the  residuary  estate^ 
of  the  taxpayer  which  was  conveyed,  transferred, 
and  delivered,  on  January  22,  1936,  to  Bisho])  Trust 
Company,  Limited,  Trustee,  under  the  will  and  of 
the  estate  of  John  A.  McCandless,  deceased,  ])ursu- 
ant  to  an  order  of  court  made  January  21,  1936, 
was  $20,504.58  cash  income  received  by  the  tax- 
payer during  the  taxable  year  ended  January  31, 
1936,  as  alleged  in  sub])aragraph  M  of  ])aragrai)h 
Y  of  the  ])etition,  but  denies  the  remaining  alloiia- 
tions  contained  in  said  pargraph. 
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N.  Denies  the  allegations  contained  in  subpara- 
graph N  of  paragraph  V  of  the  petition. 

O.  Admits  the  allegations  contained  in  subpara- 
graph O  of  paragraph  Y  of  the  petition. 

P.  Denies  the  allegations  contained  in  subpara- 
graph P  of  paragraph  V  of  the  petition. 

YL  Denies  generally  and  specifically  each  and 
every  allegation  in  the  petition  not  hereinbefore 
admitted,  qualified  or  denied. 

Wherefore,  it  is  prayed  that  the  Commissioner's 
determination  be  approved  and  that  the  petitioner's 
appeal  be  denied. 

Signed    J.  P.  WENCHEL     - 
TMM 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue. 
Of  Counsel: 

ALVA  C.  BAIRD, 
^r.  M.  MATHER, 

Special  Attorneys,  Bureau  of  Internal 
Revenue. 

TMM:emb  5-9-39 

[Endorsed] :  T".  S.  ]].  T.  A.    Filed  May  17,  1939. 

[17] 
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Docket  No.  97943.   Promulgated  November  27,  1940. 
1.     During  the  taxable  year  a  portion  of  the  in- 
come of  the  decedent's  estate  in  process  of  adminis- 
ti'ation  or  settlement  was  turned  over  to  the  trustee 
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of  a  testamentary  trust,  vvliicli  retumed  it,  less  de- 
ductible ex])ense,  for  income  tax.  Held,  following 
Estate  of  Ida  A.  White,  41  B.  T.  A.  525,  that  the 
amount  so  turned  over  to  the  trustee  is  a  legal  de- 
duction from  gross  income  under  section  162  (c) 
of  the  Revenue  Act  of  1934. 

2.  During  the  taxable  year  the  petitioner  paid 
the  fees  and  traveling  expenses  of  an  accountant 
incurred  iii  adjusting  petitioner's  income  taxes  for 
prior  taxable  years.  Held,  that  the  amounts  paid 
are  not  legal  deductions  from  gross  income. 

Urban  E.  Wild,  Esq.,  Milton  Cades,  Esq.,  and 
E.  R.  Cameron,  C.  P.  A.,  for  the  petitioner. 

T.  M.  Mather,  Esq.,  for  the  respondent. 

OPINION 

Smith:  This  is  a  proceeding  for  the  redetermina- 
tion of  a  deficiency  of  $15,408.33  in  income  tax  of  the 
estate  of  John  A.  McCandless,  deceased,  during  the 
period  of  administration  or  settlement  for  the  fiscal 
year  ended  Januaiy  31,  1936.  Only  a  portion  of 
the  deficiency  is  in  controversy. 

The  petitioner  alleges  that  the  respondent  erred 
in  disallowing  the  deduction  from  gross  income  of 
(1)  $2,925  professional  fees  and  $1,859.35  traveling 
expenses  which  were  ])aid  by  the  estate  during  the 
taxable  year  as  ordinary  and  necessary  exjienses 
incurred  in  carrying  on  its  business,  and  (2)  $20,- 
504.58  representing  income  received  by  the  estate 
during  the  taxable  year  "that  was  ])ro]ierly  ])aid 
during  such  year  to  Bishop  Trust  Company,  Lim- 
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ited,  Trustee  and  sole  residuary  legatee  undei'  the 
Will  and  of  the  Estate  of  John  A.  McCandless,  de- 
ceased. ' ' 

The  petitioner,  Bishop  Trust  Co.,  Ltd.,  of  Hono- 
lulu, Territor}^  of  Hawaii,  was  during  the  taxable 
year  1936  the  duly  appointed  and  [18]  acting  exe- 
cutor under  the  will  and  of  the  estate  of  John  A. 
McCandless,  who  died  a  resident  of  Honolulu  on 
January  30,  1930. 

The  decedent  left  a  large  estate.  He  named  the 
Bishop  Trust  Co.,  Ltd.,  an  Hawaiian  corporation, 
as  his  executor,  and  also  as  the  testamentary  trus- 
tee of  his  residuaiy  estate,  and  it  duly  qualified 
as  such.  The  decedent  provided  in  his  will  that  the 
executor  should  pay  to  his  widow  $1,000  per  month 
for  support  and  maintenance  during  the  administra- 
tion of  his  estate,  the  first  of  such  payments  to  be 
made  one  month  from  the  date  of  his  death  and  suc- 
ceeding payments  in  a  like  amount  on  the  same  day 
of  each  succeeding  month  until  such  time  as  his 
residuary  estate  should  be  turned  over  to  the  testa- 
mentary trustee.  He  also  directed  that  the  executor 
should  ])ay  to  each  of  his  four  grandchildren  for 
su]>])ort,  maintenace,  and  education  during  the  ad- 
ministration of  the  estate  $250  per  month,  the  first 
pa.yment  to  be  made  one  month  from  the  date  of 
his  death  and  succeeding  payments  on  the  same  day 
of  each  succeeding  month  until  such  time  as  his 
residuary  estate  should  be  turned  over  to  the  testa- 
mentary trustee.  His  will  further  provided : 
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Eighth.  I  give,  devise  and  bequeuth  all  of 
the  rest,  residue  and  remainder  of  my  estate, 
real,  personal  or  mixed,  wheresoever  situated 
and  of  every  kind  or  nature,  and  any  property 
over  which  I  shall  possess  any  ])ow('i'  of  a])- 
pointment,  to  IJishop  Trust  Company,  Limited, 
an  Hawaiian  corporation,  in  trust  for  the  uses 
and  ])urf)oses  and  with  the  ])owers  as  horoin- 
after  stated,     *     *     * 

Thv  trustee  was  directed  to  "pay  and  deliver  from 
tho  accumulations  and  net  income  of  my  sau1  trust 
estate"  $1,000  per  month  to  his  widow,  beginning 
one  month  from  the  date  of  the  last  monthl\-  ])ay- 
ment  made  to  the  widow  by  the  executor  and  con- 
tinuing until  such  time  as  his  eldest  grandchild 
should  attain  the  age  of  21  years,  after  which  the 
widow  was  to  receive  one-tenth  of  the  annual  net 
income  of  the  trust.  The  trustee  was  also  directed 
to  "pay  and  deliver  from  the  accumulations  and  net 
income  of  my  said  trust  estate"  $250  ])er  month  to 
each  grandchild.  After  a  grandchild  attained  the 
age  of  21  years  he  or  she  was  to  receive  one-tenth 
of  the  annual  net  income  of  the  trust  estate.  Sur- 
])\us  income  of  the  trust  estate  was  to  be  accmnu- 
lated  and  invested.  When  the  youngest  grandchild 
attained  the  age  of  30  years  the  trust  was  to  deter- 
mine and  one-tifth  of  the  trust  estate  was  to  be  paid 
over  to  the  widow,  if  living,  and  one-tifth  to  (^ach 
grandchild  per  stirpes. 
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On  January  12,  1936,  the  executor  filed  a  petition 
in  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii,  sitting  in  probate,  request- 
ing an  approval  of  its  first  and  fuial  account  of  the 
administration  of  the  estate  and  that  "an  order  be 
made  to  deliA^er  over  such  property  as  remains  to 
the  persons  thereto  entitled,  and  [19]  that  petitioner 
be  relieved  from  all  further  responsibilities  as  exe- 
cutor under  the  will  and  of  the  estate  of  John  A. 
McCandless." 

On  January  21,  1936,  the  court,  sitting  in  probate, 
entered  an  order  reading  in  part  as  follows: 

It  Is  Further  Ordered,  Adjudged  and  De- 
creed that  Bishop  Trust  Company,  Limited, 
shall  forthwith  upon  the  signing  of  this  Order, 
conA'^ey,  transfer  and  deliver  to  Bishop  Trust 
Company,  Limited,  as  Trustee  under  the  Will 
and  of  the  Estate  of  John  A.  McCandless,  De- 
ceased, the  assets  remaining  in  its  hands  as 
Executor  aforesaid;  and  that  upon  the  filing 
herein  of  due  and  proper  vouchers  showing  the 
receipt  by  Bishop  Trust  Company,  Limited,  as 
Trustee  under  the  Will  and  of  the  Estate  of 
John  A.  McCandless,  Deceased,  of  the  assets  re- 
maining in  the  hands  of  Bishop  Trust  Company, 
Limited,  as  such  Executor,  Bishop  Trust  Com- 
pany, Limited,  be  discharged  from  its  trust  as 
Executor  of  the  Will  of  John  A.  McCandless, 
Deceased,  in  all  particulars,  except  that  Bishop 
Trust  Company,  Limited,  shall  remain  as  such 
Executor  for  such  time  as  may  be  necessary  to 
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secure  a  substitution  of  itself,  as  Trustee  as 
aforesaid,  as  Party-Petitioner  in  the  two  ap- 
peals before  the  United  States  Board  of  Tax 
Appeals  against  the  Commissioner  of  Internal 
Revenue  now  })endin,g',  so  that  said  a])i)eals  may 
be  proy)erly  presented  and  settled;  and  when 
such  substitution  has  been  effectuated,  then  and 
upon  the  filin,"-  herein  of  a  verified  statement 
by  such  Executor  showing  the  same,  Bishoj) 
Trust  Company,  Limited  shall  be  discharged 
as  such  Executor  in  such  i)articulars  without 
any  further  order  being  entered  by  the  Court. 

Pursuant  to  such  order  the  ])etitioner  as  execu- 
tor, on  January  22,  1936,  transferred  and  delivered 
to  itself  as  trustee  the  residue  of  the  decedent's  es- 
tate and  was  discharged  as  executor  of  the  estate, 
subject  to  the  performance  of  specific  acts,  which 
have  since  been  performed. 

The  petitioner  kept  its  accounts  and  made  its  in- 
come tax  returns,  on  both  Form  1040  and  1041,  on  the 
cash  r(»ceipts  and  disbursements  basis  and  on  the 
basis  of  a  fiscal  year  beginning  February  ]  and 
ending  January  31.  The  returns  were  filed  with 
the  collector  at  Honohdu. 

Hie  gross  receipts  of  the  estate  for  the  taxable 
year  ended  January  31,  1936,  consisted  of  $73,111.25 
from  the  sales  of  shares  of  stock  and  $80,359.29 
dividends  received  from  domestic  corporations.  The 
respondent  determined  that  the  gross  income  of  the 
estate  for  income  tax  ]mr])oses  consisted  solely  of 
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dividends  from  domestic  corporations  in  the  amount 
of  $80,359.29,  from  which  he  permitted  the  deduc- 
tion therefrom  of  a  capital  net  loss  of  $2,000,  sus- 
tained on  the  sales  of  shares  of  stock,  and  other 
items  of  expense  aggregating  $4,825.10,  and  arrived 
at  a  net  income  of  $73,534.19. 

Included  in  the  residuary  estate  of  the  decedent 
which  the  petitioner  as  executor  transferred  to  it- 
self as  trustee  on  January  22,  1936,  pursuant  to  the 
order  of  the  court  made  January  21,  1936,  was  $20,- 
504.58  casli  which  had  been  received  by  the  executor 
5is  income  during  the  taxable  year  ended  January 
31,  1936.  This  amount  was  [20]  claimed  as  a  de- 
duction m  the  return  wliich  the  petitioner,  as  execu- 
tor, filed  on  behalf  of  the  estate  for  the  fiscal  year 
ended  January  31,  1936. 

In  the  determination  of  the  deficiency  herein  the 
respondent  disallowed  the  deduction  of  the  said 
amomit  of  $20,504.58  on  the  ground  that  it  did  not 
constitute  an  allowable  deduction  under  the  provi- 
sions of  section  162  (c)  of  the  Revenue  Act  of  1934. 

The  Bishop  Trust  Co.,  Ltd.,  as  testamentary  trus- 
tee, in  the  return  filed  on  behalf  of  the  trust  for 
the  taxable  year  begun  February  1,  1935,  and  ended 
January  31,  1936,  inchided  in  the  gross  income  of 
the  trust  estate  $19,639.72  of  the  said  amount  of, 
$20,504.58  and  duh^  paid  income  tax  thereon.  i 

The  petitioner  paid  to  Cameron  and  Johnstone,, 
certified  ])ublic  accountants,  during  the  taxable  yeaij 
ended  January  31,  1936,  $2,925  professional  fees  and 
$1,859.35  traveling  expenses.    These  payments  cov- 
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ei'cd  the  cost  of  a  trip  to  Califoriiia  for  the  investi- 
gation for  Federal  income  tax  purposes  of  claims 
for  additional    income   taxes  made  uj)on   the   ])eti- 
tioner  for  the  fiscal  years  ended  January  31,  1932, 
January  31,  1933,  and  January  31,  1934;  for  conTer- 
(^ncos  in  Washington  witli  respect  to  claims  for  ad- 
ditional taxes;  for  filing  protests  and  claims  for  re- 
fuiul:   nnd  for  the   preparation   of  the  income  tax 
return  of  the  estate  for  the  fiscal  year  ended  Janu- 
ary 31,  1935.  "^ 
—  Our  first  question  is  whether  the  amount  of  $20,-        /^   <-j 
504.58  re])resenting  the  accumulated  income  of  the 
decedent's  estate  during  the  period  of  administra-      ,  Z 
tion,  which  the  executor  irTlmal  settlement  of  the      'Ty*^ 
estate  ])aid  over  to  itself  as  residuary  trustee,  is  de-  a^jjt 
ductible  from  the  gross  income  of  the  estate.                   /'^^^T^ 

Section  162  (c)  of  the  Revenue  Act  of  1934  pro-       yL^.^ 
vides  that : 

(c)  In  the  case  of  income  received  by  estates 
of  deceased  ])ersons  during  the  period  of  admin- 
istration or  settlement  of  the  estate,  and  in  the 
case  of  income  which,  in  the  discretion  of  the 
fiduciary,  may  be  either  distributed  to  the  bene- 
ficiary or  accumulated,  there  shall  be  allowed  as 
an  additional  deduction  in  computing  the  net 
income  of  the  estate  or  trust  the  amount  of  the 
income  of  the  estate  or  trust  for  its  taxable 
year,  which  is  properly  paid  or  credited  during 
such  year  to  any  legatee,  heir,  or  beneficiary, 
but  the  amomit  so  allowed  as  a  deduction  shall 
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be  included  in  computing  the  net  income  of  the 
legatee,  heir,  or  beneficiary. 

This  issue  is  controlled  by  the  Board's  decision 
in  Estate  of  Ida  A.  White,  41  B.  T.  A.  525,  where 
we  held  on  facts  not  distinguishable  from  those  in 
the  instant  case  that  the  income  of  an  estate  in 
process  of  administration  which  w^as  paid  over  to 
the  residuary  trustees  and  reported  as  income  by 
the  trustees  in  their  fidu.ciary  return  for  that  year 
was  deductible  by  the  estate  as  income  paid  to  a 
''legatee"  [21]  within  the  meaning  of  section  162 
(c)  above.  In  that  case  we  distinguished  Weigel  v. 
Commissioner  (C.  C.  A.  7th  Cir.),  96  Fed.  (2d) 
387,  on  the  ground  that  the  income  there  in  dispute 
was  a  gain  from  the  sale  of  corpus  of  the  estate  and 
not  from  income.   In  its  opinion  the  Board  said: 

The  respondent  cites  A¥eigel  v.  Commissioner, 
96  Fed.  (2d)  387,  affirming  34  B.  T.  A.  237, 
The  facts  in  that  case  are  readily  distinguish- 
able from  those  in  the  case  at  bar.  There  the 
question  involved  was  the  gain  realized  from  the 
sale  of  corpus.  By  the  terms  of  the  will  all  es- 
tate income  became  part  of  the  corpus  of  the 
trust  estate.  That  situation  does  not  exist  here. 
We  find  that  the  income  in  question  preserved 
its  identity  from  its  receipt  by  the  petitioners  to 
its  payment  to  the  legatee.  It  was  paid  as  in- 
come.    *     *     * 

Here,  as  in  the  White  case,  the  amount  in  dispute 
was  income  of  the  estate,  rather  than  an  accretion 
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to  corpus,  and  it  was  paid  over  to  the  residuary 
trustee  as  income. 

See  also  Lynclibnrg-  ^I'riist  &  Savings  Bank  v. 
Commissioner,  68  Fed.  (2d)  356;  certiorari  denied, 
292  U.  S.  640;  George  G.  Allen  et  al..  Trustees,  40 
B.  T.  A.  351;  and  Angier  Jl  Duke,  38  B.  ^i\  A. 
1264. 

We  hold  ui)on  authority  of  the  Estate  of*  Ida  A. 
White,  supra,  that  the  amount  of  $20,504.58  is  de- 
ductible from  the  gross  income  of  the  estate. 

The  remaining  issue  is  whether  the  amounts  of 
$2,925  and  $1,859.35,  representing,  respectively,  ac- 
countant's fees  and  expenses  i)aid  by  the  executor 
in  connection  with  the  settlement  of  income  tax 
claims  of  the  Government  against  the  estate  for 
years  prior  to  the  taxable  year  before  us  are  legal 
deductions  from  gross  income. 

Section  162  of  the  Revenue  Acts  of  1934  and  1936 
provides  that  the  income  of  an  estate  in  j)rocess  of 
administration  or  settlement  shall  be  comi)Uted  in 
the  same  manner  as  the  income  of  an  individual, 
with  certain  exceptions  not  material  to  the  present 
issue.  Section  23  of  the  same  taxing  acts  provides 
for  the  deduction  from  the  gross  income  of  an  indi- 
vidual of  ''All  the  ordinar}^  and  necessary  expenses 
paid  or  incurred  during  the  taxable  year  in  carrying 
on  any  trade  or  business."    (Subdivision   (a)). 

The  immediate  question  before  us  then  is  whether 
the  petitioner  was  engaged  ''in  carrying  on  any 
trade  or  business"  within  the  meaning  of  the  statute 
during  the  fiscal  year  ended  January  31,  1936.    It 
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can  not  be  doubted  that  in  some  cases  an  estate  in 
process  of  administration  or  settlement  is  carrying 
on  a  trade  or  business  within  the  meaning'  of  the 

Statute.    See  Vyuq  v.  United  States,  Ct.  Cls. 

(Oct.  7,   1940).    In  that  case  the  court  held 

that  WYton  the  evidence  the  estate  was  engaged  in 
carrying  on  a  trade  or  business  [22]  within  tlie 
meaning  of  the  statute.  The  evidence  showed  that 
the  executor  was  under  the  necessity  of  employing 
several  persons  to  assist  in  the  administration  of  the 
estate. 

The  record  in  this  proceeding  does  not,  in  our 
opinion,  show  the  carrying  on  of  a  trade  or  business 
by  the  petitioner  during  the  taxable  year.  During 
such  year  it  sold  certain  shares  of  stock  belonging 
to  the  estate  at  a  Iosr.  Tts  gross  incoiue  consisted 
entirely  from  the  receipt _of  dividends  upon  shares 
of  stock  of  domestic  _coj:pm:Mions.  It  paid  a  firm 
of  accountants  fees  and  traveling  expenses  in  con- 
nection with  the  adjustment  of  the  income  taxes  of 
the  estate  for  prior  years.  If  John  A.  McCandless 
Iiad  been  living  during  the  taxable  3^ear  before  us 
and  had  received  the  dividends  upon  his  shares  of 
stock,  and  made  the  payments  here  in  question,  we 
do  not  think  it  could  be  held  that  he  was  carrying 
on  a  trade  or  business  within  the  meaning  of  the 
statute  and  he  would  not  have  been  entitled  to  de- 
duct such  ])ayments.  See  Deputy  v.  duPont,  308 
U.  S.  488. 

The  facts  before  us  are  substantially  the  same  as 
those  which  obtained  in  Estate  of  C.  R.  Hubbard, 
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4J  n.  T.  A.  (328.  In  tliat  case  we  held  that  the  es- 
tate was  not  engaged  in  carrying  on  a  trade  or 
business  within  the  meaning  of  the  taxing  statute. 
The  action  of  the  resi)ondent  in  disalh)wing  the 
deduction  from  the  gross  income  of  the  payments 
here  in  question  is  approved. 

Decision  will  be  entered  under  Rule  50.  [23] 


United  States  Board  of  Tax  Appeals 
Washington 

Docket   No.  97943 

ESTATE  OF  JOHN  A.  McCANDLESS,  DE- 
CEASED, BISHOP  TRUST  COMPANY,  LIM- 
ITED, EXECUTOR, 

Petitioner, 

V. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  opinion  of  the  Board  pronml- 
gated  on  November  27,  1940,  the  respondent  herein 
on  December  20,  1940  having  tiled  a  recomputation 
of  tax  and  the  petitioner  on  January  25,  1941  hav- 
ing filed  an  acquiescence  to  such  recomputation, 
now,  therefore,  it  is 
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ORDERED  and  DECIDED:  That  there  is  a 
deficiency  in  income  tax  in  the  amount  of  $8,308.88 
for  the  fiscal  year  ended  January  31,  1936. 

(Signed)     CHARLES  P.  SMITH 

Member 
Enter : 
Entered  Jan.  28,  1941.  [24] 


In  the  United  States  Circuit  Court  of  Appeals 
for  the  Nmth  Circuit 

B.T.A.  Docket  No.  97943 

GUY  T.  HELVERING,  Commissioner  of  Internal 
Revenue, 

Petitioner  on  Review, 

V. 

BISHOP   TRUST   COMPANY,   LIMITED,   EX- 
ECUTOR  OF    THE    ESTATE    OF   JOHN   A. 
McCANDLESS,  DECEASED, 

Respondent  on  Review. 

PETITION  FOR  REVIEW  AND  STATEMENT 
OF  POINTS 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit : 
Now  Comes  Guy  T.  Helvering,  Commissioner  of 
Internal  Revenue,  by  his  attorneys,  Samuel  O. 
Clark,  Jr.,  Assistant  Attorney  General,  J.  P.  Wen- 
chel,  Chief  Counsel,  Bureau  of  Internal  Revenue, 
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and  Charles  E.  Lowery,  Special  Attorney,  Bureau 
of  Internal  Revenue,  and  resi)ectfully  shows: 

I. 

Jurisdiction 
That  he  is  duly  ai)pointed,  qualified  and  acting 
Commissioner  of  Internal  Revenue  of  the  United 
States,  holding  liis  office  by  virtue  of  the  laws  of 
the  United  States;  that  the  res])ondent  on  reviev;, 
Bishop  Trust  Com2)any,  Limited,  Executor  of  the 
Estate  of  John  A.  McCandless,  Deceased  (herein- 
after sometimes  referred  to  as  the  taxpayer),  is  a 
corporation  organized  and  existing  under  the  laws 
of  the  Territory  of  Hawaii,  having  its  principal 
office  and  place  of  business  in  Honolulu,  Hawaii, 
and  was  during  the  taxable  year  ended  January 
ol,  1936,  the  taxable  period  here  involved,  the  duly 
apj^ointed  and  [25]  acting  Executor  under  the  will 
and  of  the  Estate  of  Jolui  A.  McCandless,  deceased, 
a  citizen  of  the  United  States  and  a  resident  of  the 
City  of  Honolulu,  Territory  of  Hawaii,  who  died 
in  Honolulu,  Hawaii,  on  January  30,  1930.  By  order 
of  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii,  at  Chambers  in  Probate,  dated 
January  21,  1936,  the  said  Bishop  Trust  (\)mpany, 
Limited,  transferred  and  delivered  to  itself  on  Janu- 
ary 22,  1936,  as  Trustee  under  the  will  and  of  the 
Estate  of  John  A.  McCandless,  deceased,  the  residu- 
ary estate  of  the  deceased  and  has  been  since  said 
distribution  and  now  is  the  duly  appointed,  quali- 
fied, and  acting  Trustee  imder  the  will  and  of  the 
Estate  of  John  A.  McCandless,  deceased.  The  tax- 
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payer  did  not  inform  the  Commissioner  of  its  dis- 
charge as  Executor  of  the  Estate  of  the  deceased 
in  the  manner  provided  in  Section  312  of  the 
Revenue  Act  of  1934. 

The  taxpayer  filed  its  Federal  income  tax  return 
for  the  fiscal  year  ended  January  31,  1936,  with 
the  Collector  of  Internal  Revenue  for  the  District 
of  Hawaii,  whose  office  is  located  in  the  City  of 
Honolulu,  Hawaii,  and  within  the  judicial  circuit 
of  the  United  States  Circuit  Court  of  ApjDeals  for 
the  Ninth  Circuit. 

The  Commissioner  files  this  petition  pursuant  to 
the  provisions  of  Sections  1141  and  1142  of  the 
Internal  Revenue  Code. 

11. 

Prior  Proceedings 

On  February  9,  1939,  the  Commissioner  deter- 
mined a  deficiency  in  Federal  income  tax  liability 
against  the  taxpayer  for  the  fiscal  year  ended  Janu- 
ary 31,  1936,  in  the  amount  of  $15,408.33  and  sent 
to  the  taxpayer,  by  registered  mail,  a  notice  of  said 
deficiency  in  accordance  with  the  provisions  [26]  of 
existmg  internal  revenue  laws.  Thereafter  and  on 
April  11,  1939,  the  taxpayer  filed  an  appeal  from 
said  determination  of  the  Commissioner  with  the 
United  States  Board  of  Tax  Appeals. 

The  appeal  was  duly  tried  to  the  United  States 
Board  of  Tax  Appeals  and  under  date  of  November 
27,  1940,  the  Board  promulgated  its  findings  of  fact 
and  opinion,  pursuant  to  which  opinion  decision 
was   entered  by   the   Board   on   January   28,   1941, 
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wherein  and  whereby  it  was  ordered  and  decid(.'d 
that  there  is  a  deficiency  in  income  tax  in  the  amount 
of  $8,308.88  for  the  fiscal  year  ended  January  31, 
1936. 

III. 
Nature  of  (Controversy 
1'he  decedent,  John  A.  McCandless,  died  testate 
on  January  30,  1930,  leaving  a  large  estate  and  nam- 
ing the  Bishop  Trust  Company,  Limited,  as  his 
executor  and  also  as  the  testamentary  trustee  of  his 
residuary  estate.  In  his  will  the  decedent,  after 
making  provision  for  certain  monthly  i)ayments  bj^ 
the  executor  to  his  widow  and  his  four  grandchildren 
until  such  time  as  his  residuary  estate  should  be 
turned  over  to  the  designated  testamentary  trustee, 
gave  and  bequeathed  certain  specific  amounts  to 
other  designated  parties,  devised  and  bequeathed 
certain  properties  to  his  widow,  and  made  the  fur- 
ther provision  that: 

"I  give,  devise  and  bequeath  all  of  the  rest, 
residue  and  remainder  of  my  estate,  real,  per- 
sonal or  mixed,  wheresoever  situated  and  of 
every  kind  or  nature,  and  any  property  over 
which  I  shall  possess  any  power  of  appoint- 
ment, to  Bishop  Trust  Company,  Limited,  an 
Hawaiian  corporation,  in  trust  for  the  uses 
and  purposes  and  with  the  powers  as  herein- 
after stated,  *  *  *^'  [27] 

The  trustee  was  directed  to  continue  the  monthly 
payments  to  the  widow  until  the  eldest  grandchild 
should  attain  the  age  of  21  years,  after  which  the 
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widow  was  to  receive  one-tenth  of  the  aimual  net 
income  of  the  trust  estate,  and  to  continue  the 
monthly  i)a7ments  to  each  grandchild  until  he  or 
she  attained  the  age  of  21  years  when  he  or  she  was 
to  receive  one-tenth  of  the  annual  net  income  of 
the  trust  estate.  The  surplus  income  of  the  trust 
estate  was  to  be  accumulated  and  invested  and  when 
the  youngest  grandchild  should  attain  the  age  of  30 
years  the  trust  was  to  determine  and  a  one-fifth 
portion  of  the  estate  was  to  be  paid  over  to  the 
widow,  if  living,  and  one-fifth  to  each  grandchild 
per  stirpes. 

Pursuant  to  the  order  of  court,  as  aforesaid,  the 
taxpayer  executor,  on  January  22,  1936,  transferred 
and  delivered  to  itself  as  trustee  the  residue  of 
decedent's  estate.  For  the  fiscal  year  beginning  Feb- 
ruary 1,  1935,  the  estate  had  gross  receipts  of  $73,- 
111.25  from  sales  of  shares  of  stock  and  $80,359.29 
in  dividends  received  from  domestic  corporations. 
The  Coimnissioner  determined  that  the  gross  in- 
come of  the  estate  for  income  tax  purposes  consisted 
solely  of  dividends  from  domestic  cori)orations  in 
the  amount  of  $80,359.29,  from  which  he  permitted 
the  deduction  therefrom  of  a  capital  net  loss  of 
$2,000,  sustained  on  the  sales  of  shares  of  stock,  and 
other  items  of  expense  aggregating  $4,825.10,  and 
arrived  at  a  net  income  of  $73,534.19.  Among  the 
assets  of  the  residuary  estate  which  were  transferred 
to  the  trustee  on  January  22,  1936,  was  $20,504.58 
cash  which  had  been  received  by  the  executor  as 
income  during  the  taxable  year  ended  January  31, 
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19.36,  and  whicli  was  clainic'd  as  a  deduction  f'l'om 
gross  income  in  the  return  filed  on  belialf  of  tli(i 
estate  for  the  fiscal  year  ended  January  31,  1936. 
The  Commissioner  disallowed  the  claimed  deduction 
on  the  ground  that  the  amount  so  [28]  transferred 
did  not  constitute  an  allowable  deduction  under  the 
provisions  of  Section  162(c)  of  the  Revenue  Act 
of  1934. 

IV. 
STATEMENT  OF  POINTS 

Following  is  a  concise  statement  of  the  points 
upon  which  the  Commissioner  intends  to  rely  on 
the  review  herein  petitioned,  to-wit: 

The  United  States  lioard  of  Tax  Appeals  erred: 

1.  In  ordering  and  deciding  that  there  is  a  de- 
ficiency in  income  tax  for  the  fiscal  year  ended 
January  31,  1936,  in  the  amount  of  only  $8,308.88. 

2.  In  failing  to  order  and  decide  that  there  is  a 
deficiency  in  income  tax  for  the  fiscal  year  ended 
January  31,  1936,  in  the  amount  of,  to-wit,  $15,- 
408.33  as  determined  by  the  Commissioner. 

3.  In  holding  and  deciding  that  $20,504.58  rep- 
resenting income  received  by  the  estate  during  the 
taxable  year  "that  was  properly  paid  during  such 
year  to  Bishop  Trust  Company,  Limited,  Trustee 
and  sole  residuary  legatee  under  the  will  and  of 
the  Estate  of  John  A.  McCandless,  deceased"  was 
a  legal  deduction  from  gross  income  mider  Section 
162(c)  of  the  Revenue  Act  of  1934. 

4.  In  failing  to  hold  and  decide  that  $20,504.58 
representing  income  received  l3y  the  estate  during 
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the  taxable  year  "that  was  properly  paid  during 
such  year  to  Bishop  Trust  Comi^any,  Limited,  Trus- 
tee and  sole  residuary  legatee  imder  the  will  and 
of  the  Estate  of  John  A.  McCandless,  deceased" 
was  not  a  legal  deduction  from  gross  income  under 
Section  162(c)  of  the  Revenue  Act  of  1934. 

5.  In  holding  and  deciding  that  $20,504.58  rep- 
resenting income  [29]  received  by  the  estate  during 
the  taxable  year  "that  was  x^i'oi^erly  paid  during 
such  year  to  Bishop  Trust  Comx^any,  Limited, 
Trustee  and  sole  residuary  legatee  under  the  will 
and  of  the  Estate  of  John  A.  McCandless,  deceased" 
was  paid  to  the  residuary  trustee  as  income. 

6.  In  failing  to  hold  and  decide  that  $20,504.58 
representing  income  received  by  the  estate  during 
the  taxable  year  "that  was  properly  paid  during 
such  year  to  Bishop  Trust  Company,  Limited,  Trus- 
tee and  sole  residuary  legatee  under  the  wdll  and 
of  the  Estate  of  John  A.  McCandless,  deceased" 
was  not  paid  over  to  the  residuary  ti-ustee  as  in- 
come but  rather  that  the  amount  so  transferred  was 
paid  over  as  part  of  the  res  of  the  residuary  trust 
established  by  the  will  of  John  A.  McCandless, 
deceased. 

7.  In  that  its  ojDinion  and  decision  are  not  sup- 
ported by  but  are  contrary  to  its  findings  of  fact. 

8.  In  that  its  opinion  and  decision  are  not  sup- 
poi*ted  by  the  evidence  and  are  contrary  to  law. 

Wherefore,  the  Commissioner  petitions  that  the 
decision  of  the  United  States  Board  of  Tax  Ap- 
peals  be   reviewed   by   the   United    States    Circuit 
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Court  of  Appeals  Fur  tlie  Ninth  Circuit,  that  a 
transcript  of  the  record  be  prepared  in  accordance 
with  law  and  with  the  rules  of  said  Court  and 
transmitted  to  the  Clei'k  of  said  Court  for  filin.^-, 
and  that  appropriate  action  be  taken  to  the  end 
that  the  errors  complained  of  may  be  reviewed  and 
correcited  by  said  Court. 

SAMUEL   O.   CLARK,   JR., 

Assistant  Attorney  General. 
(Signed)  J.  P.  WENCHEL 

RLW 
Chief  Comisel, 
Bureau  of  Internal  Revenue. 

Of  Counsel: 

CHARLES  E.  LOWERY, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  Apr.  19,  194L 

[30] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Title  of  Cause.] 

NOTICE    OF    PILING    PETITION    POR    RE- 
VIEW AND  STATEMENT  OP  POINTS 

To: 

Urban  E.  Wild.,  Esq., 
Milton  Cades,  Esq., 
400  Bishop  Trust  Building, 
Honolulu,  Territory  of  Hawaii. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  19th  day  of  April, 
1941,  file  with  the  Clerk  of  the  United  States  Board 
of  Tax  Appeals,  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  of  the  decision  of 
the  Board  heretofore  rendered  in  the  above-entitled 
case  and  a  statement  of  points.  A  copy  of  the  peti- 
tion for  review  and  the  statement  of  pomts  as  filed 
is  hereto  attached  and  served  upon  you. 

Dated  this  19th  day  of  April,  1941. 

(Signed)  J.  P.  WENCHEL 

RLW 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Personal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review 
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and  the  statement  of  jxjints  mentioned  therein,  is 
hereby  acknowledged  this  26  day  of  April,  1941. 

URBAN  E.  WILD 
MILTON  CADES 

Counsel  for  Respondent  on 
Review. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  May  13,  1941. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Title  of  Cause.] 

NOTICE    OF    FILING    PETITION    FOR    RE- 
VIEW AND  STATEMENT  OF  POINTS 

To: 

Bishop  Trust  Company,  Limited, 
Corner  of  King  and  Bishop  Streets, 
Honolulu,  Territory  of  Hawaii. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  19th  day  of  April, 
1941,  file  with  the  Clerk  of  the  United  States  Board 
of  Tax  Appeals,  at  Washington,  D.  C,  a  petition 
for  review  by  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit  of  the  decision  of 
the  Board  heretofore  rendered  m  the  above-entitled 
case  and  a  statement  of  points.  A  copy  of  the  peti- 
tion for  review  and  the  statement  of  points  as  filed 
is  hereto  attached  and  served  upon  you. 
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Dated  this  19tli  day  of  April,  1941. 
(Signed)  J.  P.  WENCHEL 

RLW 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 

Personal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review 
and  the  statement  of  points  mentioned  therein,  is 
hereby  acknowledged  this  26  day  of  April,  1941. 

BISHOP    TRUST     COMPANY, 
LIMITED,     EXECUTOR    OF 
THE  ESTATE  OF  JOHN  A. 
McCANDLESS,  DECEASED, 
W.  W.  WHITE 
Vice  Pres. 

Respondent  on  Review. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  May  13,  1941. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

[Title  of  Cause.] 

STATEMENT  OF  EVIDENCE 

This  proceeding  came  on  for  hearing  on  May  2, 
1940,  before  the  Honorable  Charles  P.  Smith,  Mem- 
ber of  the  United  States  Board  of  Tax  Appeals,  at 
Honolulu,  Hawaii.  The  taxpayer  was  represented 
by  Urban  E.  Wild,  Esq.,  Milton  Cades,  Esq.,  and 
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E.  R.  Cameron,  V.  P.  A.,  Honolulu,  ^J\  H.,  and  the 
Commissioner  by  T.  M.  Matliei',  Esq. 

Alter  counsel  had  made  their  respective  state- 
ments of  the  case,  the  following  evidence  was  pre- 
sented to  the  Board: 

There  were  offered  and  received  in  evidence  as 
petitioner's  (taxpayer's)  exhibits  the  following 
documents : 

Exhibit  1 — Federal  income  tax  return,  Form 

1040,  of  the  Estate  of  John  A.  McCandless,  de- 
ceased, for  the  fiscal  year  ended  January  3], 
1936. 

Exhibit   2 — Federal   fiduciary   return,   Fomi 

1041,  of  the  Estate  of  John  A.  McCandless,  de- 
ceased, for  the  fiscal  year  ended  January  31, 
1936. 

Exhibit  3 — Federal  income  tax  return,  Form 

1040,  of  John  A.  McCandless  trust  for  the  fiscal 
year  ended  January  31,  1936. 

Exhibit   4 — Federal   fiduciary   return.   Form 

1041,  of  John  A.  McCandless  trust  for  the  fiscal 
year  ended  January  31,  1936.  [33] 

Exhibit  5 — Copy  of  will  of  John  A.  McCand- 
less, deceased. 

Exhibit  6 — Coj)}'  of  order  approving  account, 
determining  trust  and  distributing  estate  of 
Jolni  A.  Mc(\mdless,  deceased. 

Exhibit  7 — Final  receipt  certified  to  by  clerk 
of  the  court  showing  receipt  by  Bishop  Trust 
Co.,  Ltd.,  of  assets  of  estate  of  John  A.  ]\Ic- 
Candless,  deceased. 
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MR.  ERNEST  ROY  CAMERON, 

called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner (taxpayer)  having  been  first  duly  sworn,  was 
examined  and  testified  in  resi^ect  of  cei*tam  items 
of  traveling-  expense  and  professional  fees  not  here 
involved  in  this  review.  Such  testimony,  therefore, 
is  not  herein  narrated. 

MR.   ERNEST  ROY   CAMERON, 

having  been  previously  sworn,  was  examined  and 
testified  as  follows  as  a  witness  for  the  Commis- 
sioner : 

JBy  Mr.  Mather: 

Q.  Mr.  Cameron,  I  previously  showed  you  a 
document  which  1  believe  you  admitted  was  pre- 
pared by  you  or  under  your  direction? 

A.     It  was  prepared  by  me. 

Q.  Does  that  document  contain  receipts  and  dis- 
bursements of  this  Petitioner  for  the  taxable  year 
here  in  question  as  shown  by  their  books  of  account  '^ 

A.     It  does  in  summarized  form. 

y.  And  the  figures  thereon  were  taken  from  the 
books?  A.     They  were. 

Mr.  Mather:  If  your  Honor  please,  at  this  time 
I  will  offer  in  evidence  document  just  testified  to 
by  comisel  for  the  purpose  of  showing  receipts  and 
disbursements  as  shown  on  the  books  of  this  peti- 
tioner for  the  taxable  year  in  question. 

Mr.  Wild:  What  is  the  purpose  of  the  exhibit, 
what  is  the  purpose? 
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(Testimony  of*  Ernest  lioy  Cameron.) 

Mr.  Mather:  For  the  purpose  of  showing  the 
receipts  and  disbursements  as  shown  by  tlie  books 
of  this  taxpayer  for  the  taxable  year  involved  in 
this  proceeding  before  the  Board.  [34] 

Mr.  Wild:  'J'hat  is  not  an  issue,  Your  Honor.  If 
you  want  me  to  admit  that  the  Bureau  of  Internal 
Revenue  after  careful  study  of  the  matter,  admitted 
that  the  $20,534  and  odd  cents  was  income  of  the 
estate  during  that  period  of  time,  I,  on  informa- 
tion, am  now'  i^repared  to  make  that  admission. 
That  admission  is  made  on  the  basis  of  figures  simi- 
lar to  these  and  I  am  perfectly  willing  to  admit 
that,  Your  Honor,  but  these  figures  have  no  bearing 
on  any  issue.  I  do  not  see  w^hat  basis  they  are  of- 
fered on.  There  is  no  claim  that  there  was  any 
omitted  income  in  the  return.  There  is  no  claim  that 
they,  together  with  the  90-day  letter,  do  not  state 
the  true  picture.  Nothing  of  that  sort.  Your  Honor. 
In  consequence,  I  can  see  no  reason  at  this  time,  for 
introducing  this  exhibit  in  evidence.  I  might  say  I 
merely  glanced  at  it,  I  have  not  digested  it. 

Mr.  Mather:  One  of  the  reasons  involved  in  this 
proceeding  is  whether  this  Petitioner  is  entitled  to 
deduction  of  $20,000  some  odd  from  its  return 
during  the  period  of  administration  that  is  involved 
in  this  proceeding,  that  is  one  of  the  issues.  Now  the 
Commissioner  disallowed  as  a  deduction  that  $20,0(X). 

I  stated  one  reason  in  my  opening  statement  why 
it  was  disallowed.  The  question  for  decision  by  this 
Board  is  whether  or  not  this  Petitioner  is  entitled 


44  Commissioner  of  Int.  Revenue 

(Testimony  of  Ernest  Roy  Cameron.) 
to  deduction.  I  certainly  have  a  right  to  present  evi- 
dence with  respect  to  the  deductibility  of  that  item 
for  this  taxable  year. 

Mr.  Wild:  May  it  please  the  Court,  it  looks  to 
me  as  if  comisel  is  trying  to  get  something  into 
tlie  record,  on  which  he  can  argue,  though  that  is 
not  the  fact,  that  this  $20,000  was  not  income.  That 
is  already  admitted  in  the  evidence.  It  is  an  admis- 
sion. [35] 

If  no  part  of  this  exhibit  is  for  that  purpose  of 
arguing,  anything  to  show  in  regard  to  whether  or 
not  the  $20,000  is  income,  that  is  one  set  of  affairs; 
if  it  is  for  a  different  purpose,  then  I  think  you 
ought  to  state  it  frankly  to  the  Court.. 

Mr.  Mather:  I  am  stating  it  very  fully.  It  is 
offered  for  the  purpose  of  showing  whether  or  not 
this  Petitioner  is  entitled  to  a  deduction  of  the 
$20,000  item  from  income  for  the  taxable  year,  that 
is  in  this  proceeding  before  the  Board. 

Mr.  Wild:  And  it  is  offered,  is  it,  together  with 
the  admission  that  the  amount  shown  is  income? 

Mr.  Mather:    No,  sir,  it  is  not. 

Mr.  Wild:  Then  we  renew  our  objection.  Your 
Honor. 

The  Member:     The  objection  is  overruled. 

Mr.  Wild :    To  which  we  may  have  our  exception  ? 

The  Member:  Exception  noted.  It  may  be  re- 
ceived in  evidence  as  Respondent's  Exhibit  A. 

(The   said   document,   statement   of   receipts 
and  disbursements  and  expenditures,  estate  of 
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('rcstimoiiy  of  Ernost  Koy  Cameron.) 

Jo]j])  A.  McCandless,  deceased,  February  1, 
1935  to  January  31,  1936,  so  offered  and  re- 
ceived in  evidence,  was  marked  Resfjondent 's 
Exhibit  A  and  made  a  part  of  this  record.) 

Cross  Examination 
By  Mr.  Wild: 

Q.  Mr.  Cameron,  showing  you  this  exhibit,  Re- 
sjjondent's  Exhibit  A,  does  that  show  anything  con- 
cerning the  connection  of  the  $20,534  and  odd  cents 
of  casli  that  was  on  hand  on  January  22,  1936 '^ 

A.     It   does    (examining   paper). 

Q.     What  does  it  show  that  sum  was? 

A.     The  nature  of  the  sum? 

Cj).     Yes.   [36] 

A.  It  shows  that  it  was  income  received  by  the 
estate  in  administration  during  the  fiscal  year 
ended  January  21,  1936. 

Mr.  Mather:  Well,  now,  if  Your  Honor  please, 
1  will  ask  that  that  answer  be  stricken  as  not  re- 
sponsive to  the  question,  because  I  did  not  have  an 
opportunity  to  object  to  any  such  answer  as  that. 
The  question  was  ''Does  this  exhibit  show'' 

The  Member:     Read  the  question,  Mr.  Reporter. 

(Whereupon,  the  Reporter  read  the  question  as 
recorded.) 

Mr.  Mather:  Now  that  answer  calls  for  an  it 
does  or  it  doesn't  answer,  and  it  does  not  call  for 
a  conclusion  as  to  what  the  character  is. 

Mr.  Wild:  May  it  please  the  Court,  as  I  under- 
stand the  rule  of  evidence,  the  only  party  who  can 
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(Testimony  of  Ernest  Roy  Cameron.) 

make  a  motion  to  strike  an  answer  which  is  not 

responsive,  is  the  party  propounding  the  question. 

I  do  not  think  coimsel's  gromid  there  would  be  w'ell 

taken. 

The  Member:  The  motion  to  strike  the  answer 
is  granted,  and  read  the  question  again.  Let  the 
witness  again  answer  the  question. 

(Whereui3on,  the  Reporter  read  the  question  as 
above  recorded.) 

The  Member:  First,  let  me  ask  what  was  the 
actual  amount  of  the  cash  that  was  on  hand  on  the 
date  stated'? 

The  Witness:     $20,534.58. 

The  Member:  Now,  can  you  answer  Mr.  Wild's 
question  1 

The  Witness :  I  think  the  answer  was  before  and 
is  now  that  it  does. 

By  Mr.  Wild: 

Q.     What  does  it  show  the  smn  of  money  to  be? 

A.     That  is  the  question  I  answered. 

Mr.  Mather:     The  exhibit  speaks  for  itself. 

The  Member:     That  objection  is  overruled.  [37] 

Mr.  Mather:     Exception. 

A.  It  shows  the  balance  of  the  income  realized 
in  the  fiscal  year  ended  January  21,  1936  received 
by  the  Executor  of  the  Estate  of  Jolm  A.  McCand- 
less,  deceased. 

By  Mr.  Wild: 

Q.  What  is  the  amount  of  that  balance  of  in- 
come on  hand?  A.     $20,504.58. 
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(Testimony  of  Ernest  Roy  Cameron.) 
Mr.  Wild:    No  further  cross-examination. 
Mr.  Mather:     No  further  questions. 


The  foregoing-  statement,  together  with  the  ex- 
hibits mentioned  therein,  constitutes  all  of  the  evi- 
dence adduced  at  the  hearing  before  the  United 
States  Board  of  Tax  Appeals  material  to  the  re- 
view taken  by  the  Commissioner. 

J.  P.  WENCHEL 
Chief  Counsel, 

Bureau  of  Internal  Revenue. 
Attorney    for    Petitioner    on 
Review. 
URBAN  E.  WILD 
MILTON  CADES 
Attorneys    for    Respondent    on 
Review.   [38] 
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(Petitioner's  Exhibit  No.  4  continued) 
ESTATE  OF  JOHN  A.  McCANDLESS,  DECEASED. 

1935-3G 
Dividends 

Taxable  Exempt 

Honolulu,  T.  11. 

Alexander  &  Baldwin,  Ltd $  2,000.00 

Bank  of  Hawaii 1,524.00 

Bishop  Trust  Co.,  Ltd 31.25 

C.  Brewer  &  Co.,  Ltd 3,672.00 

Ewa  Plantation  Co.,  Ltd 1,200.00 

Home  Insurance  Co.  of  Hawaii,  Ltd.  1,800.00 
Inter-Island    Steam    Navigation    Co., 

Ltd 2,380.00 

John  A.  McCandless  &  Co.,  Ltd. 

Distributed  $49,111.20* 

Undistributed    (Section   351) 4.058.00 

McCandless  liuilding  Co.,  Ltd 2,188.80 

Oahu  Sugar  Co.,  Ltd 7,750.00 

Pioneer  Mill  Co..  Ltd 7,667.00 

Waialua  Agricultui-al  Co.,  Ltd 720.00 

San  Francisco,  Calif. 
Pacific  Gas  &  Electric  Co 99.04 

$31,032.09    $53,169.20 

*Paid  out  of  capital;  see  statement  attached. 

[47] 

JOHN  A.  McCANDLESS  &  COMPANY,  LIMITED 

Foiiu   1096  1935 

Surplus 

12/31/30,  balance  $185,280.70 

1931   net   income,  deficiency  letter,  6/21/35,   IT: 

AR  :P:-7-8,  RTM-60D  292.874.19 

Dividends  received  201 .608.70 

679,763.59 

Deduct  Dividends  paid.   1931 $129,324.37 

Undistributed  income  re 

104(d)    331,537.70 

Federal  income  tax 20,957.78      481,819.85 
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12/31/31,  balance,  197,943.74 

Net   loss,    1932,    as  finally   determined 

by  Commissioner  194,248.21 


3,695.53 
Dividends  received  78.700.00 


82,395.53 

Deduct  Dividends  paid  47,841.00 

Federal  income  tax 27,540.38        75,381.38 


12/31/32,  balance  7,014. 15 

Net  loss,  1933,  per  return  (short  form 

RAR)  100,211.17 


93,197.02 

Dividends  received  73,613.78 

Refund  Federal  income  tax       5,889.31         79,503.09 


13,693.93 
Deduct  dividends  paid  80,166.00 


12/31/33,  deficiency  93,859.93 

Net  loss,  1934,  per  return 9,537.31 

Excess  of  stock  loss  over  amount  de- 
ductible in  return  $5,294.79— $2,000.00  3,294.79 


106,692.03 
Dividends  received 49,463.57 


57,228.46 
Deduct  dividends  paid 42,669.00 


12/31/34,  deficiency, 99,879.46 

Net  profit,  1935,  per  return 3,476.14 

Dividends  received 63,494.18 

Liquidating-  dividend,  1934 21.00 


32,906.14 
Deduct   dividends  paid 49,134.00 


12/31/35,  deficiency  $  82,040.14 

[48] 
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TETTTIONER'S  EXHIBIT  NO.  5 
Know  All  Men  by  These  Presents: 

That  1,  John  A.  McCandless,  whose  domicile  and 
Jegal  residence  is  Honohilu,  City  and  County  of 
Honohilu,  Territory  of  Hawaii,  being  of  sound  and 
disposing  muid  and  memory  and  not  in  anywise  act- 
ing under  any  undue  influence,  duress,  menace  or 
fraud  exerted  toward  me  whatsoever,  do  hereby 
iiijikc,  ])ublish  and  declare  this  my  Last  Will  and 
Testament,  hereby  revoking  all  other  wills  or  codi- 
cils by  me  heretofore  made. 

First:  1  direct  my  Executor  to  pay  all  of  the 
expenses  incident  to  my  last  illness,  funeral  and  tes- 
tamentary expenses,  and  all  of  my  just  debts. 

Second :  I  direct  my  Executor  to  i^ay  to  my  wife, 
StelUi  Hymson  McCandless,  the  sum  of  One  Thou- 
sand Dollars  ($1,000.00)  per  month  for  her  support 
and  maintenance  during  the  administration  of  my 
estate,  the  first  of  such  payments  to  be  made  one  (1) 
month  from  the  date  of  my  death  and  succeeding 
payments  of  like  amount  to  be  made  on  the  same 
day  of  each  succeeding  month  until  such  time  as 
my  residuary  estate  has  been  distributed  to  my 
Trustee. 

Third:  I  direct  my  Executor  to  pay  the  sum  of 
Two  Hundred  Fifty  Dollars  ($250.00)  per  month 
to  each  of  my  grandchildren,  James  C.  McCandless, 
John  McCandless  Hepburn,  Ella  Margaret  Hepbuni 
and  Frances  Madge  Hepburn,  for  their  respective 
support,  maintenance  and  education  during  the  ad- 
ministration of  my  estate,  the  first  of  such  payments 
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to  be  made  one  (1)  month  from  the  date  of  my 
death,  and  succeeding  payments  of  like  amomit  to 
be  made  on  the  same  day  of  each  succeeding  month 
until  such  time  as  my  residuary  estate  has  been 
distributed  to  my  Trustee.  During  the  period  of  time 
that  any  of  my  said  grandchildren  are  minors  such 
monthly  payments  shall  be  made  by  payment  to  the 
[(Sgnd)  JOHN  A.  McCANDLESS]  [49]  natural 
guardian  of  such  minor  grandchild,  and  the  receipt 
of.such  natural  guardian  shall  be  a  sufficient  receipt, 
release  and  discharge  to  my  said  Executor. 

Fourth:  I  give  and  bequeath  the  smu  of  Ten 
Thousand  Dollars  ($10,000.00)  to  each  of  the  fol- 
lowing persons:  to  my  nephew  R.  Lee  Barnes,  of 
Ellensburg,  Washington;  to  my  niece  Mary 
O'Brien  Hardigg,  whose  mother's  home  is  Parkers- 
burg,  West  Virginia;  to  Maiy  Ann  Pettigrew,  the 
daughter  of  Evelyn  O'Brien,  deceased,  of  Parkers- 
burg,  West  Virginia;  to  my  sister  Anna  O'Brien, 
of  Parkersburg,  West  Virginia;  and  to  my  garden- 
er Victor  Jacks,  provided,  however,  as  a  condition 
to  said  bequest  to  Victor  Jacks  that  he  is  still  in  my 
employ  at  the  time  of  my  death. 

Fifth :  I  give  and  bequeath  the  sum  of  Ten  Thou- 
sand Dollars  ($10,000.00)  to  each  of  the  following 
persons:  to  my  brother  James  S.  McCandless;  to 
my  brother  Lincobi  Loy  McCandless;  to  my  son-in- 
law  H.  M.  Hepburn;  to  Mrs.  H.  M.  Hepburn,  wife 
of  H.  M.  Hepburn;  to  Jessica  McCandless,  wife  of 
my  brother  Frank  McCandless,  of  Tacoma,  Wash- 
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iugtoii;  and  to  Marion  Ro(loli)h  Ghiradelli,  widow 
ol*  my  deceased  son. 

Sixth:  1  give  and  bequeath  unto  The  Imperial 
Comicil  of  the  Ancient  Arabic  Order  of  the  Nobles 
of  the  Mystic  Shrine  for  North  America,  a  Corpora- 
tion owning,  operating  and  conducting  the  "Shrin- 
ers'  Hospitals  for  Crippled  Children",  the  sum  of 
One  Hundred  Thousand  Dollars  ($100,000.00),  to 
be  invested  in  such  securities  as  directed  by  the 
l>oard  of  Trustees  of  the  Shriners'  Hosi)itals,  or 
their  successors  in  office,  the  income  of  which  shall 
be  used  for  the  operation  and  maintenance  of  the 
"Shriners'  Hospitals  for  Crippled  Children". 

Seventh :  I  give,  devise  and  bequeath  to  my  wife, 
Stella  Hymson  McCandless  in  fee  simple  our  home, 
being  the  house  and  lot  on  Thurston  Avenue,  Hono- 
lulu, and  described  in  Owner's  Transfer  Cei-titicate 
of  Title  No.  388  issued  to  me,  John  A.  McCandless, 
together  with  all  household  furniture,  stores,  fur- 
nishings, lixtures,  [(Sgnd)  JOHN  A.  McCx\ND- 
IJ^'.SS]  [50]  plate,  china,  linen,  paintings,  books, 
statuary,  works  of  art  and  other  articles  of  house- 
hold or  domestic  use  or  ornament  situate  thereon  or 
therein. 

Eighth:  I  give,  devise  and  bequeath  all  of  the 
rest,  residue  and  remainder  of  my  estate,  real, 
personal  or  mixed,  wheresoever  situated  and  of 
every  kind  or  nature,  and  any  property  over  which 
I  shall  possess  aiiy  power  of  appointment,  to  Bishop- 
Trust  Company,  Limited,  an  Hawaiian  corporation, 
in  trust  for  the  uses  and  purposes  and  with  the 
powers  as  hereinafter  stated,  that  is  to  say: 


/' 
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(a)  My  said  Trustee  shall  receive,  hold,  manage 
and  control  my  said  trust  estate,  collect  the  income 
therefrom  and  pay  all  charges  incident  to  trust  es- 
tates and  properly  payable  by  my  said  trust  estate 
therefrom,  and  I  authorize  my  Trustee  to  retain, 
either  permanently  or  temporarily  or  for  such 
period  as  to  it  may  seem  expedient,  any  mvestment 
made  or  property  held  by  me,  of  whatever  nature, 
and  I  direct  that  my  said  Trustee  and  Advisors  to 
my  Trustee  hereinafter  mentioned  shall  not  be  held 
liable  for  any  loss  resulting  to  my  trust  estate  by 
reason  of  my  Trustee  retainmg  any  such  investment 
or  property,  or  by  reason  of  my  trustee  making  or 
keeping  any  investment  authorized  to  be  made  in 
this  my  Will,  or  for  any  error  of  judgment  in  this 
respect. 

(b)  I  authorize  and  empower  my  Trustee  to  sell 
at  public  or  jjrivate  sale,  partition,  exchange  or 
otherwise  dispose  of  the  whole  or  any  part  of  the 
real  estate  which  may  be  from  time  to  time  a  part 
of  my  trust  estate,  with  power  to  accept  any  pur- 
chase money  mortgage  or  mortgages  for  any  part 
of  the  purchase  or  exchange  price;  also  to  lease  or 
let  for  any  term  of  months  or  years,  alter,  repair 
or  improve  or  develop  the  same  or  any  part  of  the 
same,  or  otherwise  provide  for  the  use  or  employ- 
ment of  the  same  as  to  it  may  seem  for  the  best 
interests  of  my  said  trust  estate,  any  [(Sgnd) 
JOHN  A.  McCANDLESS]  [51]  such  lease  to  be 
valid  for  the  full  term  thereof  notwithstanding  that 
the  trust  herein  created  may  sooner  terminate,  and 
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all  this  upon  such  terms,  agreements,  contracts  or 
conditions  and  for  such  consideration  as  to  my  Trus- 
tee and  the  two  Advisors  hereinafter  mentioned 
shall  seem  tit  and  proi)er,  and  all  of  these  powers 
shall  be  exercised  by  my  Trustee  without  the  neces- 
sity of  my  Trustee  receivmg  the  ai)proval  or  order 
of  any  court  or  courts  authorizing  the  same;  but 
these  powers  shall  only  be  exercised  by  my  Trustee 
when  the  transaction  contemplated  has  been  agreed 
to  in  writing  or  by  cable  by  my  Trustee  and  by  the 
two  Advisors  to  my  Trustee  mentioned  in  para- 
graph "Ninth"  herein. 

(c)  1  authorize  and  empower  my  Trustee  to 
sell,  lease,  transfer  or  exchange  any  mixed  property 
or  personal  property,  (except  capital  stock  of  John 
A.  McCandless  &  Company,  Limited,)  which  from 
time  to  time  may  be  a  part  of  my  said  trust  estate, 
and  to  invest  the  proceeds  of  any  property,  real, 
l)ersonal  or  mixed,  and  also  any  miapplied  income 
of  my  said  trust  estate,  and  to  reinvest  the  same, 
and  in  investing  and  reinvesting  any  proceeds, 
money  or  unapplied  income  of  my  said  trust  estate, 
my  said  Trustee  shall  invest  the  same  (except  for 
the  mortgage  or  mortgages  i)rovided  in  (b)  above 
as  receivable  as  part  of  the  sale  price  of  real  estate, 
but  the  proceeds  of  any  such  mortgage  shall  be 
invested  as  provided  in  this  sub-paragraph  (c)  in 
conmion  stocks  of  corporations  and/or  in  United 
States  Government  bonds  and/or  in  ofticial  bonds 
of  the  Territory  of  Hawaii,  but  I  direct  that  my 
Trustee   shall  not   acquire   by   purchase   additional 
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sugar  stocks  as  I  feel  that  my  trust  estate  will  com- 
mence with  sufficient  ownership  of  that  class  of 
investments;  my  Trustee  shall  also  have  power  to 
sell  and  dispose  [(Sgnd)  JOHN  A.  McCAND- 
LESS]  [52]  of  any  stocks  of  corporations,  bonds 
or  other  personal  or  mixed  property  which  may  be 
a  part  of  my  said  trust  estate  from  time  to  time, 
but  in  investing  or  in  reinvesting  the  proceeds  there- 
of my  Trustee  shall  purchase  securities  of  the  classes 
hereinbefore  mentioned  in  this  sub-paragraph  (c) 
for  purchase;  and  all  this  upon  such  terms,  agree- 
ments, contracts  or  conditions  and  for  such  con- 
sideration as  to  my  Trustee  and  the  two  Advisors 
herein  mentioned  shall  seem  fit  and  proper,  and  all 
of  the  powers  given  my  Trustee  in  this  sub-para- 
graph (c)  shall  be  exercised  by  my  Trustee  without 
the  necessity  of  my  Trustee  receiving  the  approval 
or  order  of  any  coui*t  or  courts  authorizing  the 
same.  My  said  Trustee  shall  have  the  right  and 
power  to  vote  either  directly  or  by  proxy  the  stock 
of  any  corporation  that  may  be  a  part  of  my  said 
trust  estate  from  time  to  tune  at  all  meetings  of 
stockholders  as  it  may  deem  best,  but  my  said 
Trustee  shall  not  buy,  sell,  lease  or  exchange  any 
personal  property  or  mixed  property  belonging  to 
my  trust  estate  unless  the  transaction  contemplated 
had  been  agreed  to  in  writing  or  by  cable  by  my 
Trustee  and  by  the  two  Advisors  to  my  Trustee 
mentioned  in  paragraph  "Ninth"  herein. 

(d)     I  direct  that  all  stock  dividends  upon  any 
stock  owned  by  my  said  trust  estate  shall  be  con- 
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sidered  and  treated  as  capital  and  not  as  income  of 
my  said  trust  estate,  and  aside  from  the  foregoing 
exception  1  give  to  my  Trustee  full  ^jower  and 
authority  to  determine  in  doubtful  cases  what  prop- 
erty or  moneys  received  by  it  as  my  Trustee  is 
cax)itai  and  what  is  income,  and  all  beneficiaries 
shall  be  bound  by  the  decision  and  determination  of 
my  Trustee  in  regard  to  such  allocation  between 
capital  and  income.  [(iSgndJ  JOHN  A.  McCAND- 
LESS]  [53] 

(e)  My  said  Trustee  shall  pay  and  deliver  from 
the  accumulations  and  net  income  of  my  said  trust 
estate,  the  sum  of  One  Thousand  Dollars  ($1,000.00) 
X^er  month  to  my  wife,  Stella  Hymson  McCandless, 
the  first  of  such  payments  to  be  made  one  month 
after  the  last  monthly  payment  of  One  Thousand 
Dollars  ($1,000.00)  is  made  by  my  Executor  to  my 
said  wife  in  accordance  with  the  provisions  of  para- 
graph "Second"  herein,  and  succeeding  payments 
of  like  amount  to  be  made  to  my  said  wife  on  the 
same  day  of  the  month  of  each  succeeding  montli, 
until  my  eldest  grandchild,  John  McCandless  Hep- 
burn, shall  attain  the  age  of  twenty-one  (21)  years, 
or  if  he  shall  die  before  attaining  such  age,  then 
mitil  the  time  he  would  have  attained  the  age  of 
twenty-one  (21)  years  if  living,  and  at  such  time 
the  payment  of  One  Thousand  Dollars  ($1,000.00) 
per  month  to  my  said  wife  hereinbefore  provided 
shall  cease  and  determine,  and  from  and  after  such 
time  I  direct  my  trustee  to  pay  to  my  said  wife 
Stella  Hymson  McCandless  one  tenth  (1/10)  of  the 
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aimiial  net  income  thereafter  received  in  my  said 
trust  estate,  in  quarterly  payments  or  oftener,  from 
time  to  time,  as  in  the  sole  discretion  of  my  trustee 
sliall  seem  best. 

(f)  My  said  Trustee  shall  pay  and  deliver  from 
the  accumulations  and  net  income  of  my  said  trust 
estate,  the  sum  of  Two  Hundred  Fifty  Dollars 
($250.O0j  per  month  to  each  of  my  said  four  (4) 
grandchildren,  James  C.  McCandless,  John  Mc- 
Candless  Hepburn,  Ella  Margaret  Hepburn  and 
Frances  Madge  Hepburn,  the  first  of  such  payments 
to  be  made  one  (1)  month  after  the  last  monthly 
payment  of  Two  Hmidred  Fifty  Dollars  ($250.00) 
is  made  by  my  Executor  to  my  said  grandchildren 
in  accordance  with  the  provisions  of  j)aragraph 
"Third"'  lierem  and  succeeding  payments  of  like 
amount  to  be  made  on  the  same  day  of  each  succeed- 
ing month,  and  such  payments  shall  continue 
[(Sgnd)  JOHN  A.  McCANDLESS]  [54]  to  each 
sucli  named  grandchild  mitil  such  grandchild  shall 
attain  the  age  of  twenty-one  (21)  years,  and  all  such 
monthly  payments  shall  be  made  by  payment  to  the 
natural  guardian  of  such  minor  grandchild,  and  the 
receipt  of  such  natural  guardian  shall  be  a  suf- 
ficient receipt,  release  and  discharge  to  my  said 
Trustee.  As  my  said  grandchildren  attain  the  age 
of  twenty-one  (21)  years  the  payment  of  Two  Hmi- 
dred Fifty  Dollars  ($250.00)  per  month  to  said 
grandchild  attaining  the  age  of  twenty-one  (21) 
years  shall  cease  and  determine,  and  from  and  after 
such  time  I  direct  my  Trustee  to  pay  to  each  said 
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grandchild  from  and  after  bis  or  her  attaining  the 
age  of  twenty-one  (21)  years  one-tenth  (1/10)  of 
the  annual  net  income  thereafter  received  in  iii\' 
said  trust  estate,  in  quarterly  payments  or  oftener 
from  time  to  time  as  in  the  sole  discretion  of  my 
Trustee  shall  seem  best.  If  any  of  my  said  gi'and- 
children  shall  die  before  the  termination  of  this 
trust,  leaving  issue  siu'viving,  then  and  in  such  event 
such  issue  shall  be  paid  the  monthly  payments  and 
the  share  of  the  net  income  to  which  his  or  her 
parent  would  have  been  entitled  if  such  parent  were 
living.  If  any  of  my  said  grandchildren  shall  die 
before  the  termination  of  this  trust,  leaving  no  issue 
surviving,  then  and  in  such  event  my  said  wife  and 
the  survivors  of  my  said  grandchildren  and  the 
issue,  if  any,  of  my  said  grandchildren  who  are  then 
dead  (such  issue,  however,  taking  the  share  his  or 
her  parent  would  have  been  entitled  to  if  living) 
shall  be  paid  in  equal  shares,  the  monthly  payments 
and  the  share  of  the  net  income  to  which  said  grand- 
child deceased  without  issue  would  have  been  en- 
titled if  surviving.  [(Sgnd)  JOHN  A.  McCAND- 
LESS]  [55] 

(g)  In  the  event  of  any  emergency  arising, 
whether  from  illness,  necessity  for  hospital  or  sur- 
gical care,  or  any  other  emergency  of  any  kind  or 
sort  w^hieh  my  said  Trustee  in  its  sole  discretion  may 
consider  vitally  affecting  the  welfare  of  my  said 
wife  or  all  or  any  of  my  said  grandchildren,  or  if 
my  said  Trustee  shall  decide  that  it  is  necessary 
or  useful  to  provide  for  further  education  for  any 
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or  all  of  my  said  grandchildren,  then  and  in  any 
such  event,  and  as  often  as  the  same  shall  occur, 
my  said  Trustee  is  hereby  authorized  to  pay  out 
of  the  accumulation  and  income  of  my  said  trust 
estate  a  larger  simi  than  One  Thousand  Dollars 
($1,000.00)  per  month  to  my  wife,  Stella  Hymson 
McCandless,  or  a  larger  sum  than  Two  Hundred 
Fifty  Dollars  ($250.00)  per  month  to  any  or  all 
of  my  said  grandchildren,  as  the  case  may  be,  in 
order  to  suitably  provide  for  any  such  emergency 
or  condition,  and  the  decision  of  my  said  Trustee  as 
to  the  existence  of  such  emergency  or  condition, 
and  the  necessity  for  an  additional  payment  and  the 
additional  amoiuit  to  be  paid,  if  an^^,  from  time  to 
time,  and  tlie  time  for  the  continuance  of  any  such 
additional  payment  or  payments  shall  be  final.  It 
being  my  intent  and  desire  by  this  provision  to 
autliorize  my  Trustee  to  provide  for  any  emergency 
or  condition  affecting  the  welfare  of  my  said  wife 
or  any  or  all  of  my  said  grandchildren  by  provid- 
ing additional  payments  if,  as  and  when  in  the  sole 
discretion  of  my  said  Trustee  said  additional  pay- 
ments are  necessary  or  desirable  in  view  of  the  cir- 
cumstances then  existing.  Any  additional  payments 
so  made  by  my  said  Trustee  to  provide  for  any  such 
emergency  or  condition  sliall  not  be  chargeable 
against  the  interest  in  my  said  ti'ust  estate  of  the 
beneficiary  or  beneficiaries  for  whom  said  addi- 
tional payment  or  payments  are  made,  but  any  and 
all   such  payment  or  payments  shall  be  treated  as 
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ordinary  expenses  of  [(Sgnd)  JOHN  A.  McCAND- 
LESS]  [r)()]  my  said  trust  estate. 

(li)  Any  of  the  net  income  of  my  said  trust  es-| 
tate  whieh  is  not  paid  out  to  the  beneficiaries  fromf 
time  to  time  during'  tlie  continuance  of  tlie  trustl 
in  accor(hince  witli  the  terms  of  ray  Will  sliall  he4 
retained  in  my  said  trust  estate  and  the  same  sliall 
be  invested  and  reinvested  and  accumulated  nntil 
this  trust  shall  terminate. 

(i)  When  the  youngest  of  my  said  granchildren 
shall  attain  the  ag'e  of  thirty  (30)  years,  or  in  tlie 
event  that  my  said  youngest  grandchild  shall  die 
before  attaining  such  age,  then  at  such  time  as  my 
said  youngest  grandchild  would,  if  living,  attain 
the  age  of  thirty  (30)  years  this  tru.st  shall  cease 
and  determine  and  my  Trustee  shall  thereu])on 
transfer  and  deliver  all  of  my  said  trust  estate  (that 
is,  the  capital  thereof  with  all  accumulations  of  in- 
come as  invested  oi*  reinvested,  and  an}'  other  nn- 
distributed  income  and  all  the  assets  of  every  kind 
and  sort  then  a  ])art  of  my  said  trust  estate)  i'vvc 
and  clear  from  any  trust,  in  equal  shares,  that  is 
one-fifth  (1/5)  each,  to  my  wife,  Stella  Hymson 
McCandless,  and  my  said  four  grandchildren,  Tames 
C.  McCandless  (])osthumous  child  of  my  son  James 
Crystal  McCandless,  born  of  his  wife  ^farion,  now 
the  wife  of  Louis  Ghiradelli),  John  McCandless 
Hepburn,  Ella  Margaret  Hepburn  and  Frances 
Madge  He])burn,  l)ut,  should  any  of  my  said  f«^iir 
grandchildren  die  ])rior  to  the  termination  of  this 
trust,  leaving  issue  surviving  at  the  time  of  distrilni- 
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tion,  the  share  of  my  said  trust  estate  provided  to  be 
distributed  to  any  such  deceased  grandchild  shall 
go  to  and  be  distributed  to  the  issue  then  surviving 
of  said  grandchild,  such  share  to  be  equally  divided 
between  such  issue  per  stirpes  and  not  per  capita. 
[(Sgnd)  JOHN  A.  McCANDLESS]  [57]  Should 
any  of  my  said  four  grandchildren  die  prior  to  the 
termination  of  this  trust,  leaving  no  issue  surviving 
at  the  date  of  termination  of  this  trust,  then  the 
share  of  my  said  trust  estate  provided  to  be  distrib- 
uted to  any  such  grandchild  shall  go  to  and  be  dis- 
tributed to  my  said  wife,  if  she  be  then  surviving, 
and  to  each  of  the  survivors  of  said  grandchildren, 
and  to  the  issue  who  are  then  surviving  of  any  said 
deceased  grandchild  (such  issue,  however,  to  take 
only  the  share  to  which  his  or  her  parent  would  have 
been  entitled  had  such  parent  been  surviving  at  the 
date  of  distribution,  and  such  share  to  be  equally 
divided  between  such  issue,  per  stirpes  and  not  per 
capita)  in  equal  shares. 

If  my  said  wife,  Stella  Hymson  McCandless,  be 
not  living  at  the  termination  of  this  trust,  or  in  the 
event  that  she  shall  nc^t  be  entitled  to  take  under 
my  Will  as  ])rovided  in  paragraph  ''Tenth"  hereof, 
then  and  in  any  of  such  events,  my  said  trust  es- 
tate shall  be  distributed  to  each  of  the  survivors 
of  my  said  four  grandchildren  and  to  the  issue  sur- 
viving at  the  time  of  distribution,  of  any  of  my  said 
grandchildren  who  have  died  ])rior  to  the  time  of 
distribution,  (such  issue  who  are  then  surviving 
of  any  said  deceased  grandchild  to  take  only  the 
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share  to  which  his  or  her  parent  would  have  })eeii 
entitled  had  such  parent  been  surviving  at  the  date 
of  distribution,  and  such  share  to  be  equally  di- 
vided between  such  issue,  per  stirpes  and  not  per 
capita)  in  equal  shares. 

Ninth :  I  hereby  appoint  as  Advisors  to  my  Trus- 
tee and  as  Advisors  to  my  Executor  under  this  Will 
John  L.  McNabb,  of  San  Francisco,  California,  and 
Urban  E.  Wild,  of  Honolulu,  Territory  of  Hawaii, 
for  the  ])urpose  of  consultation  with  my  Trustee 
and  with  my  Executor  in  regard  to  the  buying  and 
[(Sgnd)  JOHN  A.  McCANDLESS]  [58]  selling 
of  securities  and  other  property  belonging  to  my 
estate  or  belonging  to  my  trust  estate,  and  I  direct 
that  no  securities  or  other  ])ersonal  propei'ty  or 
mixed  property  shall  be  either  purchased,  sold  and/ 
or  exchanged  by  my  Executor  or  by  my  Trustee, 
and  no  real  estate  shall  be  sold,  exchanged  or  leased 
by  my  Executor  or  by  ray  Trustee  without  the  / 
unanimous  consent  of  said  Advisors  or  their  sue-/ 
cessors. 

This  provision  T  insert  as  a  check  on  hasty  or 
inconsiderate  sales  or  investments,  and  the  authority 
of  said  Trustee  and  of  said  Executor  is  general  and 
complete  under  this  Will  save  with  res])ect  to  tliis 
limited  power  of  consultation  and  agreeiiient  by  the 
said  two  Advisors  named  in  this  Will. 

In  the  event  of  the  death  or  refusal  to  act  of 
either  of  the  foregoing  Advisors  named  in  this  ])ara- 
gra])h,  or  their  successors,  T  direct  that  the  suc- 
cessor or  successors  to  such  Advisor  shall  be  such 
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qualified  i:)erson  as  is  selected  and  designated  in 
writing  as  Advisor  by  the  then  Cliief  Justice  of  the 
Supreme  Court  of  the  Territory  of  Hawaii,  and  upon 
such  designation  of  a  successor,  the  equity  court 
having  jurisdiction  of  my  trust  estate  shall  by  for- 
mal order  appoint  the  person  so  selected  and  desig- 
nated as  Advisor  hereunder.  My  Advisors  shall  be 
entitled  to  receive  adequate  and  full  compensation 
so  as  to  lie  warranted  in  giving  careful  and  adequate 
time,  attention  and  study  to  the  same,  and  such  com- 
pensation shall  be  an  expense  of  my  estate  or  trust 
estate  as  the  case  may  be  and  chargeable  to  income. 
/  Tenth:  I  have  hi  this  my  Last  Will  and  Testa- 
|ment  made  ])ro vision  for  various  payment  from  and 
bequests  or  devises  and  interests  in  my  estate  and 
.  in  my  said  trust  estate  [(Sgnd)  JOHN  x\.  Mc- 
CANDLESS]  [59]  to  my  wife,  Stella  Hymson  Mc- 
Candless.  I  have  every  reason  to  believe  that  our  life 
will  be,  as  now,  affectionate  and  harmonious.  But 
knowing  the  occasional  uncertainties  of  married  life, 
I  make  every  bequest  and  ])rovision  in  my  Will  for 
her  benefit  conditional  on  the  fact  that  my  said  wife 
and  I  are  at  the  time  of  my  death  married  and  liv- 
inu'  together  as  husband  and  wife,  but  should  we, 
at  the  time  of  my  death,  be  se]:)arated  or  not  be  liv- 
ing together  as  husband  and  wife,  then  any  rights 
and  interests  given  by  this  my  Last  Will  and  Testa- 
ment to  my  said  wife  shall  not  take  effect  but  shall 
be  void  and  of  no  effect,  and  in  any  of  such  events 
my  said  wife,  Stella  Hymson  McCandless,  shall  take 
nothing  under  this  Last  Will  and  Testament. 


r  shall  ill  its  discretion 
II  the  administration  nt' 
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Eleventh:  I  hereby  ai)|)(»in1  my  i)ersonal  attor- 
neys, John  I A  McNabb  and  Urban  E.  Wild,  attor- 
neys for  my  Trustee  and  Executor  hei-ein  naiiK'd, 
and  direct  that  such  Trustee  and  Executor  em])l()y 
my  said  attorneys  to  act  as  attorneys  for  the  Trus- 
tee and  Executor  of  my  estate. 

Twelfth:  I  hereby  nominate  and  a|)))oint  Hisho)) 
Trust  Company,  Limited,  an  Hawaiian  corijoration. 
Executor  of  this  my  Last  Will  and  Testament,  and 
I  direct  that  no  bond  sliall  be  required  fi-oin  said 
Bishoj)  Trust  Oom])any,  Limited,  either  as  Trustee 
or  as  Executor  hereunder 

Thirteenth :  My  Executor 
be  empowered  to  keep  open 
my  estate  for  such  length  of  time  as  may  seem  neq- 
essary  to  my  Executor  to  best  protect  the  interesfs 
of  my  estate.  It  is  my  express  desire  that  no  ])ait 
of  my  estate  shall  be  sacrificed  because  of  the  sale 
of  assets  thereof  at  an  inopportune  time  in  order 
to  ])ay  debts  or  expenses  of  administration  or  duties 
or  taxes  or  any  other  charge  or  claim  against  my 
estate.  My  executor  is  hereby  authorized  to  pax- 
all  legacy,  inheritance,  transfer  [(Sgnd)  JOHN  A. 
McCANDLESS]  [60]  or  other  duties  or  taxes  upon 
my  estate  or  upon  any  interest  in  my  estate  from 
the  income  from  my  estate  and/or  from  the  capital 
thereof  or  i)artially  from  income  and  ])artially  from 
capital  thereof,  which  shall  seem  to  my  said  Execu- 
tor to  be  to  the  best  interests  of  my  estate  as  a 
whole. 
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My  Executor  is  hereby  given  the  express  power  to 
sell  real  estate  of  my  estate  or  lease  or  let  the  same 
if  such  course  is  deemed  advisable  by  my  Executor 
before  selling  any  personal  property  of  my  estate. 
My  Executor  shall  make  no  sale  or  lease  of  real 
estate  or  securities  or  other  personal  property,  how- 
ever, without  the  agreement  and  consent  in  writing 
or  by  cable  of  the  two  Advisors  to  my  Executor 
herein  mentioned  in  paragraph  ''Ninth".  I  hereby 
authorize  my  Executor  to  borrow  money  from  time 
to  time  upon  the  security  of  any  of  the  assets  of  my 
said  estate  for  the  purpose  of  securing  the  neces- 
sary fimds  with  which  to  pay  any  such  legacy,  in- 
heritance, transfer  or  other  duties  or  taxes  u]ion 
my  estate  or  upon  any  interest  in  my  estate,  or  to 
pay  debts  of  my  estate  or  to  pay  any  other  charges 
against  m}^  estate  or  for  the  purpose  of  financing  my 
estate  for  any  other  reason,  if  it  shall  seem  neces- 
sary or  advisable  to  my  Executor  so  to  do.  If  any 
such  money  is  so  borrowed  T  authorize  my  Executor 
to  re])ay  the  same  either  from  income  or  from  cap- 
ital or  ])artially  from  income  and  partially  from 
capital  as  to  m}^  said  Executor  shall  seem  best  under 
the  circumstances. 

Fourteenth:  I  direct  that  the  bequests  made  in 
paragraph  Fourth,  Fifth  and  Sixth  of  this  AVill 
are  to  be  paid  to  the  various  legatees  as  soon  as  my 
Executor  shall  be  able  so  [(Sgnd)  JOHN  A.  Mc- 
CANDLESS]  [61]  to  do  without  embarrassment 
to  my  said  estate,  having  due  consideration  to  the 
many  payments  required  for  inheritance  taxes,  es- 
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tate  taxes,  etc.,  and  for  debts  and  charges  and  for 
oth(u*  purj)oseR,  and  T  fui'tlier  direct  tliat  none  of 
said  beqnests  shall  draw  interest,  and  that  when 
paid  each  of  said  beqnests  shall  be  paid  in  full  by 
payment  of  the  net  amount  herein  bequeated  in  each 
case. 

Fifteenth:  I  liereby  declare  that  I  am,  at  the 
time  of  making  this  Will,  married  to  vStella  PTym- 
son  McCandless,  by  whom  T  have  no  cliildren  jit 
this  time;  that  I  am  and  have  been  the  fatlier  of 
three  children  and  no  more,  by  a  former  marriage, 
to-wit,  a  son  Charles,  who  died  in  infancy  and  is 
buried  in  the  Thompson  family  lot  at  Parkersburg, 
AYest  Virginia,  a  son,  James  Crystal  McCandless, 
and  a  daughter,  Frances  Madge  He])burn;  those 
three  children  and  my  former  wife,  Ella  T.  ^fc- 
Candless,  mothei'  of  said  cliildren,  are  all  dead. 

I  further  declare  that  I  have  no  other  children 
and  never  liaA^e  had  any  other  children  than  the 
three  children  herein  named,  and  my  nearest  ile- 
scendants  are  my  said  four  grandchildren  named 
in  this  Will.  I  make  this  statement  in  view  of  the 
fraudulent  claims  which  are  so  frequently  advanced 
after  death  against  the  estates  of  men  of  wealth. 
Any  claim  by  any  other  person  to  be  a  child  or 
grandchild  of  mine,  (unless  a  child  shall  be  here- 
after born  of  my  ]iresent  marriage,)  would  be  false 
and  fraudulent,  and  as  a  matter  of  ])rotection  to 
my  estate  and  to  nullify  any  fraud  which  mioht 
be  attempted  against  my  estate,  as  has  been  at- 
tempted against  other  estates,  I  liereby  devise  and 
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bequeath  to  any  other  person  claiming  to  [(Sgiid) 
JOHN  A.  McCANDLESS]  [62]  be  such  child  or 
grandchild  of  mine,  who  shall  assert  and  prove  the 
relationshii:>  of  child  or  grandchild,  the  sum  of  Ten 
Dollars  ($10.00)  and  no  more. 

Sixteenth :  I  hereby  will  and  direct  that  any  heir, 
legatee,  devisee  or  person  interested  hi  my  estate 
Avho  shall  bring  any  contest,  direct  or  indirect, 
against  this  Will,  either  in  whole  or  in  part,  or  who 
shall  oppose  the  probate  of  this  Will,  or  who  shall, 
directly  or  indirectly,  seek  to  revoke  its  probate, 
shall  thereby  forfeit  any  bequest  made  or  interest 
given  to  such  person,  and  I  hereby  expressly  revoke 
any  bequest  made  or  other  interest  given  to  any  lieir, 
legatee,  devisee  or  other  interested  person  who  shall 
take  any  such  step  in  opposition  to  this  Will  or  any 
]v<xvt  thereof. 

Seventeenth:  It  is  my  wish  that  John  A.  McCand- 
lesR  &  Company,  Limited,  shall  continue  to  be  an 
active  and  growing  corporation  for  the  benefit  of 
my  beiieficiaries;  that  as  the  administration  of  my 
estate  and  of  this  trust  ])ermit,  the  assets  of  the 
trust  be  conveyed  or  loaned  from  time  to  time,  if 
that  seems  advisable,  to  the  John  A.  McCandless  & 
Company,  Limited,  to  the  end  that  when  this  trust 
shall  terminate,  my  beneficiaries  shall  receive,  as 
nearly  as  may  be,  as  their  shares  of  the  estate,  hold- 
ings of  the  corporate  stock  of  the  John  A.  McCand- 
less &  Company,  Limited.  This  I  do  to  the  end  that 
my  beneficiaries  will  become  owners  of  interests  in 
an  active  and  growing  corporation.  And  to  this  end. 
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it  is  my  wish  that  no  stock  of  the  Jolin  A.  McCand- 
less  &  Company,  Limited,  sliall  he  sold,  nnloss  nec- 
essary to  ])Totect  my  estate,  but  tliat  tliat  Company 
shall  become  the  medium  through  wliicli  my  estate 
will  ])e  distributed  to  my  beneficiaries,  [f^.t^'ud) 
JOTTN  A.  McCANDT.ESS]  [63] 

In  witness  whereof  T  have  hereunto  set  my  hand 
and  seal  at  Honolulu,  T.  H.,  this  19th  day  of  Feb- 
ruary, A.  T).  1929. 
(Seal)      (Si.i^med)     JOHN   A.  McCANI)T>ESS 

Si,o]ied,  sealed,  ])iihlish(Ml  and  declared  by  the  said 
John  A.  McCandless,  as  and  for  his  last  AA^ill  and 
Testament  in  the  ])resenee  of  us,  beini^,-  ])resent  at 
the  same  time,  who,  at  his  request,  in  his  presence, 
and  in  tlu^  ])resence  of  each  other,  have  hereunto 
subscribed  our  names  as  witnesses  this  19th  day  of 
February,  A.  D.  1929. 

(Signed)     ARTHUR  G.  SMITH 

Honolulu,  T.  H. 
(Signed)     FRIEDA  H.  ROBERT 

Honolulu,  T.  H. 
(Signed)     SHIGEO  KUSUMOTO, 
Honolulu,  T.  H. 

I  do  hereby  certify  that  the  foregoing  is  a  full, 
true  and  correct  copy  of  the  original  on  file  in  this 
office. 

(Seal)     W.  H.  TILLY 

Clerk,    Circuit    Court,    First 
Circuit,  Territory  of  Hawaii 

[Endorsed] :  Petitioner's  Exhibit  No.  5.  Ad- 
mitted in  evidence  May  2, 1940.  [64] 
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PETITIONER'S  EXHIBIT  NO.  6 

In  the  Circuit  Court  of  the  First  Judicial  Circuit 
Territory  of  Hawaii 

P.  No.  8077 
In  Probate 
At  Chambers 

In  the  Matter  of  the  Estate  of  JOHN  A.  McCANH- 
LESS, 

Deceased. 

ORDER    APPROVING    ACCOUNTS,    DETER- 
MINING TRUST  AND  DISTRIB- 
UTING ESTATE  [65] 

Whereas,  Bishop  Trust  Company,  Limited,  as 
Executor  of  the  Will  of  John  A.  McCandless,  De- 
ceased, did  on  the  12th  day  of  January,  A.D.  1935, 
file  in  the  Court  a  Petition  showing  that  on  the  4tli 
day  of  March,  A.D.  1930,  Letters  Testamentary  were 
did}^  issued  to  it  out  of  and  under  the  seal  of  the 
above  entitled  Court;  that  at  all  times  since  that 
time  said  Bishop  Trust  Company,  Limited  has  been 
the  duly  qualified  and  acting  Executor  of  the  Last 
Will  and  Testament  of  John  A.  McCandless,  De- 
ceased; tliat  notice  to  creditors  of  said  Estate  was 
duly  made  by  publication  in  the  Honolulu  Star- 
Bulletin,  a  newspaper  printed  and  published  in 
Honolulu,  T.  H.,  for  each  of  four  (4)  successive 
weeks  (5  insertions),  the  first  of  such  publications 
beiug  on  the  5th  day  of  March,  A.D.  1930,  and  that 
more  than  four  (4)  months  have  elapsed  since  t1io 
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first  ])nblicati<)n  of  said  iiotico  to  creditors;  tliat 
on  the  24th  day  of  May,  A.D.  1930,  that  beinj?  witliin 
the  time  as  extended  by  orders  of  tlie  above  entitled 
Court  in  the  above  entitled  cause,  was  [66]  filed  a 
sworn  inventory  of  all  of  the  ])ro})erty  and  assets 
of  every  kind  and  natui'e  situate  in  the  Territory 
of  Hawaii  belongini;'  to  the  above  entitled  Estate; 
that  as  such  Executor,  it  has  collected  all  sums  of 
money  known  or  believed  to  be  di^e  and  collectible 
for  said  Estate;  that  as  such  Executor,  it  has  j)aid 
all  just  claims  against  and  debts  of  said  P]state,  hut 
that  said  Executor  had  not  at  that  time  fully  paid 
Executor's  statutory  conunissions,  expenses  of  ad- 
ministration, attorneys'  fees  and  a  claim  for  an 
additional  estate  tax  now  pending";  that  all  the  duties 
recjuired  by  law  or  orders  of  this  Court,  or  v.hich  a 
faithful  and  prudent  appointee  should  do,  have  been 
])erformed;  that  on  Schedules  marked  ''A",  '^B" 
and  ''C",  respectively,  and  made  a  part  of  said  Peti- 
tion, are  shown  true,  full  and  exact  statements  of 
th(^  receipts  and  expenditures  for  the  period  from 
February  4,  1980  to  and  including  December  13, 
T934,  and  an  exact  summary  thereof;  that  on  Sched- 
ule marked  "D"  and  made  a  ])art  of  the  Petition, 
is  shown  a  true,  full  and  exact  statement  of  the  re- 
mainder of  the  pro]ierty  belonging  to  said  estate  on 
said  December  13,  1934;  that  Schedule  "B"  of  said 
accounts  shows  the  payment  of  all  legacies  contained 
in  the  Will  of  John  A.  McCandless,  Deceased;  said 
Petition  further  showed  that  in  addition  to  the 
amounts   of  commission  shown   as  ])ai(l   on   ScIkhI- 
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ule  ''B"  of  said  account,  Bishop  Trust  Company, 
Limited,  as  such  Executor,  was  entitled  to  receive 
a  statutory  capital  commission  in  the  further 
amount  of  $42,784.52;  that  Bishop  Trust  Company, 
Limited  had  paid  all  federal  estate  taxes  and  all 
territorial  inheritance  taxes  chargeable  against  the 
Estate  of  the  above  named  decedent,  which  were 
shown  to  be  due  and  payable  on  the  respective  re- 
turns filed  by  said  Executor ;  that  in  addition  to  the 
federal  estate  tax  heretofore  [67]  paid  by  said 
Executor,  the  United  States  Government  has  claimed 
an  additional  estate  tax  in  the  sum  of  $21,819.90, 
and  that  Bishop  Trust  Company,  Limited,  as  Execu- 
tor of  the  Will  of  John  A.  McCandless,  Deceased, 
has  contested  the  payment  of  said  additional  tax 
and  as  such  Executor  has  perfected  an  appeal  to  the 
United  States  Board  of  Tax  Appeals  for  the  pui*pose 
of  determining  what  amount,  if  any,  is  due  and  pay- 
able as  an  additional  estate  tax;  that  Bishop  Trust 
Company,  Limited  is  the  Trustee  of  the  Trust  Es- 
tate created  under  and  by  virtue  of  the  Will  of 
said  John  A.  McCandless,  Deceased,  and  that  said 
Petitioner  praj^ed  that  the  distribution  of  the 
assets  of  the  residuary  estate  remaining  in  its  hands 
as  such  Executor  be  made  to  Bishop  Trust  Com- 
pany, Limited,  as  Trustee  under  the  Will  and  of 
the  Estate  of  John  A.  McCandless,  Deceased,  sub- 
ject to  the  payment  of  any  such  additional  amount 
as  ma.y  be  finally  determined  to  be  due  and  payable 
for  federal  estate  taxes,  and  also  subject  to  the  pay- 
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nieiit  of  such  other  amount  or  amounts  as  may 
finally  be  determined  to  be  due  and  payable  on  ac- 
count of  attorneys'  fees  and  expenses  in  coTincction 
with  said  aj)peal  and  tlie  settlement  tlieveof,  and 
subject  to  the  payment  of  the  Executor's  coniiiiis- 
sion  upon  capital;  and  that  n.))on  a  dny  ai)j)ointed 
foi'  Hie  liearin,!?;  of  tlie  P(^titi(^n,  said  acr-ount  be  ex- 
amined and  allowed  and  that  an  order  he  made  to 
deliver  over  surOi  property  as  remains  to  the  T)er- 
sons  thereto  entitled;  and  that  Petitioner  be  re- 
lieved from  all  further  responsibilities  as  Executor 
muler  the  Will  and  of  the  Estate  of  John  A.  Mc- 
Candless,  Deceased. 

Order  to  Show  Cause  was  made  returnable  on  the 
18th  day  of  February,  A.D.  1935,  at  two  o'clock 
P.M.  before  this  Court,  at  Chambers,  \n  the  Judi- 
cinry  l>nildin,o-  at  Honolulu,  T.  H.,  which  said  order 
further  required  that  notice  of  said  [68]  order  be 
i;iven  by  publication  in  the  Honolulu  Star-Bulletin 
once  a  week  in  each  of  four  successive  weeks;  that 
file  hearini^-  on  said  Petition  and  Account  has  bc^en 
continued  from  time  to  time  by  orders  of  this  Court 
to  January  15,  1986,  and  at  that  time  was  further 
continued  to  Jammry  17,  1936  at  the  hour  of  nin(^ 
o'clock  A.M.;  that  the  above  entitled  Court  duly 
a])])ointed  W.  R.  Ouderkirk  Master  to  examine  and 
report  on  the  First  and  Final  Account  of  Bisho]) 
Trust  Company,  Limited,  Executor  of  the  Estate 
of  John  A.  McCandless,  Deceased,  and  that  said 
Master  duly  made  and  filed  his  report  in  which  he 
stated  that  he  had  carefullv  examined  and  checked 
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Schedule  ''A"  of  said  Account,  that  being  the  ac- 
counting of  all  receipts  received  by  the  Executor, 
both  of  capital  and  income,  and  found  the  same  cor- 
rect and  all  receipts  accounted  for;  that  he  had 
examined  and  checked  Schedule  "B"  of  said  Ac- 
count, that  being  on  account  of  all  disbursements 
made  b}^  the  Executor,  both  of  capital  and  income, 
and  fomid  all  disbursements  to  be  legally  made  and 
supported  by  vouchers,  and  called  the  Court's  at- 
tention to  the  fact  that  the  fixing  of  fee  for  attorneys 
must  be  decided  by  the  Court.  That  the  Master  fur- 
ther fomid  that  all  bequests  and  legacies  had  been 
paid  in  accordance  with  the  terms  of  the  Will  of 
John  A.  McCandless  and  that  all  monthly  payments 
directed  by  the  Will  to  be  made  to  certain  benefi- 
ciaries have  been  made  as  directed;  that  Schedule 
^'C",  which  is  a  simimary  of  Schedules  ''A"  and 
'^B"  is  correct;  that  he  had  checked  and  examined 
the  inventory  of  proi)erty  in  the  hands  of  the  Exec- 
utor and  found  the  same  correct  and  all  securities  in 
the  hands  of  the  Executor.  That  the  Master  recom- 
mended that  the  Estate  should  be  kept  open  fin- 
such  length  of  time  as  might  seem  necessary  to 
the  Executor  until  such  time  as  the  Estate  was  in 
funds  to  [69]  pay  the  balance  of  Executor's  com- 
missions, attorneys'  fees,  etc. 

That  on,  to-wit,  January  13,  1936,  Bishop  Trust 
Company,  Limited,  as  such  Executor,  filed  a  Sub- 
mission of  Supplement  to  First  and  Final  Account 
of  Bisho])  Trust  Company,  Limited,  Executor  of 
the  Will  of  John  A.  McCandless,  Deceased,  cover- 
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ing  the  period  from  and  including  Dew'mber  11, 

1934.  to  and  including  December  31,  1935:  that  on 
Schedules  "A",  "B"  and  **C",  annexed  to  said  Sub- 
uiissiim  of  Supplement  to  First  and  Pinal  Account 
of  Bishop  Trust  Comjiany,  Limited,  Executor,  is 
exhibited  and  shown  a  true,  full  and  correct  account 
of  aD  receipts  and  expenditures  made  by,  for  and 
on  behalf  of  said  Estate  for  the  period  from  and 
including  December  1-L  1931:,  to  and  including  De- 
cember 3L  1935.  and  also  a  sununary  thereof,  and 
also  on  Schedule  "D"  is  shown  a  true,  full  and  cor- 
rect inrentory  of  aU  property  remaining  in  its 
hands  as  Executor  <hi  December  31, 1935. 

That  on  January  17,  1936.  at  nine  o'clock  A.M-. 
the  hearing  on  the  said  Petition  and  said  First  and 
Final  Account  and  upon  the  Submission  of  Supple- 
ment to  First  and  Final  Account,  and  said  Account 
for  the  period  December  1-1,  1931  to  December  31, 

1935,  came  on  for  hearing  before  the  above  entitled 
Court-  at  Chambers,  in  Probate,  in  the  Judiciary 
Buildiog  at  Honolulu,  T.  H.,  at  which  time  and 
place,  upon  due  proof  of  the  publication  of  said 
order  of  hearing  in  the  manner  and  for  the  time 
therein  specified  and  upwn  due  proof  that  Bishop 
Trust  Compwmy,  Limited  has  faithfully  discharged 
the  duties  of  its  trust  according  to  law  and  the  or- 
ders of  this  Court,  and  that  Schedules  **A",  "B" 
and  "C  of  First  and  Final  Account  of  Bishop 
Trust  Company.  Limited,  Executor  of  the  Will  of 
John  A.  McCandless,  Deceased,  are  true  and  cor- 
rect, which  the  [70]  Court  finds  as  a  fact :  and  that 
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the  inventory  annexed  thereto  is  correct  as  of  De- 
cember 13,  1934,  which  the  Court  finds  to  be  a  fact ; 
and  that  Schedules  "A'V'B"  and  "C"  of  the  Sup- 
plement to  Frist  and  Final  Account  of  Bishop  Trust 
Company,  Limited,  Executor  of  the  Will  of  John 
A.  McCandless,  Deceased,  covering  the  period  from 
and  including  December  14,  1934  to  and  including 
December  31,  1935  are  true  and  correct  statements 
of  the  receipts  and  expenditures  during  said  period 
of  time  and  of  the  respective  balances  thereof;  and 
that  the  inventory,  Schedule  ''D",  annexed  thereto 
is  a  true  and  correct  inventory  of  the  assets  re- 
maining in  the  hands  of  the  Executor  on  December 
31,  1935,  all  of  which  the  Court  finds  as  a  fact ;  and 
the  Court  being  advised  in  the  premises  and  having 
considered  the  matter  upon  the  record  in  the  cause, 
the  Master's  report  and  the  evidence  adduced,  the 
Court  finds  that  each  of  the  allegations  of  fact  con- 
tained in  said  Petition  is  time;  that  said  First  and 
Final  Account  is  true  and  correct  in  all  particulars ; 
that  said  Supplement  to  First  and  Final  Accomit 
for  the  period  from  and  including  December  14, 
1934,  to  and  including  December  31,  1935,  is  true 
and  correct  in  all  particulars;  and  that  said  First 
and  Final  Account  and  said  Supplement  to  First  and 
Final  Account  should  each  be  allowed  and  approved ; 
and  that  the  inventories  attached  to  each  of  said 
Accounts  is  a  true  and  correct  inventory  of  the 
assets  remaining  in  the  Estate  of  John  A.  McCand- 
cless,  Deceased,  as  of  the  closing  dates  of  said  Ac- 
counts ; 
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And  it  fiirther  appearing  to  the  Court  tliat  tlic 
Estate  has  been  administered  most  excellently  and 
that  it  was  necessary  for  the  Executor  to  keej)  ojx'n 
the  administration  of  the  Estate  for  tlic  full  period 
of  time  that  the  same  was  open  so  that  exjx'nsos  of 
adminstration,  etc.  coidd  be  paid  out  [71]  of  incomo 
so  as  to  avoid  the  injudicious  sale  of  assets  of  the 
Estate  at  a  time  considered  inadvisable  by  the  Ex- 
ecutor to  make  such  sale;  and  the  Court  havinc: 
considered  the  question  of  attorneys'  fees  to  be  al- 
lowed to  John  Tv.  McNab  of  San  Francisco,  Cali- 
foniia,  and  Ur])ciii  E.  Wild,  a  member  of  the  leiral 
partnershi])  of  the  firm  of  Smith,  AYild,  Beebe  & 
Cades  of  Honolulu,  T.  H.,  the  Attorneys  for  the 
Estate  named  as  such  in  the  will  of  John  A.  Mc- 
Candless,  deceased,  and  evidence  bavins:  been  ad- 
duced at  the  hearine:  concerning  the  amount  to  be 
awarded  as  an  attorneys'  fee,  and  the  Court  being 
advised  in  the  premises ; 

And  it  ap])earing  to  tlie  Court  tliat  said  Accounts 
should  be  a])j)roved  and  allowed,  that  r)isho])  Trust 
Com])any,  Limited  should  be  ordered  to  tran.sfer 
and  deliver  all  ])ro])erty  remaining  in  its  ha.nds  as 
such  Executor,  after  the  payment  of  the  amounts 
hereinafter  mentioned,  to  Bisho]^  Trust  Company. 
Limited,  Trustee  under  the  Will  and  of  the  Estate 
of  John  A.  McCandless,  Deceased,  subject  to  the 
payment  of  additional  estate  taxes  and  inheritance 
taxes,  if  any,  and  the  probate  estate  should  be 
finallv  closed; 
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And  it  being  represented  to  tlie  Court  by  Mr. 
Ernest  K.  Kai,  rejDresenting  the  Treasurer  of  the 
Territory  of  Hawaii,  that  an  additional  inheritance 
tax  is  due  and  payable  by  the  Estate  in  the  sum 
of  $1,137.50,  and  it  being  impossible  mitil  this  date 
to  determine  the  amount  of  the  additional  inheri- 
tance tax  because  it  depended  upon  the  findings  of 
this  Honorable  Court, 

The  Court  finds,  orders  and  decrees  that  the  ad- 
ditional amount  of  $1,137.50  is  due  and  payable  by 
the  Estate  to  the  Territory  of  Hawaii  on  account  of 
additional  inheritance  [72]  tax  and  that  interest 
shall  be  paid  to  the  Territory  of  Hawaii  upon  such 
additional  tax  at  the  rate  of  seven  per  cent  (7%) 
l)er  annum  instead  of  at  the  rate  of  ten  ]ier  cent 
(10%)  per  annum; 

Now,  therefore,  it  is  hereby  ordered,  adjudged 
and  decreed  that  said  First  and  Final  Account  of 
Bishop  Trust  Company,  Limited,  Executor  of  the 
AVill  of  John  A.  McCandless,  Deceased,  for  the  pe- 
riod from  February  4,  1930,  to  and  including  De- 
cember 13,  1934,  and  said  Supplement  to  First  and 
Final  Account  of  Bishop  Trust  Company,  Limited, 
Executor  as  aforesaid,  covering  the  period  from  De- 
cember 14,  1934,  to  December  31,  1935,  be  and  the 
same  are  hereby  approved,  allowed  and  settled;  and 
that  said  Bishop  Trust  Company,  Limited  be  and 
it  is  hereby  authorized,  empowered,  ordered  and  di- 
rected to  forthwith  deliver  over  to  Bishop  Trust 
Company,  Limited  Trustee  imder  the  Will  and  of 
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the  Estate  of  John  A.  McCaiidless,  Deceased,  all 
prof)erties  and  amounts  of  money  remaining  in  its 
hands  as  siieli  Executor,  and  that  said  property  in 
the  hands  of*  sucli  Trustee  shall  be  subject  as  is 
provided  by  law  to  the  claims  of  the  Tnited  States 
Government  for  additional  estate  taxes,  if  any,  and 
also  additional  income  taxes,  if  any. 

It  is  further  ordered,  adjudged  and  deci-eed  after 
full  hearing  thereon,  that  John  L.  McNab  of  San 
Francisco,  California,  and  I'rban  E.  Wild  and  the 
firm  of  Smith,  AVild,  Beebe  &  Cades,  of  which  he  is 
a  member,  are  hereby  allowed  an  attorneys'  fee  in 
the  sum  of  Seventy-Five  Thousand  Dollars   ($75,- 

[73] 
000.00),  which  the  Court,  from  the  evidence  ad- 
duced, finds  as  a  fact  to  be  a  very  reasonable  fee, 
and  this  fee  includes  not  only  services  as  Attonieys- 
at-Law  but  also  compensation  to  the  said  .John  L. 
McNab  and  the  said  I^rban  E.  Wild  for  acting-  as 
Advisors  to  the  Executor  of  the  Will  of  John  A. 
McCandless,  Deceased,  in  accordance  with  the  pro- 
visions contained  in  said  Will. 

It  is  further  ordered,  adjudged  and  decreed  that 
Bishop  Trust  Company,  Limited,  as  such  Executor, 
shall  i^ay  to  John  L.  McNab  the  sum  of  $920.00  for 
steamer  fare  for  three  ronnd  trij)s  from  San  Fran- 
cisco to  Honolulu,  which  trips  were  made  in  con- 
nection with  the  the  affairs  of  the  Estate  of  John  A. 
McCandless,  Deceased,  and  were  necessary  ex])enses 
for  which  the  said  John  T^.  McNab  has  not  as  yet 
been  reimbursed,  and  that  in  addition,  John  T..  Mc- 
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Nab  be  allowed  his  hotel  expenses  on  his  present 
trip  to  Honoluhi. 

It  is  further  ordered,  adjudged  and  decreed  that 
Bishop  Trust  Company,  Limited,  shall  forthwith 
upon  the  signing  of  this  Order,  convey,  transfer 
and  deliver  to  Bishop  Trust  Comj)any,  Tjimited,  as 
Trustee  under  the  Will  and  of  the  Estate  of  Jolm 
A.  McCandless,  Deceased,  the  assets  remaining  in 
its  hands  as  Executor  aforesaid;  and  that  upon  the 
filing  herein  of  due  and  proper  vouchers  showing 
the  receipt  by  Bishop  Trust  Company,  Limited,  as 
Trustee  imder  the  Will  and  of  the  Estate  of  John 
A.  McCandless,  Deceased,  of  the  assets  remaining 
in  tlie  hands  of  Bishop  Trust  Company,  Limited, 
as  such  Executor,  Bishop  Trust  Company,  Limited, 
be  discharged  from  its  trust  as  Executor  of  the  Will 
of  John  A.  McCandless,  Deceased,  in  all  })articulars, 
exce])t  that  Bishop  Trust  Company,  Limited  shall 
reinain  as  such  Executor  for  such  time  as  may  be 
[74]  necessary  to  secure  a  substitution  of  itself,  as 
Trustee  as  aforesaid,  as  Party-Petitioner  in  the  two 
ai)])eals  befoi'e  the  Ignited  States  Board  of  Tax  Ap- 
peals against  the  Conmiissioner  of  Internal  Revenue 
nov\'  i)ending,  so  that  said  a])peals  may  be  properly 
pi'esented  and  settled;  and  when  said  substitution 
has  been  effectuated,  then  and  u])on  the  filing  herein 
of  a  verified  statement  by  such  Executor  showing 
the  same.  Bishop  Trust  Company,  Limited  shall  be 
discharged  as  such  Executor  in  such  particulars 
without  any  further  order  being  entered  by  the 
Court. 
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Dated:  IToiiolulii,  '\\  IF.,  lliis  21st  day  uf  Janu- 
ary, 1936. 

N.  D.  GODBOLD  (Sgd.) 
Judt^'o  of  ihe  Circuit   Court   of  tlio   First   Circuit. 

Attest: 
(Seal) 

(S)  JAMES  K.  TRASK 
Clerk  of  the  Circuit  Court  of  the  First  Circuit. 

I  do  hereby  certify  tliat  tlie  fore.^'oiut;-  is  a  full, 
true  aud  correct  copy  of  tlie  original  on  file  in  this 
office. 

(Seal)  W.  H.  TITJ.Y, 

Clerk,   Circuit   Court,   First   District,   'IVrritory  of 
Hawaii. 

[Endorsed]:  First  Circuit  Court,  Territory  of 
Hawaii.  Filed  Jan.  21  PM  302.  James  K.  Trask, 
Clerk. 

[Eaidorsed]:  Petitioner's  Exhibit  No.  6.  Admitted 
in  evidence  May  2,  1940.  [75] 


PETITIONER'S  EXHIBIT  NO.  7 

In  the  Circuit  Court  of  the  First  Judicial  Circuit, 
Territory  of  Hawaii. 
P.  No.  8077 
At  Chambers 

In  the  matter  of  the  Estate  of  John  A.  McCandless, 
Deceased. 

FINAL  RECEIPT 
Received  from  Bishop  Trust  Com]xiny,  Limited, 
Executor  of  the  Will  of  John  A.  McCandless,  De- 
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ceased,  Probate  No.  8077,  First  Judicial  Circuit, 
Territory  of  Hawaii,  the  sum  of  Twenty  Thousand 
Five  Hundred  Four  and  58-100  Dollars  ($20,504.58) 
and  the  following  projoerty : 

Real  Property: 

Northwesterly  half  of  Lot  #33,  Section  5,  Oahii  Ceme- 
tery Association.  Honolulu,  T.  H.,  area  300  sq.  ft. 

Personal  Property: 

Stocks : 

McCandless  Building  Company 608  shares 

Cert.  No.  42 

John  A.  McCandless  &  Company 25848  shares 

Cert.  No.  49 

Alexander  &  Baldwin  Ltd 200  shares 

Certs.  Nos.  863     150  shares 
864       50       " 

Bank  of  Hawaii 153  shares 

Cert.  No.  B273 

Bishop  Trust  Company,  Ltd 250  shares 

Cert.  No.  C589 

C.  Brewer  &  Company,  Ltd 216  shares 

Cert.  No.  A 1472 

Home  Finance  Company 1200  shares 

Cert.  No.  120 

Home  Insurance  Company 1000  shares 

Cert.  No.  424 

Liter-Island  Steam  N.-ivigation  Co 1700  shares 

Cert.  No.  4560 

[76] 
Oahu  Sugar  Company 2500  shares 

Certs.  Nos.  22579  500  shares 

22580  500   " 

22581  500   " 

22582  500   '' 
22611  500  '' 
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People's  Bank  of  Hilo 40  shares 

Cert.  No.  55 

Pioneer  Mill  Company 3740  shares 

Certs.  Nos  14104  to  14108  incl.  14138, 
14139  for  500  shares  each  &  15614  for  240 
shares. 

Royal  Hawaiian  Coffee  Co., 25  shares 

Cert.  No.  10 

Waialua  Agricultural  Co., 300  shares 

Certs.  Nos.  H2252G     200  shares 
H23095     100      " 

Kona  Tobacco  Company 81  shares 

Certs.  Nos.    31     20  shares 
55     41       " 
95     10       " 
125     10       " 

Western  Pacific  Railway  Co., 1100  shares 

Certs.  Nos.  1943  to  1952  incl.  for  100  shares 

ea. 
1953  for  30  shares  &  #1959  for  70  shares. 

California  Market  Properties  Co 100  shares 

Cert.  No.  23 

Pacific  Wool  Products  Company 15000  shares 

Certs.  Nos.    5     5000  shares 
25     2500      " 
32     7500      " 

River  Farms  Company  of  California 1  shares 

Cert.  No.  347 

Pacific  Gas  &  Electric  Co 66  shares 

Certs.  Nos.  F8704        5  shares 
F118315       6      " 

F140829     55       "      Issued  in  name  of 
—  Bishop    Trust    Co..    Ltd.. 
Trustee  under  Will  of  J. 
A.  McCandless. 
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Bonds : 

Republic  of  Mexico  5%  1945 

Consolidated  External  Gold  Loan  of  1899 
l/£200  Series  "C"  #038094  with  coupon  #13  Series  39 
a.s.c.a. 

26/£100  Series  "U"  #096892,  095827,  $95010,  094904, 
094903.  052002,  092209,  092180,  087728,  086732. 
085318,  084353,  071373,  068081,  066437,  063851, 
063208,  061142,  058284,  056559,  055970,  049398, 
048705,  048107,  044670,  043812  with  coupon  #13 

[77] 
Series  39  a.s.c.a. 

60/£  20  Series  "E"  #150661,  151001,  119827,  144333, 


142835, 
130144, 
188002, 
104391, 
128243, 
169614, 
163244, 
146161, 
119052, 
150662, 
a.s.c.a. 


138808, 
107295, 
187089, 
100731, 
186209, 
166020, 
186064, 
150816, 
149190, 
130877, 


159548, 
119644, 
138327, 
168418, 
179892, 
134603, 
180247, 
155829, 
138056, 
with 


147789, 
150663, 
163706, 
130069, 
176558. 
160092, 
179899, 
159880, 
156374. 
coupon 


130987, 
130138, 
186067, 
100265, 
176557, 
160447, 
179896, 
159948, 
156371, 


130145, 
188360, 
108856, 
104263, 
173614, 
163170, 
150879, 
160091, 
122136. 


#13  Series  39 


Receipt  #76772  dated  May  21,  1924  of  CJuaranty  Trust 
Co.  of  New  York  depositary  United  States  of  Mexico 
for  $8487.51  for  coupons  or  rights  to  interest  in 
arrears  (Class ''A") 

Imperial  Russian  Government  51/2%  Series  II  War  Loan 
of  1916 

5/5000  Roubles  Nos.   008815,  008816,   008717,  008193, 
008585  with  coupon  #8  a.s.c.a. 

25/1000  Roubles  Nos.  325831  to  325840  incl.  289321  to 
289325  incl.  302681  to  302690  incl.  with  coupon  #8 
a.s.c.a. 

Loose  coupons  #3-7  incl.  of  50/1000  Roubles 
Bonds  #291195  to  291244  incl.  same  issue  as  above. 
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MJBCCilaiMOQS  : 

3/117Tlths  oiLdiviAied  tnterest  m.  real  property  sxt^iate  at 
#432  CaMo-ntia  Street,  S*n  FTaadaeo,  Calif orma. 
aztd  otiker  remaining  anets  of  Pciree  Fair  4  C«l 
transferred  to  Harrj  H.  Pair,  T^ratce  in  Septcndxr 
1933  for  the  benefii  of  the  stocklMldcnL  This  interest 
in  lien  of  3  sliare»  Peiree  Fair  4  Co.^  a  dnaotTed 
corporation. 

Jewdrr: 

1  Pair  Cat 's  £ je  SheU  C^df  Buttons 
1  Hasonie  CxlS  Bnttoos 

I  Masoiiie  Pendant 
1  Bone  Curring 

Representing  dia;tnbati4^n  of  skli  of  the  assets  of 
ever>'  kind  and  sort  Temaining:  in  the  Estate  of 
John  A.  MeCandlesSy  deceased^  in  aeeordanee  with 
Paragniph  Eighth  of  the  Last  Will  and  Testament 
of  said  John  A.  MeCandlesSv  Deceased,  and  pnr- 
snant  to  Order  of  the  Honorable  N.  D.  Godbold, 
Judge  of  the  First  Jndieial  CLremt,  TerritoTT  of 
Hawaii,  dated  Jannair  21, 1936. 

Dated  at  HonohilTi,  T.  H.,  this  22nd  day  of  Janu- 
ary, 1936. 

BISHOP  TRUST  COMPAXT.  LIMITED, 

By  (S)  J.  K.  CLARKE, 

Its  Viee  Preadent. 
By  (S)  E.  BE>~S'ER  JR., 
Its  Assistant  Seeretary. 

Trustee  under  the  wiD  and  of  the  estate  of  John 
A.  McCandless,  Deceased- 
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I  do  hereby  certify  that  the  foregoini^'  is  a  full, 
true  and  correct  cojjy  of  the  original  on  file  in  this 
office. 

(Seal)  W.  H.  TILLY, 

Clerk,   Circuit   Court,   First   Circuit,   Territory   of 
Hawaii. 

[Endorsed] :  1st  Circuit  Court  Territory  of  Ha- 
waii. Filed  1936  Jan  22  PM  3:37.  (S)  Chas  K. 
Buchanan,  Clerk. 

[Endorsed]:  Petitioner's  Exhibit  No.  7.  Admitted 
in  evidence  May  2,  1940. 
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vs.  Bishop  Tnist  Co.,  Ltd.  95 

[^Pitle  of  Cause.] 

DESIGNATION  OF  C0Nni^:N1\S  OK  UKCORI). 

M\)  the  (^lerk  of  tlic   United  States  Board  of  Tax 
Appeals : 

Now  Comes  Giu'  1\  Helvcuin^-,  Commissioner  of 
Internal  Revemie,  the  petitioner  on  review  lierein, 
by  and  through  liis  attorney,  J.  P.  Wenchel,  Chief 
Counsel,  l>ureau  of  Internal  Revenue,  and  for  the 
pnipose  of  the  review  wliicli  he,  tlie  said  j)etitioner 
on  review,  lias  heretofore  taken  to  tlie  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Circuit, 
hereby  designates  for  inclusion  in  the  record  on 
review  the  following: 

1.  Docket  entries  of  the  proceedings  before  the 
Board. 

2.  Pleadings  before  the  Board: 

(a)  Petition,  including  annexed  copy  of 
deficiency  notice, 

(b)  Answer  to  petition. 

3.  0])inion  of  Board  pronudgated  November 
27,  1940. 

4.  Decision  of  Board  entered  January  28,  1941. 

5.  Petition  for  review  and  statement  of  points. 

6.  Notices  of  filing  ])etition  f(U'  review.  [88] 

7.  Statement  of  evidence  and  exhibits  referred 
to  therein  (Petitioner's  Exhibits  1  to  7,  in- 
clusive, and  Respondent's  Exhibit  A). 

8.  This  designation  of  contents  of  record. 

Wherefore,  it  is  requested  that  copies  of  the  rec- 
ord  as   above   designated   be    ])repared    and    trans- 
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mitted  to  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit  in  accordance  with  the 
rules  of  said  Court. 

J.  P.  WENCHEL, 

Chief  Counsel, 

Bureau  of  Internal  Revenue. 

Service  of  a  copy  of  the  within  designation  of 
contents  of  record  on  review  is  hereby  admitted  and 
agreed  to  this  29  day  of  April,  1941. 
(S)  URBAN  E.  WILD, 

(S)  MILTON  CADES, 

Attorneys  for  Respondent  on 
Review. 

[Endorsed] :  U.  S.  B.  T.  A.  Filed  May  13,  1941. 

[84] 


[Title  of  Board  and  Cause.] 

CERTIFICATE. 

I,  B.  D.  Gamble,  clerk  of  the  U.  S.  Board  of  Tax 
Appeals,  do  hereby  certify  that  the  foregoing  pages, 
1  to  84,  inclusive,  contain  and  are  a  true  copy  of 
the  transcript  of  record,  papers,  and  proceedings  on 
file  and  of  record  in  my  office  as  called  for  l)y  tlie 
Praecipe  in  the  appeal  (or  appeals)  as  above  num- 
bered and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  United  States  Board  of 
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Tax    A[)j)eals,   at    Wasliiii.^'tou,    in    llic    District    of 
Columbia,  tliis  21.st  day  of  May,  194.1. 
(Seal)  B.  D.  GAMBLE, 

Clerk, 

United  Stales  Uoard  of  Tax 
Appeals. 


[Endorsed]:  No.  9882.  Tiiited  States  Cireuit 
Court  of  A])peals  for  tlie  Ninth  Circuit.  Commis- 
si onei*  of  Tnternal  Revenue,  Petitioner,  vs.  ]>ishop 
Ti'ust  Com])any,  Limited,  Executor  of  the  Estate 
of  John  A.  McCandless,  deceased,  Res])ondent. 
'^I''ranscri])t  of  tlie  Record.  Upon  Petition  to  Review 
a  I)(H-ision  oF  tlie  United  States  Board  of  Tax  Ap- 
])eals. 

Filed  May  26,  1941. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  A])])eals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
For  the  Ninth  Circuit. 

U.  S.  C.  C.  A.  9832. 
B.  T.  A.  Docket  No.  97943. 

GUY  T.  HELVERING,  Commissioner  of  Internal 
Revenue, 

Petitioner  on  Review, 

vs. 

BISHOP  TRUST  COMPANY,  LIMITED,  EX- 
ECUTOR OF  THE  ESTATE  OF  JOHN  A. 
McCANDLESS,  DECEASED, 

Respondent  on  Review. 

Designation  of  Portion  of  the  Record 
To  Be  Printed. 

Comes  Now  the  petitioner  on  review  herein,  and 
compljdng  with  the  rules  of  this  Court,  pertaining 
to  the  designation  of  the  portion  of  the  record  to 
be   printed,   states   that   he   relies   upon  the   entire 
record  certified  by  the  Clerk  of  the  Board  of  Tax 
Appeals  to  this  Court,  and  directs  that  said  record 
so  certified  be  printed  as  the  record  on  review. 
Respect full.y  submitted, 
J.  P.  WENCHEL, 
Chief  Counsel, 
Bureau  of  Internal  Revenue. 
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STATEMENT  OF  SERVICE: 

A  eoi)y  of  this  desi,i?nati()ii  ol'  portion  oi'  the  rec- 
oi'd  to  he  printed  was  mailed  to  Urban  E.  Wild, 
Es(i.,  and  Milton  Cades,  Escj.,  400  Bisliop  Trust 
I>ld,<>-.,  TTonoluln,  T.  H.,  attorneys  for  respondent  on 
review,  this  date,  May  24,  1941. 

CHARLES  E.  LOWERY, 
Special  Attorney, 
Bureau  of  Internal   Revenue. 

[Endorsed]:  Filed  May  28,  1941.  Paul  P.  0'F^>rien, 
Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  9832 
Commissioner  of  Internal  Revenue,  petitioner 

V. 

Bishop  Trust  Company,  Limited,  Executor  of  the 
Estate  of  John  A.  McCandless,  Deceased,  re- 
spondent 


ON  PETITION  TO  REVIEW  A  DECISION  OF  THE  UNITED  STATES 
BOARD  OF  TAX  APPEALS 


BRIEF  FOR  THE  PETITIONER 


OPINION   BELOW 

The  opinion  of  the  Board  of  Tax  Appeals  (R.  18-29) 
may  be  found  in  42  B.  T.  A.  1309. 

JURISDICTION 

This  case  involves  the  income  tax  of  an  estate  for  the 
fiscal  year  ended  January  31,  1936.  Tlie  decision  of 
the  Board  of  Tax  Appeals  was  entered  January  28, 
1941  (R.  29-30),  and  the  petition  for  review  was  filed 
April  19,  1941  (R.  30-37),  pursuant  to  the  provisions 
of  Sections  1141  and  1142  of  the  Internal  Revenue 

Code. 

(1) 


QUESTION  PRESENTED 

Whether  the  income  of  a  decedent's  estate  accumu- 
lated during  the  period  of  administration  and  paid  over 
upon  final  settlement  of  the  estate  to  the  testamentary 
trustee  of  the  residue  was  deductible  as  income  prop- 
erly paid  or  credited  to  a  legatee  within  the  meaning 
of  Section  162  (c)  of  the  Revenue  Act  of  1934. 

STATUTE   INVOLVED 

Revenue  Act  of  1934,  c.  277,  48  Stat.  680 : 

Sec.  162.  Net  income. 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  the  same  manner  and  on  the  same 
basis  as  in  the  case  of  an  individual,  except 

that — 

***** 

(c)  In  the  case  of  income  received  by  estates 
of  deceased  persons  during  the  period  of  admin- 
istration or  settlement  of  the  estate,  and  in  the 
case  of  income  which,  in  the  discretion  of  the 
fiduciary,  may  be  either  distributed  to  the  bene- 
.,  ficiary  or  accumulated,,lhere  shall  be  allowed  as 
j  an  additional  deduction  in  computing  the  net  m- 
come  of  the  estate  or  trust  the  amount  of  the 
income  of  the^tate  or  trust  for  its  taxable  year, 
which  is  properly  paid  or  credited  during  such 
year  to  any  legatee,  heir,  or  beneficiary,  but  the 
amount  so  allowed  as  a  deduction  shall  be  in- 
cluded in  computing  the  net  income  of  the  lega- 
tee, heir,  or  beneficiary.  (U.  S.  C,  Title  26,  Sec. 
162.) 


STATEMENT 

T]w  relevant  facts  may  be  summarized,  prim-ipally 
from  the  oi^inion  of  the  Board  (R.  18-29),  as  follows: 

The  decedent,  a  resident  of  Honolulu,  died  on  Janu- 
ary 30,  1930.  He  disposed  of  a  large  estate  by  will, 
naming  respondent.  Bishop  Trust  Company,  Ltd.,  as 
executor  and  also  as  the  testamentary  trustee  of  his 
residuary  estate.  The  respondent  qualified  as  executor 
and  since  the  final  settlement  of  the  estate  has  acted  as 
testamentary  trustee.  The  will  provided  that  the  execu- 
tor pay  to  the  decedent's  widow  $1,000  per  month  dur- 
ing administration  of  the  estate  and  $250  per  month  to 
each  of  four  grandchildren.    (R.  20.) 

The  provision  in  the  will  establishing  the  trust  of  the 
residuary  estate  was  as  follows  (R.  21) : 

Eighth.  I  give,  devise  and  bequeath  all  of  the 
rest,  residue  and  remainder  of  my  estate,  real, 
personal  or  mixed,  wheresoever  situated  and, of 
every  kind  or  nature,  and  any  property  over 
which  I  shall  posses  any  power  of  appointment, 
to  Bishop  Trust  Company,  Limited,  an  Hawai- 
ian corporation,  in  trust  for  the  uses  and  pur- 
poses and  with  the  powers  as  hereinafter 
stated,    *    *    * 

The  trustee  was  directed  to  **pay  and  deliver  from 
the  accumulations  and  net  income  of  my  said  trust 
estate"  $1,000  per  month  to  the  widow  mitil  the  yomig- 
est  grandchild  reached  twenty-one  after  which  the 
widow  w^as  to  receive  one-tenth  of  the  amiual  net  in- 
come of  the  trust.  Similarly,  the  trustee  was  to  "pay 
and  deliver  from  the  accumulations  and  net  income" 
$250  per  month  to  each  grandchild,  who  was  to  receive 


one-tenth  of  the  annual  net  income  of  the  trust  after 
reaching  twenty-one  years  of  age.  The  surplus  income 
of  the  trust  estate  was  to  be  accumulated  and  invested. 
The  trust  was  to  terminate  when  the  youngest  grand- 
child reached  thirty  years  of  age  and  one-fifth  of  the 
estate  was  to  be  paid  to  the  widow,  if  living,  and  one- 
fifth  to  each  grandchild  per  stirpes.  (R.  21.)  In  Jan- 
uary, 1936,  the  executor  filed  a  petition  with  the  probate 
court  requesting  approval  of  its  first  and  final  account 
of  the  administration  and  requesting  that  "an  order  be 
made  to  deliver  over  such  property  as  remains  to  the 
persons  thereto  entitled."  On  January  21,  1936,  the 
probate  court  entered  an  order  that  the  Bishop  Trust 
Company,  Ltd.,  should  convey  "the  assets  remaining  in 
its  hands  as  Executor"  to  itself  as  trustee.  Pursuant 
to  this  order  the  Bishop  Trust  Company,  Ltd.,  trans- 
ferred and  delivered  to  itself  "the  residue  of  the  de- 
cedent's estate"  and  it  was  discharged  as  executor  sub- 
ject to  the  performance  of  specific  acts  which  have  since 
been  performed.  (R.  22,  23.)  The  respondent  did  not 
inform  the  Commissioner  of  his  discharge  as  executor 
in  the  manner  provided  in  Section  312  of  the  Revenue 
Act  of  1934.     (R.  4.) 

The  respondent  kept  its  accounts  and  made  its  income 
tax  returns  on  the  cash  basis.  The  returns  were  filed 
with  the  Collector  at  Honolulu.     (R.  23.) 

Included  in  the  residuary  estate  of  the  decedent 
which  was  transferred  to  the  respondent  as  testa- 
mentary trustee  was  $20,504.58  cash  which  had  been 
received  by  the  respondent,  as  executor,  as  income 
during  the  taxable  year.     The  record  does  not  indicate 


that  any  of  this  income  was  distributed  during  the  tax- 
able year  to  the  beneficiaries  of  the  tnist.  In  the  re- 
turn filed  on  behalf  of  the  estate  this  amount  was 
claimed  as  a  deduction.  In  the  determination  of  the 
deficiency  herein  involved  the  Commissioner  disallowed 
this  deduction  on  the  ground  that  it  was  not  allowable 
under  the  provisions  of  Section  162  (c).  The  Bishop 
TT'ust  Company,  Ltd.,  as  testamentary  trustee,  in  the 
return  filed  on  behalf  of  the  trust  for  the  same  fiscal 
year,  included  in  the  gross  income  of  the  trust  $19,639.72 
of  the  amount  and  paid  income  tax  thereon.  (R.  24.) 
There  were  other  deductions  and  issues  before  the 
Board,  but  on  this  appeal  the  only  question  is  the  de- 
ductibility of  the  amount  of  $20,504.58  from  the  income 
of  the  estate  during  the  period  of  administration. 

STATEMENT   OF   POINTS   TO   BE   URGED 

It  is  submitted  that  the  Board  of  Tax  Appeals  erred 
in  deciding  and  holding  that  the  $20,504.58  income  re- 
ceived by  the  estate  during  the  taxable  year  was  de- 
ductible from  the  estate's  gross  income  under  Section 
162  (c) ;  and  in  deciding  and  holding  that  such  amount 
was  paid  to  the  testamentary  trustee  as  income  and  not 
as  part  of  the  corpus  of  the  trust. 

SUMMARY   OF   ARGUMENT 

The  amount  of  income  is  taxable  to  the  decedent's 
estate  unless  some  statutory  provision  to  the  contrary 
is  clearly  established.  Under  the  terms  of  this  will  and 
the  provisions  of  local  law,  this  income  became  part  of 
the  gross  estate  passing  to  the  residuary  trustee  and 
therefore  was  not  taxable  as  income  in  the  hands  of  the 


trustee.  Since  it  was  not  paid  or  credited  to  a  legatee, 
heir,  or  beneficiary  as  income,  it  was  not  deductible 
from  the  gross  income  of  the  estate  during  the  period 
of  administration.  The  Board  committed  legal  error 
in  holding  to  the  contrary. 

ARGUMENT 

Estate  income  passing  to  a  residuary  trustee  as  corpus  is  not 
income  paid  or  credited  to  a  legatee 

Under  Section  161  (a)  (3)  of  the  Revenue  Act  of 
1934,  the  income  received  by  estates  of  deceased  persons 
during  the  period  of  administration  is  subject  to  the 
taxes  imposed  upon  individuals.  In  the  present  case 
the  respondent  is  seeking  a  deduction  from  the  amount 
of  taxable  income  and  therefore  it  must  be  established 
that  there  is  some  clear  statutory  provision  by  which 
the  Congress  intended  to  grant  the  claimed  deduction. 
Netv  Colonial  Co.  v.  H elver ing,  292  U.  S.  435 ;  Bepiity 
V.  DuPont,  308  U.  S.  488.  The  taxpayer  contends,  and 
the  Board  agreed,  that  the  amount  of  income  received 
by  the  estate  during  the  period  of  administration  was 
deductible  as  income  properly  paid  or  credited  to  a 
legatee  within  the  meaning  of  Section  162  (c). 

We  submit  that  by  the  terms  of  the  will  the  income 
accumulated  during  the  period  of  administration  of  the 
estate  became  part  of  the  corpus  of  the  estate  and  that 
the  testamentary  trustee  took  it  over  as  such  in  Janu- 
ary, 1936.  The  will  provided  that  certain  pajanents  be 
made  during  the  period  of  administration.  (R.  20.) 
After  certain  specific  bequests  (R.  58-59),  the  "rest, 
residue  and  remamder     *     *     *,     real,  personal  or 


mixed,  wlieresoovor  situated  and  of  every  kind  or  na- 
ture *  *  *"  was  devised  and  bequeathed  to  the  testa- 
mentary trustee.  (R.  21.)  The  petition  of  the  execu- 
tor to  the  probate  court  requested  an  order  to  ''deliver 
over  such  property  as  remains  *  *  *."  Pursuant  to 
this  request  the  probate  court  ordered  the  executor  to 
transfer  the  assets  remaining  in  its  hands.  (R.  22.) 
The  petition  before  the  Board  stated  that  the  amount 
herein  involved  was  "included  in  the  residuary  estate 
of  the  taxpayer"  (R.  8)  and  the  Board  stated  that  the 
$20,504.58  cash  was  "included  in  the  residuary  estate  of 
the  decedent"  (R.  24).  The  trustee  was  to  control, 
manage  and  hold  the  trust  and  collect  the  income.  (R. 
60.)  It  could  reinvest  the  unapplied  income.  (R.  61.) 
The  payments  were  to  be  made  from  the  "accumula- 
tions and  net  income"  of  the  trust.  (R.  21.)  It  is  clear 
from  the  provisions  that  there  was  a  difference  between 
the  payments  to  be  made  to  the  widow  and  grandchil- 
dren during  the  administration  period  and  those  to  be 
made  under  the  trust.  During  the  period  of  adminis- 
tration the  payments  were  to  be  made  without  regard  to 
the  presence  or  absence  of  income.  The  beneficiaries 
were  to  receive  certain  amounts  and  there  was  no  re- 
quirement that  such  amounts  be  paid  from  the  income 
of  the  estate,  nor  did  they  have  any  claim  to  the  income 
as  such.  Since  the  will  made  no  disposition  of  the  in- 
come from  the  estate  it  became  part  of  the  corpus  of 
the  estate.  That  is,  it  became  an  indivisible  part  of  the 
whole  sum  which  was  to  pass  as  such  to  the  residuary 
trustee.  It  thereby  became  the  trust  corpus  from  which 
income  was  to  be  derived  to  make  certain  i^ajaiients  to 
the  beneficiaries  of  the  trust. 


Our  contention  is  supported  by  the  fact  that  the  pay- 
ments from  the  trust  were  to  be  made  from  the  accumu- 
lations and  net  income  of  the  trust.  In  other  words,  the 
payments  during  administration  were  to  be  made  from 
any  source  (R.  57),  while  those  from  the  trust  were  to 
be  made  only  out  of  income  earned  or  accumulated  dur- 
ing the  existence  of  the  trust  (R.  63,  64).  The  bene- 
ficiaries of  the  trust  had  no  claim  to  the  amount  herein 
involved  as  income  even  after  it  reached  the  trust. 
Their  claim  was  to  be  paid  from  the  net  income  of  the 
trust.  Having  differentiated  between  the  two  pay- 
ments, the  decedent  clearly  intended  that  the  income 
received  during  the  period  of  administration  become 
part  of  the  gross  estate  passing  under  the  residuary 
clause,  and  not  mcome  which  any  legatee  was  entitled 
to  demand.  It  is  the  intention  of  the  testator  that  gov- 
erns. Hawaiian  Trust' Co.  v.  Von  Holt,  216  U.  S.  367. 
Moreover,  it  is  a  fact  that  the  parties  so  considered 
the  accmnulated  income  and  it  has  not  been  paid  to  the 
beneficiaries  as  income.  It  was  turned  over  as  a  part 
of  the  residuary  estate  out  of  which  income  might  be 
payable,  but  not  as  income  to  which  the  beneficiaries  of 
the  trust  were  entitled. 

Although  the  income  became  corpus  of  the  estate,  the 
trustee  nevertheless  received  it.  This  but  emphasizes 
the  fact  that  the  right  of  the  trustee  to  receive  it  did  not 
at  all  depend  upon  whether  or  not  the  estate  possessed 
income.  Recipients  like  the  tnistee,  who  are  entitled  to 
payments  from  an  estate  in  any  event,  acquire  by  be- 
quest, devise  or  inheritance  and  are  not  charged  with 
the  receipt  of  income.    Burnet  v.  Whitehouse,  283  U.  S. 
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148;  Wrifjd  v.  Commissioner,  96  F.  (2(1)  387  (C.  0.  A. 
7th).  Cf.  /rwmij^  6'r/?;/^  268  U.  S.  161.  The  White- 
house  case,  supntj\\e\d  that  where  the  terms  of  the  will 
directed  tliat  an  annuity  be  paid  without  reference  to 
tlie  existence  or  absence  of  income,  then  the  annuity 
was  not  taxable  as  income  to  the  beneficiary;  it  was 
property  received  by  bequest  and  therefore  not  taxable 
to  the  amiuitant. 

Congress  has  allowed  deductions  only  for  income 
currently  distributed  and  this  Court  has  held  that  a 
payment  to  a  recipient  who  was  entitled  to  the  money 
only  because  it  was  accumulated  income  is  not  a  dis- 
tribution of  current  income.  Spreckels  v.  Commis- 
sioner, 101  F.  (2d)  721.  In  the  Spreckels  case  this 
Court  held  that  the  accumulated  income  of  an  estate 
which  was  not  to  be  currently  distributed  was  taxable 
to  the  estate  and  not  to  the  beneficiary,  even  though  the 
latter  received  it  in  the  same  taxable  year  durmg  which 
it  was  accumulated.  Cf.  Lynchhurg  Trust  (k  S.  Bank 
V.  Commissioner,  68  F.  (2d)  356  (C.  C.  A.  4th). 

Since  the  amount  of  $20,504.58  in  this  case  was  not 
paid  or  credited  to  a  legatee  as  income,  nor  received  as 
income,  it  was  not  deductible  under  Section  162  (c). 
Wei  gel  v.  Commissioner,  supra.  See  also  G.  C.  M. 
22034,  1940-1  Cum.  Bull.  90.  Such  sums  must  be  ac- 
tually distributed  as  income,  and  not  as  assets,  to  the 
beneficiary  before  the  beneficiary  is  taxable.  County 
Nat.  Bank  d-  Tr.  Co.  v.  Helvering,  122  F.  (2d)  29  (App. 
D.  C).  Moreover,  the  Board  itself  recently  held  that 
if  the  sole  beneficiary  of  a  testamentary  trust  did  not 
actually  receive  the  income,  then  the  profits  of  a  part- 
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nership  of  which  the  trust  was  a  member  were  taxable 
to  the  estate.  Buckner  v.  Commissioner,  45  B.  T.  A. 
No.  90. 

The  cases  involving  the  law  of  Hawaii  in  this  regard 
support  our  contention.  In  Hawaiian  Trust  Co.  v.  Von 
Holt,  supra,  there  was  mvolved  a  will  with  sub- 
stantially the  same  effect  as  in  the  instant  case. 
It  was  held  that  the  beneficiary  of  the  trust  was 
not  entitled  to  the  mcome  from  the  death  of  the 
testator,  but  only  after  the  executor  had  been  dis- 
charged and  the  property  turned  over  to  the  trustee. 
In  deciding  the  case  of  Wilcox  v.  Wilcox,  26  Haw.  219, 
the  Supreme  Court  of  the  Territory  of  Hawaii  ex- 
pressly stated  that  the  case  was  different  from  the  Von 
Holt  case.  In  the  Wilcox  case  there  was  a  dispute  be- 
tween life  tenants  and  remaindermen  concerning  the 
income  during  the  period  of  administration.  The  court 
decided  in  favor  of  the  life  tenants,  holding  that  the 
provisions  of  the  particular  will  clearly  indicated  an 
intention  on  the  part  of  the  testator  that  the  trust  fmid 
corjDus  consist  only  of  property  of  which  he  died  pos- 
sessed. 

It  is  apparent  that  the  Board  erred  in  not  giving 
proper  effect  to  the  provisions  of  the  will  and  local  law 
involved.  The  Board  also  erred  in  its  interpretion  of 
White  V.  Commissioner,  41  B.  T.  A.  525,  and  the  Weigel 
case,  supra.  The  decisive  factor  in  the  Weigel  case 
was  not  that  the  particular  income  was  a  gain  from  the 
sale  of  capital  assets.  That  was  significant  only  be- 
cause it  demonstrated  that  it  w^as  not  to  be  currently 
distributed.     The  rationale  of  the  decision  was  that  the 
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profit  di'  iiicoinc  of  llic  estate  became  part  of  the  corpus 
of  the  Inisl  ])y  virtue  of  tlie  will  provisions.  The  fact 
that  the  profits  come  from  capital  gains  is  iniinatcrial. 
Chambers  v.  Commissioner,  ?)?)  B,  T.  A.  1125.  It  is 
also  iuimatcrial  whetlier  tlie  estate  income  becomes  part 
of  the  trust  corpus  by  virtue  of  the  will  provisions  or 
by  the  force  of  local  law.  Wei  gel  v.  Commissioner, 
supra.  It  is  apparent  that  in  the  White  case  the  income 
was  carefully  segregated  from  the  rest  of  the  funds. 
Moreover,  i3art  of  it  was  actually  paid  to  the  beneficiary. 
The  Commissioner  did  not  acquiesce  in  th[it  decision. 
1940-1  Cum.  Bull.  9. 

The  Board,  having  found  that  the  cash  here  was  an 
asset  and  part  of  the  residuary  estate  (R.  21-24),  erred 
in  not  determining  that  it  was  not  income  paid  or  cred- 
ited to  a  legatee. 

CONCLUSION 

Since  the  decision  of  the  Board  of  Tax  Appeals  that 
there  was  a  reduced  deficiency  is  not  supported  by  the 
evidence  and  is  based  on  legal  error,  it  should  be  re- 
versed and  the  deficiency  as  asserted  by  the  Commis- 
sioner should  be  reinstated. 
Respectfully  submitted. 

Samuel  O.  Clark,  Jr., 
Assistant  Attorney  General. 
J.  Louis  Monarch, 
Sherley  Ewing, 
Special  Assistants  to  the  Attorney  General. 

l^OYEMBEB  1941. 
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No.  9832 

IN  THE 


United  States  Circuit  Court  of  Appeals 

For  the  Ninth  Circuit 


Commissioner  of  Internal  Revenue, 

Petitioner, 

vs. 

Bishop  Trust  Company,  Limited,  Executor 

of    the    Estate    of    John    A.    McCandless, 

Deceased, 

Respondent. 


On  Petition  to  Review  a  Decision  of  the  United  States 
Board  of  Tax  Appeals. 

BRIEF  FOR  RESPONDENT. 


OPINION  BELOW. 

The  opinion  of  the  Board  of  Tax  Appeals  (R.  18- 
29)  was  filed  on  November  27,  1940,  and  is  reported 
in  42  B.  T.  A.  1309. 


JURISDICTION. 

The  decision  of  the  Board  of  Tax  Appeals  (R.  29- 
30)  was  entered  on  January  28,  1941,  and  the  petition 
for  review  (R.  30-37)  was  filed  on  April  19,  1941.  The 
jurisdiction  of  this  Court  is  invoked  under  Sections 
1141  and  1142  of  the  Internal  Revenue  Code. 


QUESTION  PRESENTED. 

Whether  the  income  of  a  decedent's  estate  received 
by  the  estate  during  the  period  of  administration  or 
settlement  of  the  estate  and  within  the  taxable  year 
and  paid  over  to  the  testamentary  trustee  as  a  part 
of  the  residue  of  the  decedent's  estate  was  deductible 
as  income  properly  paid  or  credited  to  a  legatee,  heir 
or  beneficiary  within  the  meaning  of  Section  162(c) 
of  the  Revenue  Act  of  1934  ? 


STATUTE  INVOLVED. 

Revenue  Act  of  1934,  c.  277,  48  Stat.  680: 

"Sec.  162.     Net  Income. 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  the  same  manner  and  on  the  same 
basis  as  in  the  case  of  an  individual,  except  that — 
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(c)  In  the  case  of  income  received  by  estates 
of  deceased  persons  during  the  period  of  adminis- 
tration or  settlement  of  the  estate,  and  in  the  case 
of  income  which,  in  the  discretion  of  the  fiduciary, 
may  be  either  distributed  to  the  beneficiary  or 
accumulated,  there  shall  be  allowed  as  an  addi- 
tional deduction  in  computing  the  net  income  of 
the  estate  or  trust  the  amount  of  the  income  of 
the  estate  or  trust  for  its  taxable  year,  which  is 
properly  paid  or  credited  during  such  year  to  any 
legatee,  heir,  or  beneficiary,  but  the  amount  so 
allowed  as  a  deduction  shall  be  included  in  com- 
puting the  net  income  of  the  legatee,  heir,  or  bene- 
ficiary.  (U.  S.  C,  Title  26,  Sec.  162.)" 


STATEMENT  OF  FACTS. 
Respondent  on  review,  Bishop  Trust  Company, 
Limited,  a  Hawaiian  corporation,  was  during  the  tax- 
able year  1936  the  duly  appointed  and  acting  executor 
under  the  will  and  of  the  estate  of  John  A.  McCand- 
less,  who  died  a  resident  of  Honolulu  on  January  30, 
1930.  He  left  a  large  estate  and  in  his  will  named 
Bishop  Trust  Company,  Limited,  as  his  executor  and 
also  as  the  testamentary  trustee  of  his  residuary  estate 
and  it  duly  qualified  as  such.  The  will  provided  that 
the  executor  pay  to  the  decedent's  widow  $1000  per 
month  for  support  and  maintenance  during  the  ad- 
ministration of  his  estate,  the  first  of  such  payments 
to  be  made  one  month  from  the  date  of  his  death  and 
succeeding  payments  in  like  amount  on  the  same  day 
of  each  succeeding  month  until  such  time  as  his 
residuary  estate  should  be  turned  over  to  the  testa- 
mentary trustee.  He  also  directed  that  the  executor 
should  pay  to  each  of  his  four  grandchildren  for  sup- 
port, maintenance  and  education  during  the  adminis- 
tration of  the  estate  $250  per  month,  the  first  payment 
to  be  made  one  month  from  the  date  of  his  death  and 
succeeding  payments  on  the  same  day  of  each  suc- 
ceeding month  mitil  such  time  as  his  residuary  estate 
should  be  turned  over  to  the  testamentary  trustee 
(R.  20). 

The  provision  in  the  will  establishing  the  trust  of 
the  residuary  estate  was  as  follows : 

"Eighth.  I  give,  devise  and  bequeath  all  of 
the  rest,  residue  and  remainder  of  my  estate,  real, 
personal  or  mixed,  wheresoever  situated  and  of 
every   kind   or  nature,   and   any   property   over 


which  I  shall  possess  any  power  of  appointment, 
to  Bishop  Trust  Company,  Limited,  an  Hawaiian 
corporation,  in  trust  for  the  uses  and  purposes 
and  with  the  powers  as  hereinafter  stated,  *  *  *" 
(R.  21) 

The  trustee  was  directed  ''to  pay  and  deliver  from 
the  accumulations  and  net  income  of  my  said  trust 
estate"  $1000  per  month  to  the  widow  beginning  one 
month  from  the  date  of  the  last  monthly  payment 
made  to  the  widow  by  the  executor  and  continuing 
until  such  time  as  his  eldest  grandchild  should  attain 
the  age  of  twenty-one  years,  after  which  the  widow 
was  to  receive  one-tenth  of  the  annual  net  income  of 
the  trust.  The  trustee  was  also  directed  ''to  pay  and 
deliver  from  the  accmnulations  and  net  income  of  my 
said  trust  estate"  $250  per  month  to  each  grandchild. 
After  a  grandchild  attained  the  age  of  tw^enty-one 
years  he  or  she  was  to  receive  one-tenth  of  the  annual 
net  income  of  the  trust  estate.  Surplus  income  of  the 
trust  estate  was  to  be  accumulated  and  invested.  When 
the  youngest  grandchild  attained  the  age  of  thirty 
years  the  trust  was  to  determine  and  one-fifth  of  the 
trust  estate  was  to  be  paid  to  the  widow,  if  living,  and 
one-fifth  to  each  grandchild  per  stirpes  (R.  21). 

On  January  12,  1936,  the  respondent  on  review  filed 
a  petition  in  the  Circuit  Court  of  the  First  Judicial 
Circuit,  Territory  of  Hawaii,  sitting  in  probate,  re- 
questing approval  of  its  first  and  final  account  of  the 
administration  of  the  estate,  and  that  "an  order  be 
made  to  deliver  all  such  property  as  remains  to  the 
persons  entitled  thereto,  and  that  petitioner  be  re- 


lieved  from  all  further  responsibilities  as  executor 
under  the  will  and  of  the  estate  of  John  A.  McCand- 
less"  (R.  22). 

On  January  21,  1936,  the  Probate  Court  entered  an 
order  that  Bishop  Trust  Company,  Limited,  should 
convey,  transfer  and  deliver  the  '*  assets  remaining  in 
its  hands  as  executor"  to  itself  as  trustee  (R.  22). 
Pursuant  to  said  order,  Bishop  Trust  Company, 
Limited,  as  executor,  transferred  and  delivered  to 
itself  as  trustee  the  residue  of  the  decedent's  estate 
and  was  discharged  as  executor  of  the  estate,  subject 
to  the  performance  of  specific  acts  which  have  since 
been  performed  (R.  23). 

The  resj^ondent  on  review  kept  its  accounts  and 
made  its  income  tax  returns  on  both  Form  1040  and 
Form  1041  on  a  cash  receipts  and  disbursements  basis 
and  on  the  basis  of  a  fiscal  year  beginning  February 
1st  and  ending  January  31st.  The  returns  were  filed 
with  the  Collector  at  Honolulu  (R.  23). 

Included  in  the  residuary  estate  of  the  decedent, 
which  respondent  on  review,  as  executor,  transferred 
to  itself  as  trustee,  pursuant  to  the  order  of  the  Court, 
was  $20,504.58  cash,  which  had  been  received  by  the 
respondent  on  review,  as  executor,  as  income  during 
the  taxable  year  ended  January  31, 1936.  This  amount 
was  claimed  as  a  deduction  in  the  return  which  the 
respondent  on  review,  as  executor,  filed  on  behalf  of 
the  estate  for  the  fiscal  year  ended  January  31,  1936. 
Bishop  Trust  Company,  Limited,  as  testamentary 
trustee,  in  the  return,  filed  on  behalf  of  the  trust  for 
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the  same  fiscal  year,  included  in  the  gross  income  of 
the  trust  $19,639.72  of  the  said  amount  and  duly  paid 
income  tax  thereon  (R.  24). 

In  the  determination  of  the  deficiency  herein  in- 
volved, the  Commissioner  disallowed  this  deduction 
on  the  ground  that  it  was  not  allowable  under  the  pro- 
visions of  Section  162(c)  of  the  Revenue  Act  of  1934 
(R.  24). 

The  question  of  the  deductibility  of  the  amount  of 
$20,504.58  from  the  income  of  the  estate  is  the  only 
issue  in  this  case  before  the  Court. 


SUIVIMARY  OF  ARGUMENT. 

Section  162(c)  of  the  Revenue  Act  of  1934  requires 
the  following  conditions  to  be  present  in  order  that  an 
estate  be  allowed  a  deduction  thereunder : 

1.  There  must  be  involved  income  received  by  the 
estate  of  a  decedent  during  the  period  of  administra- 
tion or  settlement  of  the  estate ; 

2.  Such  income  must  be  properly  paid  or  credited 
during  such  year;  and 

3.  Such  income  must  be  paid  or  credited  to  a 
legatee,  heir  or  beneficiary. 

The  Commissioner  does  not  deny  that  all  of  the 
statutory  conditions  were  fully  met  in  the  present  case, 
but  he  seeks  to  add  to  the  statutory  requirements  a 
new  element,  namely,  that  the  income  of  the  estate 
properly  paid  or  credited  to  a  legatee,  heir  or  bene- 
ficiary durmg  the  taxable  year  is  still  not  deductible 


unless  it  was  paid  out  as_jji£iQ,mej,  and  then  he  erro- 
neously contends  that  the  amount  paid  out  was  not 
paid  as  income.  The  Board  found  against  the  Com- 
missioner on  both  these  contentions,  and  it  is  this 
finding  that  presents  a  very  narrow  issue  in  this  case. 
Furthermore,  this  is  a  case  where  the  trustee  has 
already  paid  the  tax  on  the  amount  here  in  question 
and  the  Commissioner,  by  raising  a  new  and  as  we 
contend  unfounded  technical  issue,  seeks  to  assess  the 
tax  for  a  second  time  on  the  same  amount  against  the 
executor. 

Respondent  on  review  contends : 

1.  That  it  is  not  necessary  that  the  payment  of  the 
income  of  an  estate  in  administration  be  made  to  a 
legatee,  heir  or  beneficiary /as  inconig>in  order  that 
such  income  paid  may  be  deducted  by  the  estate  in 
computing  its  net  income. 

2.  That  even  if  it  were  necessary  that  income  of  an 
estate  in  administration  be  paid  to  a  legatee,  heir  or 
beneficiary  as  income  in  order  to  be  deductible  by  the 
estate  in  computing  its  net  income,  the  income  here 
in  question  was  so  paid  out  to  the  beneficiary  as  in- 
come. 

(A)  Under  the  laws  of  the  Territory  of 
Hawaii  the  income  in  question  retained  its  char- 
acter as  income  upon  distribution  by  the  executor 
of  the  estate. 

(B)  Under  the  provisions  of  the  will  the 
income  of  the  estate  retained  its  character  as  in- 
come when  distributed  to  the  testamentary 
trustee. 


ARGUMENT. 

1.  THAT  IT  IS  NOT  NECESSARY  THAT  THE  PAYMENT  OF 
THE  INCOME  OF  AN  ESTATE  IN  ADMINISTRATION  BE 
MADE  TO  A  LEGATEE,  HEIR  OR  BENEFICIARY  AS  INCOJME 
IN  ORDER  THAT  SUCH  INCOME  PAID  MAY  Be'dEDUCTED 
BY  THE  ESTATE  IN  COMPUTING  ITS  NET  INCOME. 

The  Commissioner  of  Internal  Revenue  has  ad- 
mitted in  his  answer  to  the  petition  of  the  respond- 
ent on  review  (Par.  V(M)),  (R.  17),  that  'included 
in  the  residuary  estate  of  the  taxpayer  which  was  con- 
veyed, transferred  and  delivered,  on  January  22,  1936, 
to  Bishop  Trust  Company,  Limited,  trustee,  under  the 
will  and  of  the  estate  of  John  A.  McCandless,  de- 
ceased, pursuant  to  an  order  of  Court  made  January 
21,  1936,  was  $20,504.58  cash  income  received  by  the 
taxpayer  during  the  taxable  year  ended  January  31, 
1936,  as  alleged  in  subparagraph  M  of  paragraph  V 
of  the  petition". 

The  Commissioner  does  not  dispute  that  this  amoimt 
which  was  admittedly  income  of  the  estate  during 
administration  was  properly  paid  or  credited  during 
such  year.  The  Commissioner  appears  to  recognize 
the  well  settled  rule  of  law  that  the  law^  of  the  state 
having  jurisdiction  of  the  estate  and  the  trust  is 
determinative  of  whether  the  distribution  is  proper  or 
not. 

In  G.C.M.  4596,  VII-2,  C.B.  133,  the  question  was 
whether  where  the  will  merely  provided  for  the  dis- 
tribution of  bequests  and  for  the  disposition  of  the 
residuary  estate,  and  was  silent  as  to  the  distribution 
of  income  during  administration,  the  amount  paid  or 
credited  to  the  residuary  legatee  in  respect  to  current 


income  may  be  recognized  under  Section  219(b)  (3)  of 
the  Revenue  Act  of  1926.  (This  section  is  identical 
with  Section  162(c)  of  the  Revenue  Act  of  1934.)  The 
answer  given  in  said  G.C.M.  was  that  the  law  of  the 
particular  state  involved  must  be  considered  in  deter- 
mining whether  the  income  may  be  X)roperly  paid  or 
credited  to  the  residuary  legatee  and  any  income  prop- 
erly paid  or  credited  is  deductible,  and  unless  the  will 
or  the  applicable  state  law  makes  the  pa\Tnent  or 
credit  improper,  it  is  deductible  under  said  section. 
I.T.  2349,  VI-1,  C.B.  78,  and  Tyler,  9  B.T.A.  255,  are 
cited  in  support  thereof. 

In  Proctor  v.  White,  28  Fed.  Supp.  161  (D.C. 
Mass.),  it  was  said  that  the  words  ''properly  paid"  in 
the  Revenue  Acts  means  rightly  paid  with  legal  justi- 
fication, and  since  the  testatrix  was  a  resident  of 
Massachusetts  and  the  disposal  of  her  property  in 
the  estate  was  subject  to  the  orders  of  its  Courts  re- 
specting distributions  of  estates,  the  laws  of  that  state, 
with  jurisdiction  of  the  administration,  determine 
what  income  of  the  trust  is  properly  to  be  paid  to  the 
beneficiaries. 

In  County  National  Bank  and  Trust  Company, 
Executor,  39  B.T.A.  357,  it  was  said  that  the  pro- 
visions of  the  will  and  the  laws  of  the  state  lia^dng 
jurisdiction  over  the  administration  determine  what 
income  of  a  trust  estate  was  properly  paid  to  the 
beneficiary,  and  there  was  cited  in  support  thereof 
Anderson  v.  Wilson,  289  U.S.  20,  and  Merchants  Loan 
and  Ti'ust  Company  v.  Smietanka,  255  U.S.  509. 
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In  Sewell  v.  U.S.,  19  Fed.  Supp.  657  (Ct.  CI.),  it 
was  said  that  there  can  be  no  question  but  that  the 
law  of  the  state,  as  promulgated  by  the  Courts  of  the 
state  in  which  the  will  is  probated,  governs  in  the 
interpretation  of  the  trust  as  respects  the  taxability 
of  the  income  as  between  the  trust  and  the  beneficiary. 

The  Commissioner  apparently  also  concedes  that 
Bishop  Trust  Company,  Limited,  trustee  as  aforesaid, 
was  a  legatee,  heir  or  beneficiary  within  the  meaning 
of  Section  162(c).  Under  the  provisions  of  the  will 
of  John  A.  McCandless,  deceased,  all  the  rest,  residue 
and  remainder  of  the  estate,  real,  personal  or  mixed, 
was  given  to  Bishop  Trust  Company,  Limited,  in  trust 
for  the  uses  and  purposes  therein  stated.  It  is  well 
settled  that  a  trust  created  imder  a  will  may  be  a 
legatee,  heir  or  beneficiary  within  the  provisions  of 
Section  162(c)  of  the  Revenue  Act  of  1934.  Estate 
of  Ida  A.  White,  Deceased,  41  B.T.A.  525.  (Commis- 
sioner's Appeal  dismissed  October  16,  1940,  CCA.  6.) 

In  I.T.  1621,  II-l,  C.B.  129,  with  regard  to  Section 
219(c)  of  the  Revenue  Act  of  1921,  which  is  identical 
with  Section  162(c)  of  the  Revenue  Act  of  1934,  so 
far  as  the  determination  of  the  net  income  of  estates 
in  administration  is  concerned,  it  was  said : 

"Amounts  of  income  paid  in  final  distribution 
if  they  are  so  paid  in  accordance  with  the  law 
of  the  State  and  the  terms  of  the  will,  if  there 
is  one,  are  properly  paid  or  credited  within  the 
meaning  of  Section  219(c)  and  are,  therefore, 
deductible  in  the  return  for  the  estate." 
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The  Commissioner,  however,  in  spite  of  all  the  rul- 
ings and  decisions  and  in  spite  of  the  very  plain 
wording  of  the  Revenue  Act  in  question,  would  add  a 
further  element  to  the  requirements  of  Section  162(c), 
namely,  that  in  addition  to  income  of  the  estate  being 
properly  paid  or  credited  in  the  taxable  year  to  a 
legatee,  heir  or  beneficiary,  it  must  retain  its  character 
as  such  upon  the  distribution.  All  the  statute  requires 
is  that  the  amount  in  question  be  income  of  the  estate 
during  the  taxable  year,  and  the  Commissioner  has 
admitted  that  that  is  the  case  in  the  present  instance. 
It  is,  therefore,  respectfully  submitted  that  it  is  not 
necessary  to  go  any  further  into  the  question,  but  the 
issue  can  be  determined  upon  the  finding  that  inas- 
much as  the  Commissioner  has  admitted  that  the 
amoimt  in  question  distributed  to  the  residuary 
trustee  was  income  of  the  estate  during  the  taxable 
year,  distributed  to  a  beneficiary  during  the  taxable 
year  in  accordance  with  proper  legal  authorit.y,  that 
that  is  all  the  statute  requires  in  order  for  the  estate 
to  be  allowed  the  deduction  claimed. 
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2.  THAT  EVEN  IF  IT  WERE  NECESSARY  THAT  INCOME  OF 
AN  ESTATE  IN  ADMINISTRATION  BE  PAID  TO  A  LEGA- 
TEE, HEIR  OR  BENEFICIARY  AS  INCOME  IN  ORDER  TO 
BE  DEDUCTIBLE  BY  THE  ESTATE  IN  COMPUTING  ITS  NET 
INCOME,  THE  INCOME  HERE  IN  QUESTION  WAS  SO  PAID 
OUT  TO  THE  BENEFICIARY  AS  INCOME. 

(A)  Under  the  laws  of  the  Territory  of  Hawaii  the  income  in 
question  retained  its  character  as  income  upon  distribution 
by  the  executor  of  the  estate. 

The  law  of  the  Territory  of  Hawaii  with  respect 
to  the  issue  now  before  this  Court  is  to  the  effect  that 
when  a  testator  gives  the  residue  of  his  estate  to 
trustees  who  are  charged  with  the  duty  of  .p^aymg  the 
Income,  thereof  to  certain  named  persons,  they  are  en- 
titled to  the  income  of  the^lear^residue-  .as-af terward  s 
ascertained  from  the  date  of  the  death  of  the  testator, 
and  the  fact  that  the  executors  are  entitled  to  and  do 
retain  the  residuary  estate  in  their  hands  until  the 
close  of  administration  can  make  no  difference  in  the 
status  of  income  accruing  thereon  pending  administra- 
tion. If,  therefore,  the  payment  or  delivery  of  the 
residuary  estate  to  the  trustees  by  the  executors  is 
postponed  until  the  close  of  administration  and  the 
executors  have  in  the  meantime  collected  the  income 
earned  by  the  securities  in  which  the  residuary  estate 
is  invested  and  delivered  it,  together  with  the 
securities,  to  the  trustees,  the  trustees  must  in  the 
absence  of  provisions  in  the  will  indicating  that  the 
testator  had  a  different  intention  treat  such  sum  so 
delivered  to  them  as  income  and  distribute  it  in  ac- 
cordance with  the  terms  of  the  will.  Wilcox  v.  Wilcox, 
26  Haw.  219,  at  page  229. 

The  latest  expression  of  the  Supreme  Court  of  the 
Territory  of  Hawaii,  the  Court  of  last  resort  in  the 
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Territory,  is  the  recent  case  of  Hawaiian  Trust  Com- 
pany, Limited,  Trustee,  v.  Cohen,  35  Haw.  795.  In 
that  case  there  was  involved  a  will  in  which  all  of 
the  residue  was  left  in  trust  to  pay  the  net  income 
to  the  decedent's  widow.  A  large  part  of  the  assets 
of  the  estate  were  morti^aged  or  pledged  and  numerous 
claims  were  filed  against  the  estate.  The  proceeds  of 
the  personal  property  were  insufficient  to  pay  the  debts 
and  the  executor  took  possession  of  the  mortgaged 
real  property,  collected  the  rents  and  jDaid  taxes, 
interest  and  other  charges  thereon.  In  June  of  1938 
the  executor  had  accumulated  sufficient  income  to  meet 
the  amount  of  the  mortgage  obligations  that  the  mort- 
gagees were  willing  to  accept.  He  petitioned  the  Coui-t 
for  permission  to  distribute  and  convey  the  real  estate 
subject  to  the  mortgage.  The  widow  claimed  that  she 
was  entitled  to  all  the  net  income  accruing  after  the 
date  of  the  testator's  death  and,  therefore,  that  she 
was  to  be  reimbursed  for  all  the  income  disposed  of 
by  the  executor  and  also  that  applied  in  reduction  of 
the  principal  of  the  mortgage.  She  contended  that 
under  the  rule  of  Wilcox  v.  Wilcox,  supra,  she  was 
entitled  to  the  income  of  the  estate  from  the  date  of 
death  of  the  testator.  The  Court  said  it  is  well  estab- 
lished in  this  jurisdiction  that  when  the  testator  gives 
the^sidue  to  the  trustee  to  pay  the  income  thereof 
to  a  named  person  for  life  and  no  time  is  mentioned 
in  the  will  for  the  commencement  thereof,  the  bene- 
ficiary is  entitled  to  the  clear  residue  as  afterwards 
determined,  to  be  computed  from  the  time  of  the  date 
of  death.  The  Court  further  stated  that,  although 
there  are  some  decisions  to  the  contrary  its  holding 
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is  supported  by  the  great  Aveight  of  authority,  and 
the  reason  is  that  the  life  tenant  is  first  in  the  con- 
sideration of  the  testator. 

Section  1,  Revised  Laws  of  Hawaii  1935,  reads  in 
part  as  follows : 

"Sec.   1.     Common   law   applies   except   when. 
The  common  law  of  England,  as  ascertained  by 
English  and  American  decisions,  is  declared  to  be 
j   the  common  law  of  the  Territory  of  Hawaii  in  all 

(cases,  except  as  otherwise  expressly  provided  by 
the  Constitution  or  laws  of  the  United  States,  or 
by  the  laws  of  the  Territory,  or  fixed  by  Hawaiian 
judicial  precedent,  or  established  by  Hawaiian 
usage;  *  *  *." 

An  examination  of  the  authorities  makes  it  clear 
that  the  rule  set  forth  in  the  cases  of  Hawaiian  Trust 
Company,  Limited,  v.  Cohen,  supra,  and  Wilcox  v. 
Wilcox,  supra,  is  in  accordance  with  'Hhe  common  law 
of  England  as  ascertained  by  English  and  American 
decisions",  which  is  declared  to  be  the  common  law  of 
the  Territory  of  Hawaii. 

In  Pollock  V.  Learned,  102  Mass.  49,  it  was  said  that 
it  has  long  been  held  in  England  that  in  cases  of  be- 
quests of  life  estates  in  a  residuary  fund,  when  no  time 
is  specified  for  the  commencement  of  the  interest  or 
the  enjojanent  or  use  of  the  income,  the  legatee  for 
life  is  entitled  to  the  income  of  the  clear  residue  as 
afterwards  ascertained,  to  be  computed  from  the  time 
of  death,  and  that  the  same  rule  was  made  a  part  of 
the  positive  law  of  the  State  of  Massachusetts  as 
early  as  1848  and  is  also  the  law  of  New  York. 
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In  Ayer  v.  Ayer,  128  Mass.  575,  it  was  said  that 
the  general  rule  of  law  is  well  established  that  a 
tenant  for  life  is  entitled  to  the  income  of  a  fund 
set  apart  for  his  benefit  from  the  date  of  death,  and 
that  the  general  rule  of  law  is  in  harmony  with  the 
Massachusetts  statute  to  the  effect  that  when  by  a 
will  an  annuity  income  or  interest  of  property  or  a 
fund  in  trust  is  given,  the  beneficiary  is  entitled  to 
receive  the  same  from  and  after  the  date  of  death 
of  the  testator. 

In  Sargent  v.  Sargent,  103  Mass.  297,  the  Court 
again  said  that  the  general  rule  is  established  that  the 
life  tenant  is  entitled  to  the  income  of  the  residuary 
given  in  trust  from  the  time  of  the  testator's  death, 
and  that  any  other  rule  would  take  the  income  from 
the  life  tenant  and  apply  it  to  increase  the  capital  for 
the  benefit  of  the  remaindermen.  To  the  same  effect 
is  Edwards  v.  Edwards,  183  Mass.  581,  67  N.  E.  658. 

In  Lawrmce  v.  Littlefield,  215  N.  Y.  561,  109  N.  E. 
611,  the;  Court  had  for  consideration  a  Massachusetts 
statute  to  the  effect  that  when  an  annuity  or  income 
of  property,  real  or  personal,  is  given  b}^  will  in  trust 
for  the  benefit  of  a  person  for  life,  such  j^erson  shall 
be  entitled  to  receive  and  enjoy  the  same  from  and 
after  the  decease  of  the  testator  unless  otherwise  pro- 
vided in  the  will  or  testament.  The  Court  said  that  an 
exammation  of  the  Edwards,  Sargent  and  Ayer  de- 
cisions, supra,  discloses  that  the  rule  there  set  forth 
is  not  based  on  any  statute  but  was  the  rule  of  law 
with  which  it  was  said  that  the  statute  above  referred 
to  was  in  harmony.     The  Court  cited  Williamson  v. 
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Williamson^  6  Paige,  Ch.  298,  304,  which  involved  the 
question  of  the  date  from  which  interest  was  to  be 
paid  to  the  widow  on  a  bequest  to  her  of  the  use  of 
the  residuary  estate  during  her  life,  and  where  it  was 
concluded  that  the  life  tenant  of  the  residuary  estate, 
where  no  time  for  the  commencement  of  interest  or 
enjoyment  of  the  use  or  income  is  fixed,  is  entitled  to 
the  interest  or  income  of  the  clear  residue  as  after- 
wards ascertained  from  the  date  of  death.  The  Court 
quoted  from  that  case  as  follows : 

"All  the  cases  which  appear  to  conflict  with 
this  rule  *  *  *  will  be  found  to  be  cases  in  which 
the  testator  had  directed  one  species  of  property 
to  be  converted  into  another,  or  the  residuary 
fund  to  be  invested  in  a  particular  manner,  and 
had  then  given  a  life  estate  in  the  (fund  as  thus 
converted  and  invested.  In  such  cases  it  appears 
to  be  consistent  with  the  will  of  the  testator  to 
consider  the  life  estate  as  commencing  when  the 
conversion  takes  place,  *  *  *  either  within  the 
year  or  at  the  expiration  of  that  time.  But,  as  a 
year  is  considered  a  reasonable  time  for  the  execu- 
tor to  comply  with  the  testator's  directions  as  to 
conversion  *  *  *  the  legatee  cannot  be  kept  out  of 
the  interest  or  income  beyond  that  period. ' ' 

In  In  re  Stanfield's  Estate,  135  N.  Y.  292,  31  N.  E. 
1013,  it  was  said  that  where  the  income  of  an  estate  or 
a  designated  portion  is  given  to  a  legatee  for  life,  he 
immediately  becomes  entitled  to  it  whenever  it  ac- 
crues, and  if  it  produces  income  from  the  death  of 
the  testator  he  can  require  the  executor  to  account  to 
him  for  the  income  from  that  time.    The  rule  that  the 
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general  legacy  shall  not  bear  interest  until  the  ex- 
piration of  one  year  from  the  grant  of  letters  has  no 
application  in  such  case.  It  is  by  its  terms  limited 
to  general  legacies  payable  out  of  corpus  of  the  estate. 
Here  the  gift  is  of  nothing  possessed  by  the  testator  in 
his  lifetime  but  of  that  which  is  to  arise  or  accrue 
afterwards.  The  weight  of  authority  undoubtedly  now 
is  in  favor  of  allowing  the  payment  of  annuities  or 
income  to  commence  at  the  testator's  death,  and  the 
authority  seems  abundant  that  w^hen  a  sum  is  left  in 
trust  with  a  direction  that  interest  and  income  are  to 
be  applied  to  the  use  of  a  person  he  is  entitled  to  the 
interest  from  the  date  of  death. 

The  Commissioner  states  that  the  cases  involving  the 
law  of  Hawaii  support  his  contention  to  the  effect  that 
the  accumulated  income  of  the  estate  was  turned  over 
to  the  residuary  trustee  and  not  as  income  to  which 
the  beneficiaries  of  the  trust  were  entitled,  and  cites 
in  suppoi-t  of  that  contention  (Br.  10)  Hawaiian  Trust 
Company  v.  Von  Bolt,  216  U.  S.  367,  which  he  con- 
tends involved  a  will  with  substantially  the  same  ef- 
fect as  in  the  instant  case.  In  that  case  the  Court 
had  before  it  a  bill  in  equity  by  the  trustees  for  in- 
structions. The  executors  had  turned  over  to  the 
trustees  /allj  the  property  held  by  them  on  their  dis- 
charge. The  question  involved  was  whether  the 
widow  was  entitled  to  any  part  of  the  income  of  the 
estate  derived  from  real  propei-t}^  before  it  w^as  turned 
over  to  the  trustees.  The  executors  under  the  will 
were  ordered  to  reduce  all  the  estate,  real  and  per- 
sonal, to  possession  and  to  collect  the  income  pend- 
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ing  distribution,  to  have  its  value  adjudged,  to  pay  the 
debts  and  funeral  expenses.  The  widow  was  given 
one-third  of  the  value  of  the  personal  property  as 
adjudged  after  the  payment  of  debts,  which  was  to 
be  paid  to  her  in  cash.  If  the  position  of  the  estate 
did  not  warrant  the  payment  in  full,  it  was  to  be  paid 
to  her  as  soon  as  the  interest  and  income  of  the  estate 
permitted,  without  selling  the  real  estate  or  sacrificing 
the  personal  property  to  raise  the  sum,  providing 
that  the  payment  must  be  made  in  two  years  and  that 
no  interest  was  to  be  paid  during  that  two  year  period. 
The  widow  was  also  to  have  the  use  and  occupancy 
of  decedent's  dwelling  house,  furniture,  etc.,  and  such 
allowance  as  the  Court  might  fix.  As  soon  as  the 
debts  were  paid  and  the  widow's  right  to  one-third  of 
the  personal  estate  was  satisfied,  the  executors  were 
to  conclude  the  administration  and  distribute  the 
residue  to  the  trustees.  The  trustees  were  to  reduce 
all  property  to  possession  and  manage  it  and  segre- 
gate the  accounts  of  the  real  and  personal  property, 
and  out  of  the  income  of  the  real  estate  to  pay  one- 
third  thereof  to  the  widow  during  her  life.  The  pro- 
visions of  the  will  were  stated  to  be  in  lieu  of  dower 
and  the  widow  was  one  of  the  executors  and  trustees. 
It  took  five  years  to  administer  the  estate,  although  it 
was  ready  for  distribution  more  than  three  years 
prior  to  the  actual  closmg  of  administration.  The 
Court  held  that  since  the  trustees  were  required  to 
segregate  the  accoimts  of  the  real  estate  after  it  was 
distributed  to  them,  the  will  actually  meant  that  one- 
third  of  the  income  of  the  real  estate  was  not  given  to 
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the  widow  but  only  one-third  of,  the  income  of  the 
real  estate  after  it  came  into  the  hands  of  the  trustees, 
and,  therefore,  under  the  provisions  of  the  will  it  was 
not  until  the  real  estate  was  actually  in  the  hands  of 
the  trustees  that  they  be^an  to  pay  income  to  her. 
The  Court  distinguished  the  provisions  of  the  will 
from  that  in  Lovering  v.,  Minot,  9  Cush.  (Mass.)  151, 
where  one-third  of  the  income  of  the  real  estate  gen- 
erally was  given  to  the  beneficiaries.  The  Court  there 
held  that  the  beneficiaries  were  entitled  to  income  from 
the  death  and  that  when  the  funds  were  transferred 
from  the  executor  to  the  trustee  the  accounts  of  the 
executor  must  show  what  was  received  from  income 
and  what  from  capital  and  it  was  the  duty  of  the 
trustee  to  distribute  the  part  which  was  composed  of 
income  and  retain  the  capital. 

The  Von  Holt  case,  supra,  clearly  falls  within  the 
class  of  cases  discussed  in  Lawrence  v.  Little  field, 
supra,  w^here  the  Court  said  that  all  the  cases  which 
appear  to  conflict  with  the  rule  that  the  life  tenant  of 
the  residuary  estate  is  entitled  to  the  use  or  income 
from  the  date  of  death,  will  be  found  to  be  cases 
where  the  testator  directed  one  species  of  property 
to  be  converted  into  another,  or  a  residuary  fmid  to 
be  invested  in  a  particular  matter,  and  then  the  life 
estate  to  be  in  the  fund  so  converted  and  invested. 

In  the  case  of  Wilcox  v.  Wilcox,  siipra,  the  Su- 
preme Court  of  the  Territory  of  Hawaii  expressly 
stated  that  the  facts  in  the  Von  Holt  case  (designated 
Campbell  Estate  v.  C am ph ell-Parker,  18  Haw.  34,  in 
the  Supreme  Court  of  the  Ten'itory  of  Hawaii)  was 
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not  inconsistent  in  any  respect  with  the  holding  in  the 
Wilcox  case,  and  then  pointed  out  that  the  provisions 
in  the  will  of  James  Campbell  differ  in  material  re- 
spects from  the  provisions  of  the  will  in  the  Wilcox 
case.  In  the  Campbell  will  the  Supreme  Court  pointed 
out  (p.  230)  the  testator  directed  that  after  the  pay- 
ment of  his  debts,  etc.,  and  the  aforesaid  provision  for 
his  wife  (payment  to  her  of  such  amount  as  the  pro- 
bate judge  shall  approve  for  the  maintenance  of  her- 
self and  children),  his  executors  should  obtain  a  de- 
cree of  distribution  of  his  estate.  He  then  devised 
and  bequeathed  to  the  trustees  named  in  the  will  all 
the  rest,  residue  and  remainder  of  his  estate  not  other- 
wise given  in  trust,  and  provided  that  '*and  the  trus- 
tees herein  provided  for,  from  and  after  their  entry 
upon  their  functions  of  trust  hereunder  shall  make 
such  further  provision  for  the  maintenance  of  said 
children  as  is  heremafter  directed".  The  will  then 
continues : 

''With  respect  to  all  property  which  shall  be 
so  distributed  to  them,  I  direct  my  trustees  afore- 
said to  reduce  it  to  possession  and  to  collect  all 
the  rents,  issues,  profits,  income  and  revenue 
thereof,  to  invest  all  moneys  that  shall  come  to 
their  hands  by  virtue  hereof  and  which  are  not 
otherwise  herein  specifically  bequeathed,  assigned 
or  appropriated." 

The  Court  held  that  in  that  case  the  will  provided  that 
it  was  only  after  the  administration  was  closed  and 
the  estate  distributed  to  the  trustees  that  either  the 
widow  or  any  of  the  children  were  to  begin  to  share 
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in  the  income  of  the  real  estate.  The  will  clearly  pro- 
vided for  the  creation  of  a  trust  out  of  the  residue 
of  the  estate  and  for  the  payment  of  the  income  of 
the  tmst,  which  the  testator  directed  to  be  made  by 
the  trustees,  from  and  after  their  entry  upon  their 
functions  of  trust.  That  is  an  all  together  different 
arrangement  from  that  in  the  present  case,  where  pay- 
ments were  to  be  made  by  the  executor  from  the  date 
of  death  and  the  trustee  was  to  continue  those  pay- 
ments without  interiiiption,  and  where  the  scheme  of 
the  testator  necessarily  involved  the  carrying  over 
of  the  income  of  the  estate  as  income  in  the  hands  of 
the  trustee.  It  is  apparent  from  a  reading  of  the 
Wilcox  case  that  the  rule  stated  there  governs  in  the 
present  case,  and  when  the  more  recent  case  of 
Hawa/iiari  Trust  Company,  Limited  v.  Cohen  is  con- 
sidered, there  is  no  doubt  but  that  the  law  of  Hawaii 
is  that  in  cases  such  as  the  present  one  the  income  of 
the  estate  retains  its  character  as  such  upon  distribu- 
tion to  the  residuary  trustee. 

(B)  Under  the  provisions  of  the  will  the  income  of  the  estate 
retained  its  character  as  income  when  distributed  to  the 
testamentary  trustee. 

The  petitioner  on  review  argues  (Br.  p.  6)  that  mi- 
der  the  terms  of  the  will  the  income  accumulated  dur- 
ing the  period  of  administration  of  the  estate  became 
part  of  the  corpus  of  the  estate  and  that  the  testa- 
mentaiy  trustee  took  it  over  as  such  in  January,  1936. 
The  petitioner  on  review  states  the  facts  supporting 
his  argument  as  follows: 
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The  will  provided  that  certain  payments  be  made 
during  the  period  of  admmistration  and  after  certain 
specific  bequests  the  rest,  residue  and  remainder  was 
devised  and  bequeathed  to  the  testamentary  trustee; 
the  petition  of  the  executor  to  the  Probate  Court  re- 
quested an  order  to  deliver  over  such  property  as  re- 
mains, and  pursuant  to  this  request  the  Probate  Court 
ordered  the  executor  to  transfer  the  assets  remaining 
in  its  hands ;  the  petition  before  the  Board  stated  that 
the  amount  herein  involved  was  included  in  the  residu- 
ary estate  of  the  taxpayer  and  the  Board  stated  that 
the  $20,504.58  cash  was  included  in  the  residuary 
estate  of  the  decedent;  the  trustee  was  to  control, 
manage  and  hold  the  trust  estate  and  collect  the 
income  therefrom  and  he  could  reinvest  unapplied 
income;  the  payments  were  to  be  made  from  the  ac- 
cumulations and  net  income  of  the  trust;  there  was 
a  difference  between  the  payments  to'  the  widow  and 
the  children  during  the  period  of  administration  and 
those  to  be  made  under  the  trust,  in  that  during  the 
administration  period  payments  were  to  be  made  with- 
out regard  to  the  presence  or  absence  of  income;  the 
beneficiaries  were  to  receive  certain  amounts  and 
there  was  no  requirement  that  such  amoimts  be  paid 
from  the  income  of  the  estate,  nor  did  they  have 
claim  to  the  income  as  such;  since  the  will  made  no 
disposition  of  the  income  of  the  estate  it  became  part 
of  the  corpus,  that  is,  an  indivisible  part  of  the  whole 
sum  which  was  to  pass  as  such  to  the  residuary  trus- 
tee, thereby  becoming  the  trust  corpus  from  which 
income  was  to  be  derived  to  make  certain  payments  to 
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the  beneficiaries  of  the  trust;  the  payments  from  the 
trust  were  to  be  made  from  the  accumulations  and  net 
income  of  the  trust  and  payments  during  administra- 
tion were  to  be  made  from  any  source,  while  those 
from  the  trust  were  to  be  made  only  out  of  income 
made  or  accumulated  during  the  existence  of  the  trust ; 
the  beneficiaries  of  the  trust  had  no  claim  to  the 
amount  herein  involved  as  income  even  after  it  reached 
the  trust,  since  their  claim  was  to  be  paid  as  income 
from  the  net  income  of  the  trust;  the  decedent  in- 
tended the  income  received  during  the  period  of  ad- 
ministration to  pass  under  the  residuary  clause  and 
not  as  income  which  the  legatee  could  demand;  the 
parties  so  considered  the  accumulated  income  and  it 
has  iiot  been  paid  to'  the  beneficiaries  as  income  but 
was  turned  over  as  part  of  the  residuary  estate,  out 
of  which  the  income  might  be  payable  but  not  as  in- 
come tQ  which  the  beneficiaries  of  the  tinist  were 
entitled. 

The  statements  of  the  facts  on  which  the  petitioner 
on  review  bases  his  argument  contain  a  number  of 
misstatements  of  fact  as  well  as  misconceptions  of 
law.  Actually  the  petition  before  the  Board  stated 
that: 

*' Included  in  the  residuary  estate  of  the  tax- 
payer which  was  conveyed,  transferred  and  de- 
livered on  January  22,  1936,  to  Bishop  Trust 
Company,  Limited,  Trustee  and  sole  residuary 
legatee  under  the  will  and  of  the  estate  of  eJolni 
A.  McCandless,  Deceased,  pursuant  to  an  order 
of  court  made  January  21,  1936,  was  $20,504.58 
of  the  $31,248.09  cash  income  received  by  the  tax- 
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payer  during  the  taxable  year  ended  January  31, 
1936."    (Pet.  V(M),  R.  8.)" 

The  Commissioner's  answer  was  as  follows: 

''*  *  *  V  *  *  *  (M)  Admits  that  included  in  the 
residuary  estate  of  the  taxpayer  that  was  con- 
veyed, transferred  and  delivered  on  January  22, 
1936,  to  Bishop  Trust  Company,  Limited,  Trus- 
tee under  the  will  and  of  the  estate  of  John  A. 
McCandless,  Deceased,  pursuant  to  an  order  of 
court  made  January  21,  1936,  was  $20,504.58  cash 
income  received  by  taxpayer  during  the  taxable 
year  ended  January  31,  1936,  as  alleged  in  sub- 
paragraph (M)  of  paragraph  V  of  the  Petition, 
but  denies  the  remaining  allegations  contained  in 
said  paragraph." 

Although  the  petition  of  the  executor  to  the  Pro- .  - 
bate  Court  requested  an  order  to  deliver  over  such 
property  as  remains,  the  petition  also  asked  for  the 
approval  of  its  accounts  as  shown  on  schedules  at- 
tached to  the  petition,  which  schedules  showed  that  all 
the  cash  on  hand  at  the  time  was  accumulated  income 
for  the  period,  and  the  Court  specifically  approved  the 
said  schedules.  The  respondent  on  review  did  not 
offer  the  said  schedules  or  the  petition  in  evidence  be- 
cause the  Commissioner  in  his  answer  to  the  petition 
admitted  that  the  $20,504.58  turned  over  to  the  residu- 
ary trustee  was  income  of  the  estate  for  the  taxable 
year. 

Another  fact  which  bears  on  the  problem  is  that  the 
executor  was  also  given  authority  to  keep  the  admin- 
istration of  the  estate  open  for  such  length  of  time 
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as  may  seem  necessary  to  it  to  best  protect  the  in- 
terests of  the  estate,  and  the  executor  was  authorized 
to  pay  legacy,  inheritance,  transfer  or  other  duties  or 
taxes  on  the  estate  or  any  interest  in  the  estate  from 
income  and/or  capital  as  seems  to  the  executor  to  the 
best  interest  of  the  estate.    It  was  also  given  power 
to  sell  or  lease  real  estate  if  it  was  deemed  advisable 
before  the  personal  property  of  the  estate  was  sold. 
It  was  also  given  authority  to  borrow  money  on  the 
security  of  the  assets  of  the  estate  in  order  to  secure 
funds  to  pay  taxes  or  charges  or  to  finance  the  estate, 
or  for  any  other  reason  that  seems  necessary  or  ad- 
visable to  the  executor.     If  money  was  borrowed  the 
executor   was   authorized   to   repay   it   from   income 
and/or  capital  and  it  was  directed  that  the  specific 
bequests  be  paid  as  soon  as  possible  without  embarrass- 
ment to  the  estate  but  without  drawing  interest.  While 
it  is  true  that  the  payments  by  the  trustee  were  to  be 
made  from  the  accumulation  and  net  mcome  of  the' 
trust,  the  first  payment  was  to  be  made  one  month 
after  the  last  monthly  payment  by  the  executor,  and 
the  trustee  was  given  discretion  to  pay  larger  amounts 
out  of  the  income  to  meet  an  emergency  of  any  kind 
affecting  the  welfare  of  the  widow  or  of  all  or  any 
of  the  decedent's  grandchildi'en  and  for  their  further 
education,  which  payment  was  to  be  treated  as  an  >ex- 
pense  of  the  estate  and  was  not  to  be  a  charge  on  the 
interest  of  the  beneficiary. 

The  statements  that  the  beneficiaries  did  not  have 
any  claim  to  the  income  of  the  estate  as  such  and  that 
since  the  will  made  no  disposition  of  the  income  of  the 
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estate  it  became  part  of  the  corpus  of  the  estate  and 
that  the  payments  from  the  trust  were  Innited  to  the 
accumulations  and  net  income  of  the  trust  estate  itself 
are  all  contrary  to  the  law  of  Hawaii  as  hereinbefore 
discussed. 

The  decedent  clearly  intended  the  income  received 
during  the  period  of  administration  to  pass  as  income 
to  the  legatees.    This  is  evidenced  by  the  fact  that  the 
decedent,  who  is  presumed  to  know  the  law  of  the 
Territory,  expressly  provided  that  no  interest  should 
be  paid  on  specific  bequests,  but  he  made  no  such 
denial  with  regard  to  the  persons  taking  the  income 
\  i^f  the  residue.    In  view  of  the  provisions  of  the  will 
/permitting  the  executor  to  extend  the  period  of  admin- 
/  istration  as  long  as  it  deemed  necessary,  a  denial  of 
'  the  right  to  income  in  the  hands  of  the  beneficiaries  of 
the  trust  would  be  necessary  in  order  to  cut  them  out 
of  their  right  to  receive  the  same,  and  this  the  de- 
cedent was  presumed  to  know. 

\  The  statement  that  the  parties  considered  the  ac- 
cumulated income  as  a  part  of  the  residuary  estate 
and  that  it  has  not  been  paid  out  to  the  beneficiaries 
as_  income  is  not  supported  by  any  evidence.  There  is 
no  evidence  that  it  was  not  considered  income  and  no^ 
evidence  that  it  was  not  paid  to  the  beneficiaries  as> 
income.  The  schedules  attached  to  the  petitions  of  the 
executor  showed  it  as  income  and  under  the  law  of  the 
Territory  it  is  required  to  be  kept  separate.  Respond- 
ent's Exhibit  "A"  (R.  93-94)  contains  the  receipts 
and  disbursements  of  the  petitioner  for  the  taxable 
year  as  shown  on  the  books  of  account  of  the  executor. 
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The  testimony  with  regard  to  the  same  of  Mr.  Ernest 
R.  Cameron  (R.  46)  stated  that  this  document  taken 
from  the  books  of  the  petitioner  showed  the  $20,504.58 
to  be  the  balance  of  income  realized  by  the  taxpayer 
in  the  taxable  year  which  was  on  hand  at  the  time  o 
the  final  distribution. 

The  case  of  Burnet  v.  Whitehouse,  283  U.  S.  148, 
cited  by  petitioner  on  review  (Br.  8)  is  not  in  point. 
That  relates  only  to  annuities.  The  payments  to  the 
widow  and  grandchildren  are  not  here  in  question. 
The  issue  here  involved  concerns  only  the  distribution 
by  the  executor  to  the  testamentary  trustee.  Nor  is 
the  case  of  Spreckels  v.  Comm.,  101  F.  (2d)  721,  or  the 
case  of  Lynchhurg  Trust  &  Savings  Bank  v.  Comm., 
68  F.  (2d)  356  (cited  Br.  9)  in  point. 

In  the  Spreckels  case  the  income  of  a  testamentary 
trust  was  to  be  accumulated  and  paid  to  the  bene- 
ficiaries as  each  reached  his  majority.  The  question 
dealt  with  income  which  was  to  be  accumulated  for 
future  distribution  and  was  governed  by  Section 
162(b)  of  the  Internal  Revenue  Act,  whereas  the  pres- 
ent case  deals  with  income  of  estates  in  administration 
paid  out  during  administration  and  is  governed  by 
Section  162(e)  of  the  Internal  Revenue  Act. 

In  the  Lyndihurg  case  it  was  held  that  where  mider 
a  will  the  income  of  the  residuary  trust  is  to  be  paid 
out  and  there  is  discretion  in  the  trustee  to  withhold 
it,  and  where  the  amounts  withheld  were  deposited  in 
separate  accomits  for  the  account  of  the  beneficiaries, 
the  amounts  i^aid  by  the  trustee  into  such  funds  were 
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properly  paid  or  credited  and  were  deductible  by  the 
trustee.  We  do  not  see  any  application  of  that  case  to 
the  present  case. 

In  the  case  of  Vounty  National  Bank  and  Trust 
Company  v.  Helvering,  122  F.  (2d)  29  (C.A.  D.C.) 
(cited  Br.  9)  there  was  no  testamentary  trust  involved. 
All  the  residuary  estate  was  directly  distributable  to 
the  beneficiary  without  the  intervention  of  a  trust. 
There  the  Commissioner  attempted  to  tax  the  bene- 
ficiary for  income  of  the  estate  which  he  claimed  was 
distributed  to  him  in  an  amount  in  excess  of  the 
amount  actually  distributed  to  him.  The  normal  in- 
come of  the  estate  had  been  reduced  by  a  capital  loss 
and  the  actual  net  income  was  distributed  to  the  bene- 
ficiary. The  Commissioner  disallowed  the  capital  loss 
as  an  item  affecting  the  corpus  of  the  estate,  thereby 
increasing  the  taxable  net  income  of  the  estate,  all  of 
which  he  attempted  to  tax  to  the  beneficiary.  It  was 
held,  however,  that  since  the  beneficiary  only  received 
the  net  income  of  the  estate  and  not  the  taxable  net 
income  as  determined  by  the  Commissioner,  he  was 
not  taxable  on  any  amount  in  excess  of  that  received 
by  him.  Again,  we  do  not  see  how  that  case  is  ap- 
plicable to  the  present  case. 

In  the  case  of  Buckner  v.  Comm.,  45  B.  T.  A.  No.  90, 
cited  by  petitioner  on  review  (Br.  10),  the  Commis- 
sioner claimed  that  the  trust  was  a  member  of  a  part- 
nership and  that  the  beneficiary  was  taxable  for  her 
distributive  share  of  the  profits  of  the  partnership. 
The  Board  held  sustaining  the  taxpayer's  contentions 
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that  no  distribution  had  been  made  by  the  estate  td 
the  trust  and  that  the  estate  was  the  member  of  the 
partnership,  and  that,  therefore,  under  Section  162(c) 
the  beneficiary  could  only  be  taxed  on  what  was  re-) 
ceived  by  her  from  the  executor  and  that  the  amount 
so  paid  to  her  was  deductible  by  the  estate.  ^^-- --s^ 

^'here  is  nothing  in  the  will  which  indicates  any  in- 
bent  on  the  part  of  the  testator  other  than  that  the  in- 
come should  be  paid  to  the  beneficiaries  beginning  at 
the  date  of  death,  in  accordance  with  the  law  of  the 
Territory.  The  will  of  John  A.  McCandless  provides 
ments  by  the  executor  of  $1000, per  month  to 
.his  wife  and  of  $250  per  month  to  each  of  four  named 
grandchildren  during  the  administration  of  the  estate 
and  until  such  time  as  the  residuary  estate  has  been 
distributed  to  the  trustee.  The  residue  and  remainder 
of  the  estate  after  certain  specific  bequests  was  given 
to  the  trustee,  who  was  directed  to  pay  and  deliver 
from  the  accmnulations  and  net  income  of  the  trust 
estate  $1000  per  month  to  the  widow  and  $250  per 
month  to  each  of  the  four  named  grandchildren,  the 
first  of  such  payments  to  be  made  one  month  after  the 
last  monthly  payment  made  by  the  executor.  The  will 
further  provided  that  in  the  event  of  any  emergency 
arising,  whether  from  illness,  necessity  for  special  or 
surgical  care  or  any  other  emergency  of  any  kind  or 
sort  which  the  trustee  in  its  sole  discretion  may  con- 
sider vitally  affecting  the  welfare  of  the  wife  or  all  or 
any  of  testator's  grandchildren,  or  if  the  trustee  shall 
decide  that  it  is  necessary  or  useful  to  provide  for 
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further  education  for  any  or  all  of  said  grandchildren, 
then  and  in  any  such  event  and  as  often  as  the  same 
shall  occur  the  trustee  is  authorized  to  pay  out  of  the 
accumulations  and  income  of  the  trust  estate  a  larger 
share  than  the  monthly  payments  therein  provided. 

It  is  thus  seen  that  not  only  is  there  nothing  in  the 
will  which  indicates  any  intention  that  the  decedent 
intended  the  income  of  the  residuary  estate  during  the 
period  of  administration  to  be  anything  but  income 
in  the  hands  of  the  trustee,  but  the  will  itself  contains 
a  plan  which  requires  that  the  income  during  the 
period  of  administration  be  segregated  and  keep  its 
character  as  income,  because  it  is  only  out  of  such 
income  and  the  accumulations  of  income  that  the  trus- 
tee can  make  the  required  monthly  payments  to  the 
named  beneficiaries  as  well  as  any  emergency  pay- 
ments that  it  may  think  necessary.  All  such  payments 
are  required  to  be  made  from  income  and  accumula- 
tions thereof  and  the  first  payment  is  required  to  be 
mad^  one  month  after  the  last  payment  by  the  execu- 
The  amount  of  income  and  the  accumulations 
thereof  constitute  the  limit  of  permissible  payments 
to  beneficiaries  and  it  is  necessary,  therefore,  to  segre- 

Lte  income  in  the  hands  of  the  trustee.  Accordingly, 
where  the  will,  as  here,  clearly  shows  a  purpose  and 
necessity  for  segregating  income  during  the  period  of 
administration,  it  would  be  all  the  more  true  that 
under  the  law  of  the  Territory  of  Hawaii,  as  set  forth 
supra,  such  income  of  the  estate  in  administration 
retains  its  character  as  income  and  remains  income  in 
the  hands  of  the  trustee. 
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It  should  be  noted  that  the  scheme  of  the  will,  as 
set  forth  in  paragraphs  second,  third  and  eighth  (e) 
and  (f),  is  that  payments  begin  from  the  time  of  death 
and  are  payable  one  month  after  the  death.  Upon  th^ 
transfer  of  the  residuary  estate  to  the  trustee,  the 
trustee  continues  to  make  the  payments  beginning  onet 
month  after  the  last  payment  by  the  executor.  The 
will  provides  a  imified  scheme  whereby  income  is  paid 
monthly  from  the  time  of  death,  first  by  the  executor 
and  then  by  the  trustee  in  equal  monthly  payments 
until  the  termination  of  the  trust,  without  interruption 
by  reason  of  the  close  of  administration  of  the  estate. 
The  testator  has  in  effect  expressed  the  very  intention 
applied  under  the  rule,  namely,  that  income  from  the 
time  of  his  death  shall  be  distributed,  and  in  addition 
the  scheme  which  he  has  set  forth  in  his  will  makes  it 
imperative  that  the  income  of  the  estate  during  ad- 
ministration be  treated  as  income  of  the  trust.  As- 
sume, for  example,  that  the  executor  made  its  monthly 
payments  to  beneficiaries  on  the  30th  of  each  month. 
Assume,  as  in  the  present  case,  that  it  made  its  final 
distribution  to  the  trustee  on  the  26th  of  the  month. 
The  next  payment  from  income  which  the  trustee 
would  be  required  to  make  to  beneficiaries  would  be 
due  on  the  30th.  It  is  quite  apparent  that  miless  the 
income  of  the  estate  retained  its  character  as  income 
in  the  hands  of  the  trustee,  the  trustee  might  be  miable 
to  make  the  payment  required  to  be  made  on  the  30th 
of  the  month  and  the  intention  of  the  testator  to  make 
continuous  monthly  payments  without  interruption 
would  be  thwarted. 
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The  scheme  set  out  in  the  will  in  the  Wilcox  case, 
supra,  is  exactly  the  same  as  the  scheme  set  out  in  the 
will  of  John  A.  McCandless,  namely,  fixed  payments 
to  named  beneficiaries  payable  during  administration 
by  the  executor  and  thereafter  payable  by  the  trustee 
out  of  the  income. 

It  is,  therefore,  respectfully  submitted  that  the 
income  of  the  estate  in  administration  upon  distribu- 
tion to  the  residuary  trustee  retained  its  character  as 
income  in  its  hands. 


CONCLUSION. 

It  is  therefore  respectfully  submitted  that : 

1.  It  is  not  necessary  that  the  payment  of  the 
income  of  an  estate  in  administration  be  made  to  a 
legatee,  heir  or  beneficiary  as  income  in  order  that 
such  income  paid  may  be  deducted  by  the  estate  in 
computing  its  net  income. 

2.  Even  if  it  were  necessary  that  income  of  an 
estate  in  administration  be  paid  to  a  legatee,  heir  or 
beneficiary  as  income  in  order  to  be  deductible  by  the 
estate  in  computing  its  net  income,  the  income  here  in 
question  was  so  paid  out  to  the  beneficiary  as  income. 

(A)  Under  the  laws  of  the  Territory  of 
Hawaii  the  income  in  question  retained  its  char- 
acter as  income  upon  distribution  by  the  executor 
of  the  estate. 

(B)  Under  the  provisions  of  the  will  the  in- 
come of  the  estate  retained  its  character  as  income 
when  distributed  to  the  testamentary  trustee. 
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Wherefore,  respondent  on  review  prays  that  the 
decision  of  the  Board  of  Tax  Appeals  be  affirmed. 

Dated,  Honolulu,  T.  H., 
February  13, 1942. 

U.  E.  Wild, 
Milton-  Cades, 

Attorneys  for  Respondent. 

Smith,  Wild,  Beebe  &  Cades, 
Of  Counsel. 
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2  The  B.  F.  Goodrich  Co. 

In  the  District  Court  of  the  United  States,  South- 
ern  District   of   California,   Central   Division. 

In  Law  No.  8138-M 

THE  B.  F.  GOODRICH  COMPANY,  a  corpora- 
tion, 

Plaintiff, 
vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

PETITION. 

(Action  for  money  had  and  received — For  recovery 
of  taxes  erroneously  collected) 

Comes  now  plaintiff,  The  B.  F.  Goodrich  Com- 
pany, a  corporation,  and  for  its  cause  of  action 
alleges : 

I. 

This  action  is  brought  against  the  United  States 
of  America  as  defendant  for  the  reason  that  the 
person,  namely  John  P.  Carter,  who  Avas  Collector 
of  Internal  Revenue  at  Los  Angeles,  California, 
for  the  Sixth  District  of  California,  at  the  time 
of  payment  under  protest  of  the  amounts  for  the 
recovery  of  which  this  action  is  brought,  died  prior 
to  the  commencement  of  this  action  and  on  or  about 
the  24th  day  of  April,  1935. 

II. 

Plaintiff  now  is  and  at  all  times  hereinafter  men- 
tioned was   a   corporation   organized  and   existing 
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under  and  by  virtue  of  tlie  laws  of  the  State  of 
New  York;  that  it  is  qualified  to  do  business  in 
the  State  of  California,  and  has  its  principal  office 
and  place  of  business  at  Akron,  Ohio,  with  an 
office  in  Los  Angeles,  California. 

That  defendant,  herein,  the  United  States  of 
America,  now  is  and  at  all  times  mentioned  herein 
was  a  body  politic. 

III. 

That  on  June  30,  1934,  plaintiff  became  owner 
of  all  the  rights,  claims  and  choses  in  action  of 
every  nature  and  description  [2]  which  the  Pacific 
Goodrich  Rubber  Company  then  had  against  all 
persons,  fiiTns  or  corporations,  whether  then  due 
and  payable  or  to  become  due  and  payable  there- 
after, mider  an  assignment  from  the  said  Pacific 
Goodrich  Rubber  Company  to  the  plaintiff,  in 
which  all  of  the  assets  above  described  were  sold, 
transferred,  assigned  and  set  over  to  the  plaintiff, 
all  as  is  sho\\Ti  by  copy  of  said  assignment,  a  full, 
true  and  correct  copy  of  which  assigmnent  herein- 
after follows,  is  hereby  referred  to  and  made  a 
part  of  this  petition. 

'^\SSIGNMENT 

Know  All  Men  by  These  Presents  that  Pa- 
cific Goodrich  Rubber  Company,  a  corporation 
duly  organized  and  existing  under  the  laws  of 
the  State  of  Delaware  and  ha^Tiig  its  general 
offices    at    Los    Angeles,    California,    for    good 


The  B.  F.  Goodrich  Co, 

and  valuable  considerations  enuring  to  its  ben- 
efit and  herewith  acknowledged,  does  hereby 
assign,  transfer  and  set  over  to  The  B.  F. 
Goodrich  Company,  a  New  York  corporation, 
all  rights,  claims  and  choses  in  action  of  every 
nature  and  description  which  said  Pacific  Good- 
rich Rubber  Company  now  has  or  shall  have 
against  any  and  all  persons,  firms  or  corpora- 
tions, whether  now  due  and  payable  or  here- 
after becoming  due  and  payable  including,  but 
without  limiting  the  generality  of  the  fore- 
going, all  bills  or  accounts  receivable,  out- 
standing contracts,  insurance  policies,  bank  ac- 
counts, stocks,  bonds,  or  other  interest  in  other 
firms,  companies  and/or  businesses,  also  all 
cash,  trade  marks,  trade  names,  patents,  leases, 
merchandise,  raw  materials,  supplies  and  equip- 
ment. 

To  Have  and  to  Hold  the  same  unto  the  said 
The  B.  F.  Goodrich  Company,  its  successors 
and  assigns  forever. 

Said  Pacific  Goodrich  Rubber  Company  has 
nominated,  constituted  and  appointed  and  by 
these  presents  does  nominate,  constitute  and 
appoint  said  The  B.  F.  Goodrich  Company, 
its  true  and  lawful  attorney  with  full  power 
and  authority  in  its  name  or  in  the  name  of 
Pacific  Goodrich  Rubber  Company  to  claim, 
demand  payment  and/or  collect  all  such  claims 
and  amounts  and  otherwise  to  prosecute  any 
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proceedings  at  law  or  in  equity  therefor  and  to 
give  effectual  discharge  thereof. 

And  said  Pacific  Goodrich  Rubber  Company 
does  hereby  agree  that  it  will  at  any  time  or 
from  time  to  time  hereafter  at  the  request  of 
said  The  B.  F.  Goodrich  Company  make,  do 
and  execute  all  such  further  acts  and  instru- 
ments as  may  be  necessary,  convenient  and 
proper  to  enable  The  B.  F.  Goodrich  Company 
to  recover  said  claims  and  amounts  herein- 
above referred  to,  title  to  which  is  hereby 
vested  or  intended  to  be  vested  in  said  The  B. 
F.  Goodrich  Company. 

In  Witness  Wliereof,  Pacific  Goodrich  Rub- 
ber Company  has  caused  these  presents  to  be 
signed  in  its  name  and  on  its  behalf  and  its 
corporate  seal  to  be  affixed  hereto  by  its  Presi- 
dent and  Secretary  as  of  the  30th  day  of  June, 
1934. 
Attest : 

S.  M.  JETT 

Secretary. 

PACIFIC  GOODRICH 
RUBBER  COMPANY, 
By  J.   D.    TEW 

President."  [3] 

IV. 

That  during  his  lifetime  and  durmg  the  time 
when  the  amounts  herein  ])aid  were  sought  t(^  be 
recovered,  John  P.  Carter  was  the  duly  a]i]Miinted 
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qualified  and  acting  Collector  of  Internal  Revenue 
for  the  Sixth  District  of  California. 

V. 

That  this  is  an  action  arising  under  the  laws 
of  the  United  States  levying  and  providing  for 
the  collection  of  internal  revenue,  and  more  par- 
ticularly under  the  Act  of  June  6,  1932,  Chapter 
209,  Section  202,  47  Stat.  261,  as  modified  by  the 
Act  of  August  12,  1933,  Chapter  25,  Section  9(a), 
48  Stat.  35,  and  is  for  the  recovery  of  a  manufac- 
turer's excise  tax  on  rubber  tires  or  casings  erro- 
neously and  illegally  collected  from  the  Plaintiff 
by  the  Defendant. 

VI. 

That  under  Section  16  of  the  Agricultural  Ad- 
justment Act  (Public  No.  10,  73d  Congress),  the 
plaintiff  was  required  to  pay  a  tax  upon  the  sale 
or  other  disposition  of  any  article  processed  whol- 
ly or  in  chief  value  from  cotton  which  it  had  on 
hand  or  in  transit  to  it  on  August  1,  1933,  (the 
date  the  processing  tax  on  cotton  went  into  effect 
by  proclamation  of  the  Secretary  of  Agriculture), 
in  an  amount  equivalent  to  the  tax  which  would 
have  been  paid  on  said  cotton  had  it  actually  been 
processed  after  August  1,  1933,  i.  e.,  $0.044184  per 
pomid;  that  under  Section  9(a)  of  said  Agricul- 
tural Adjustment  Act,  plamtiff  was  allowed  to 
compute  the  manufacturer's  excise  tax  on  tires 
levied  by  Section  602  of  the  Revenue  Act  of  1932 
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by  deducting'  ffom  the  weight,  of  said  tires  the 
weight  of  processed  cotton  in  said  tires  upon  which 
a  processing  tax  had  been  paid  under  Section  9(a) 
or  Section  16(a)  of  the  Agricultural  Adjustment 
Act. 

VII. 
That  said  defendant  and  said  Collector  of  In- 
ternal Revenue  refused  to  permit,  plaintiff  to  take 
credit  against  excise  [4]  tax  on  articles  processed 
wholl}^  or  in  chief  value  from  cotton  in  its  inven- 
tory on  August  1,  1933,  despite  the  fact  that  the 
processing  tax  had  theretofore  been  duly  i)aid  by 
the  plaintiff  upon  cotton  contained  in  such  articles 
under  Section  16(a)  of  the  Agricultural  Adjust- 
ment Act,  and  said  defendant  and  said  Collector 
of  Internal  Revenue  erroneously  and  illegally  de- 
manded payment  by  plaintiff  of  $ with  in- 
terest of  $ ,  and  said  defendant  and  said 

Collector  of  Internal  Revenue  erroneously  collect- 
ed from  plaintiff,  and  the  same  was  turned  over  to 
defendant,  the  sum  of  $15,880.64  on  or  about  April 
17,  1934,  and  $569.75  on  or  about  July  27,  1934. 

VIII. 

That  plaintiff,   on  or  about,  the  day  of 

August,  1935,  duly  filed  with  Nat  Rogan,  suc- 
cessor of  said  deceased  Collector  of  Internal  Rev- 
enue, as  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California,  in  Los  Angeles,  its 
Claim  for  Refund  of  said  tax  and  interest  in  tlie 
aggregate  sum  of  $16,450.39,  paid  by  plaintiff  on 
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April  17,  1934,  and  July  27,  1934,  as  set  out  above, 
together  with  interest  thereon  from  the  date  of 
such  erroneous  payment  to  the  date  of  the  allow- 
ance of  refund,  and  that  the  grounds  set  forth  in 
said  Claim  for  Refund  were  as  follows: 

"Under  the  provisions  of  this  section,  (9(a) 
of  the  Agricultural  Adjustment  Act),  the  tax- 
payer took  credit  on  excise  tax,  in  the  sum  of 
$15,880.64.  The  taxpayer  insists  that  the  Com- 
missioner's construction  of  Section  9  of  the 
Agricultural  Adjustment  Act  to  the  effect  that 
the  taxpayer  is  not  entitled  to  the  credit  against 
excise  tax  by  reason  of  floor  stock  tax  pay- 
ments under  which  the  above  mentioned  tax 
was  paid,  is  incorrect  and  that  a  proper  con- 
struction of  the  Section  9  of  the  Agricultural 
Adjustment  Act  entitled  taxpayer  to  a  credit 
of  the  amount  of  tax  and  interest  above 
claimed." 

That  a  full,  true  and  correct  copy  of  said  Claim 
hereinafter  follows,  is  hereby  referred  to  and  by 
this  reference  is  incorporated  herein  and  made  a 
part  of  this  petition.  [5] 
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AMENDED  CLAIM 

Form  843 

Treasury   Department 

Internal    Revenue    Service 

Revised  Jime,  1930 

To  Be  Filed  with  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid 

The  Collector  will  indicate  in  the  block  below 
the  kind  of  claim  filed,  and  fill  in  the  certificate  on 
the  reverse  side. 

(  )  Refund  of  Tax  Illegally  Collected. 

(  )  Refund  of  Amount  Paid  for  Stamps  Un- 
used, or  Used  in  Error  or  Excess. 

(  )  Abatement  of  Tax  Assessed  (not  applicable 
to  estate  or  income  taxes). 
State  of  Ohio, 
County  of  Summit — ss: 

Name  of  taxpayer  or  purchaser  of  stamps — The 
B.  F.  Goodrich  Company. 

Business  address — (Street)  5400  E.  Ninth  Street, 
(City)  Los  Angeles,   (State)   Calif. 
Residence 

The  deponent,  being  duly  sworn  according  to 
law,  deposes  and  says  that  this  statement  is  made 
on  behalf  of  the  taxpayer  named,  and  that  the 
facts  given  below  are  true  and  complete: 

1.  District  in  which  return  (if  any)  was  filed — 
Los  Angeles,  California. 
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2.  Period    (if    for    income    tax,    make    separate 

form  for  each  taxable  year)  from ,  19 , 

to ,  19 

3.  Character  of  assessment   or  tax — Excise  tax. 

4.  Amoimt  of  assessment,  $16,450.39;  dates  of 
payment  April  17,  July  27,  1934. 

5.  Date  stamps  were  purchased  from  the  Gov- 
ernment   

6.  Amount  to  be  refunded,  $16,450.39  plus  interest 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes)  $ 

8.  The  time  within  which  this  claim  may  be  le- 
gally filed  expires,  imder  Section  1106  of  the  Rev- 
enue Act  of  1932,  on  April  17,  1938. 

The  deponent  verily  believes  that  this  claim  should 
be  allowed  for  the  following  reasons: 

During  the  period  from  August  1,  1933  through 
September  30,  1933,  the  taxpayer  manufactured 
and  sold  tires  which  contained  some  705,806  pounds 
of  cotton  fabric  in  various  states  of  manufacture, 
upon  which  it  had  paid  to  the  Collector  of  Inter- 
nal Revenue  for  the  6th  District  of  California,  a 
so-called  floor  tax  levied  by  Section  16  of  the 
Agricultural  Adjustment  Act,  at  the  rate  of 
$.044184  per  pomid.  That  in  computing  the  excise 
tax  levied  by  Section  602  of  the  Revenue  Act  of 
1932  upon  tires  manufactured  and  sold  subsequent 
to  August  1,  1933,  taxpayer  took  a  deduction  from 
said  excise  tax  in  accordance  with  the  provisions 
of  Section  9  of  the  Agricultural  Adjustment  Act, 
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that  is,  it  arrived  at  excise  tax  due  by  deducting 
from  the  weight  of  the  tires  manufactured  and 
sold  after  August  1,  1933,  the  weight  of  processed 
cotton  in  said  tires  upon  which  a  so-called  floor  tax 
had  been  paid  under  Section  16  of  the  Agricultural 
Adjustment  Act.  Upon  an  examination  of  tax- 
payer's records,  the  Commissioner  of  Internal 
Revenue  assessed  the  tax  above  described  against 
the  taxpayer  upon  the  theory  that  the  provisions 
of  Section  9  of  the  Agricultural  Adjustment  Act 
did  not  apply  to  articles  upon  which  a  floor  stock 
tax  had  been  paid  imder  the  provisions  of  Section 
16  of  said  Act.  The  taxpayer  did  not  include  the 
tax  herein  asked  to  be  refunded  in  the  price  of 
the  article  or  articles  with  respect  to  which  said 
tax  was  imposed.  Neither  did  it  collect  the  amount 
of  said  tax  from  the  persons  to  whom  the  articles 
in  question  were  sold.  That  a  proper  interpretation 
of  Section  9  of  the  Agricultural  Adjustment  Act 
entitles  the  taxpayer  to  the  credit  taken  by  it 
upon  its  excise  tax  returns  by  reason  of  the  pay- 
ment of  the  so-called  floor-tax.  The  taxpayer  in- 
sists that  the  words  '* processing  tax"  as  used  in 
Section  9  of  the  Agricultural  Adjustment  Act  mean 
any  and  all  taxes  levied  under  and  by  the  general 
scheme  of  the  processing  taxes  and  that  "process- 
ing taxes"  as  used  throughout  the  Agricultural 
Adjustment  Act  mean  not  only  the  tax  which  ac- 
crued upon  the  processing  of  the  article  in  ques- 
tion but  the  so-called  floor  tax  levied  in  order  to 
])revent  processors  from  escaping  or  avoiding  the 
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taxes  levied  under  said  Agricultural  Adjustment 
Act,  and  that  Congress  intended  that  the  credit 
granted  imder  said  Section  9  of  the  Agricultural 
Adjustment  Act  should  apply  wherever  any  proc- 
essing or  floor  stock  tax  had  been  paid. 

The  B.  F.  Goodrich  Company  is  entitled  to  the 
refmid  claimed  herein  for  the  reason  that  as  of 
Jmie  30,  1934,  Pacific  Goodrich  Rubber  Company, 
a  Delaware  corporation,  sold,  assigned,  transferred 
and  set  over  to  The  B.  F.  Goodrich  Company  all  its 
rights,  claims  and  choses  in  action  of  every  nature 
and  description  which  said  Pacific  Goodrich  Rub- 
ber Company  then  had  or  might  have  against  all 
persons,  firms  or  corporations,  whether  then  due 
and  payable  or  to  become  due  and  payable  there- 
after. 

Under  said  assignment.  Pacific  Goodrich  Rubber 
Company  nominated  and  appointed  The  B.  F. 
Goodrich  Company,  its  true  and  lawful  attorney 
with  full  power  and  authority  in  its  name  or  in 
the  name  of  Pacific  Goodrich  Rubber  Company, 
to  ask,  demand,  or  collect  all  such  claims  and 
amoimts  and  otherwise  to  prosecute  any  ])roceed- 
ings  at  law  or  in  equity  therefor  and  to  give  ef- 
fectual discharge  thereof.  [6] 

Certificate 
I  certify  that  an  examination  of  the  records  of 
this  office  shows  the  following  facts  as  to  the  assess- 
ment and  payment  of  the  tax: 

[Form  not  filled  in] 
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I  certify  that  the  records  of  tliis  office  show  the 
following  facts  as  to  Xh^  purchase  of  stamps: 
[Form  not  filled  in] 

Instructions 

1.  The  claim  must  set  forth  in  detail  and  under 
oath  each  ground  upon  which  it  is  made,  and  facts 
sufficient  to  apprise  the  Commissioner  of  the  exact 
basis  thereof. 

2.  The  claim  should  be  sworn  to  by  the  taxpay- 
er, if  possible.  Whenever  it  is  necessary  to  have  the 
claim  executed  by  an  attorney  or  agent,  on  behalf 
of  the  taxpayer,  an  authenticated  coj^y  of  the  docu- 
ment specifically  authorizing  such  agent  or  attor- 
ney to  sign  the  claim  on  behalf  of  the  taxpayer 
shall  accompany  the  claim.  The  oath  will  be  admin- 
istered without  charge  by  any  collector,  deputy 
collector,  or  internal  revenue  agent. 

3.  If  a  return  is  filed  by  an  individual  and  a 
refund  claim  is  thereafter  filed  by  a  legal  represen- 
tative of  the  deceased,  certified  copies  of  the  letters 
testamentary,  letters  of  administration,  or  other 
similar  evidence  must  be  annexed  to  the  claim,  to 
show  the  authority  of  the  executor,  administrator, 
or  other  fiduciary  by  whom  the  claim  is  filed.  If  an 
executor,  administrator,  guardian,  trustee,  receiver, 
or  other  fiduciary  files  a  return  and  thereafter  re- 
fmid  claim  is  filed  by  the  same  fiduciary,  docu- 
mentary evidence  to  establish  the  legal  authority 
of  the  fiduciary  need  not  accompany  the  claim,  pro- 
vided a  statement   is  made  on  the  claim   showing 
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that  the  return  was  filed  by  the  fiduciary  and  that 
the  latter  is  still  acting. 

4.  Where  the  taxpayer  is  a  corporation,  the  claim 
shall  be  signed  with  the  corporate  name,  followed 
by  the  signature  and  title  of  the  officer  having  au- 
thority to  sign  for  tjie  corporation.  [7] 

That  said  Claim  was  rejected  by  the  Commissioner 
of  Internal  Revenue  under  date  of  May  22,  1936, 
along  with  an  amended  claun,  filed  as  hereinafter 
stated. 

IX. 

That  plaintiff,  on  or  about  April ,  1936,  duly 

filed   with   Nat   Rogan,   the   successor   to   said   de- 
ceased Collector  of  Internal  Revenue,  as  Collector 
of    Internal    Revenue    for    the    Sixth    District    of 
California,  its  amended  Claim  for  Refund  of  said 
tax  and  interest,  in  the  aggregate  sum  of  $16,450.39, 
paid  by  plaintiff  as  above  set  forth,  and  the  grounds 
set  forth  in  said  Amended  Claim  were  as  follows: 
"During   the   period   from   August    1,    1933 
through  September  30,  1933,  the  taxpayer  man- 
ufactured and  sold  tires  which  contained  some 
705,806    pounds    of    cotton    fabric    in    various 
states  of  manufacture,  upon  which  it  had  paid 
to  the  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California,   a  so-called  floor 
tax  levied  by  Section  16  of  the  Agricultural 
Adjustment   Act,   at  the  rate   of  $.044184   per 
pomid.  That  in  computing  the  excise  tax  levied 
by  Section  602  of  the  Revenue  Act  of  1932  upon 
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tires  manufactured  and  sold  subsequent  to  Au- 
gust 1,  1933,  taxpayer  took  a  deduction  from 
said   excise  tax   in   accordance   with   the   pro- 
visions of  Section  9  of  the  Agricultural  Adjust- 
ment Act,  that  is,  it  arrived  at  excise  tax  due 
by  deducting  from  the  weight  of  the  tires  man- 
ufactured and  sold  after  August  1,  1933,  the 
weight  of  processed  cotton  in  said  tires  uj)<>n 
which  a  so-called  floor  tax  had  been  ])aid  under 
Section  16  of  the  Agricultural  Adjustment  Act. 
Upon   an   examination   of   taxpayer's   records, 
the  Commissioner  of  Internal  Revenue  assessed 
the  tax  above  described  against  the  taxpayer 
upon  the  theory  that  the  provisions  of  Section 
9  of  the  Agricultural  Adjustment  iVct  did  not 
apply  to  articles  u])on  which  a  floor  stock  tax 
had  been  paid  under  the  provisions  of  Section 
16  of  the  said  Act.  The  taxpayer  did  not  include 
the  tax  herein  asked  to  be  refunded  in  the  price 
of  the  article  or  articles  with  respect  to  which 
said  tax  was  imposed.  Neither  did  it  collect  the 
amoimt  of  said  tax  from  the  ])ersons  to  whom 
the  articles  in  question  were  sold.  That  a  i)ro])or 
interpretation  of  Section  9  of  the  Agricultural 
Adjustment  Act   entitles  the   taxpayer  to  the 
credit  taken  by  it  upon  its  excise  tax  returns 
by  reason  of  the  payment  of  the  so-called  floor 
tax.  The  taxpayer  insists  that  the  words  ''proc- 
essing tax"  as  used  in  Section  9  of  the  Agri- 
cultural Adjustment  Act  mean  any  and  all  taxes 
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levied  luider  and  by  the  g^?neral  scheme  of  the 
pi\x'essiiig  taxes  aud  that  " processing  taxes" 
as  used  thi*'  -^^^  ^  'he  Aghoulniral  AdjiLst- 
ment  Act  mean  n^:  -.-iily  the  tax  which  accrued 
upon  the  processing:  of  the  ai-ticle  iii  question 
but  the  so-called  fl'"'r  tax  levied  in  order  to 
prevent  ]nocess  i>  :  -m  escaping  or  avoiding 
the  taxes  levied  imder  said  Agricultiu*al  Ad- 
justment Act,  and  that  Congress  intended  that 
the  credit  granted  under  said  Section  9  of  the 
AgrieiUtiu*al  Adi v.stment  Act  should  apply 
wherever  any  pr  :  ss i:  :  '^  :  stock  tax  had 
been  paid.'* 

That  a  full,  tiiie  and  correct  copy  of  said  Amend- 
ed Claim  hereinafter  follows,  is  hereby  referred  to 
and  is  by  refei-ence  iac  v^  :  ^  -.  herein  and  made 
a  part  hereof.  [S] 

CLAIM 

Form  S43 
Ti-easiuy  Department 
Interaal  Revenue  Seixiee 
Revised  Jime,  1930 

To  be  filed  with  the  Collector  where  Assessment 
was  made  or  tax  paid 


The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  ceitificate  on  the 
I'evei'se  side. 

(x)     Refimd  of  tax  ille^allv  collected. 
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(  )     Refund  of  amount  paid  for  stamps  unused, 

or  used  in  error  or  excess. 
(  )     Abatement  of  tax  assessed   (not  applicable 
to  estate  or  income  taxes). 
State  of  Ohio, 
County  of  Summit — ss. 

Name  of  Taxpayer  or  purchaser  of  stamps  The 
B.  F.  Goodrich  Company. 
Business  address  5400  E.  Ninth  Street, 

(Street) 
Los  Angeles,  Califoniia. 
(City)  (State) 

Residence 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  tnie  and  complete : 

1.  District  in  which  return  (if  any)  was  filed 
Los  Angeles,  California. 

2.  Period  (if  for  income  tax,  make  separate  form 
for  each  taxable  year)  from ,  19 ,  to 

,19 

3.  Character  of  assessment  or  tax  excise  tax. 

4.  Amomit  of  assessment,  $16,450.39:  dates  of 
payment  April  17 ;  July  27,  1934. 

5.  Date  stamps  were  purchased  f  I'om  the  Govern- 
ment  

6.  Amount  to  be  refmided „ -...$16,450.39 

plus  interest. 


18  The  B.  F.  Goodrich  Co. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes) $ 

8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  under  Section  1106  of  the  Reve- 
nue Act  of  1932,  on  April  17,  1938. 

The  deponent  verily  believes  that  this  claim  should 
be  allowed  for  the  following  reasons : 

Section  9  of  the  Agricultural  Adjustment  Act 
(H.  R.  3835)  provides:  "That  upon  any  article  upon 
which  a  manufacturers'  sales  tax  is  levied  under 
the  authority  of  the  Revenue  Act  of  1932  and  which 
manufacturers'  sales  tax  is  computed  on  the  basis 
of  weight,  such  manufacturers'  sales  tax  shall  be 
computed  on  the  basis  of  the  weight  of  such  finished 
article  less  the  weight  of  the  processed  cotton  con- 
tained therein,  on  which  a  processing  tax  has  been 
paid."  Under  the  provisions  of  this  section,  the  tax- 
payer took  credit  on  excise  tax,  in  the  sum  of 
$15,880.64.  The  taxpayer  insists  that  the  Commis- 
sioner's construction  of  Section  9  of  the  Agricul- 
tural Adjustment  Act  to  the  effect  that  taxpayer 
is  not  entitled  to  a  credit  against  excise  tax  by 
reason  of  floor  stock  tax  payments  under  which  the 
above  mentioned  tax  was  paid,  is  incorrect  and  that 
a  ])roper  construction  of  the  Section  9  of  the  Agri- 
cultural Adjustment  Act  entitles  taxpayer  to  a  credit 
of  the  amount  of  tax  and  interest  above  claimed. 

The  B.  F.  Goodrich  Company  is  entitled  to  the 
refund  claimed  herein  for  the  reason  that  as  of 
JuijC  30,  1934,  Pacific  Goodrich  Rubber  Company, 
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a  Delaware  corporation,  sold,  assigned,  transferred 
and  set  over  to  The  B.  F.  Goodrich  Company  all 
its  rights,  claims  and  choses  in  action  of  every 
nature  and  description  which  said  Pacific  Goodrich 
Rubber  Comi)any  then  had  or  might  have  against 
all  i)ersons,  firms  or  corporations,  whether  then  due 
and  ])ayablo  or  to  become  due  and  payable  there- 
after. 

Under  said  assigmnent,  Pacific  Goodrich  Rubber 
Company  nominated  and  appointed  The  B.  F.  Good- 
rich Company,  its  true  and  lawful  attorney  with 
full  power  and  authority  in  its  name  or  in  the  name 
of  Pacific  Goodrich  Rubber  Company,  to  ask,  de- 
mand or  collect  all  such  claims  and  amounts  and 
otherwise  to  ])rosecute  any  i)roceedings  at  law  or 
in  equity  therefor  and  to  give  effectual  discharge 
thereof.  [9] 

CERTIFICATE 

I  certify  that  an  examination  of  the  records  of 
this  office  shows  the  following  facts  as  to  the  assess- 
ment and  payment  of  the  tax: 

[Form  not  filled  in] 

I  certify  that  the  records  of  this  office  show  the 
following  facts  as  to  the  ])urchase  of  stamj^s: 

[Form  not  filled  in] 

Instructions 
1.     The  claim  nmst  set  forth  in  detail  and  under 
oath  each  arouud  ii])oii  wliich  it  is  made,  and  facts 
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7.  Amount  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes) $ 

8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  under  Section  1106  of  the  Reve- 
nue Act  of  1932,  on  April  17,  1938. 

The  deponent  verily  believes  that  this  claim  should 
be  allowed  for  the  following  reasons : 

Section  9  of  the  Agricultural  Adjustment  Act 
(H.  R.  3835)  provides:  "That  upon  any  article  upon 
which  a  manufacturers'  sales  tax  is  levied  under 
the  authority  of  the  Revenue  Act  of  1932  and  which 
manufacturers'  sales  tax  is  computed  on  the  basis 
of  weight,  such  manufacturers'  sales  tax  shall  be 
computed  on  the  basis  of  the  w^eight  of  such  finished 
article  less  the  weight  of  the  processed  cotton  con- 
tained therein,  on  which  a  processing  tax  has  been 
paid."  Under  the  provisions  of  this  section,  the  tax- 
payer took  credit  on  excise  tax,  in  the  sum  of 
$15,880.64.  The  taxpayer  insists  that  the  Commis- 
sioner's construction  of  Section  9  of  the  Agricul- 
tural Adjustment  Act  to  the  effect  that  taxpayer 
is  not  entitled  to  a  credit  against  excise  tax  by 
reason  of  floor  stock  tax  payments  under  which  the 
above  mentioned  tax  was  paid,  is  incorrect  and  that 
a  ])roper  construction  of  the  Section  9  of  the  Agri- 
cultural Adjustment  Act  entitles  taxpayer  to  a  credit 
of  the  amount  of  tax  and  interest  above  claimed. 

The  B.  F.  Goodrich  Company  is  entitled  to  the 
refund  claimed  herein  for  the  reason  that  as  of 
Jinie  30,  1934,  Pacific  Goodrich  Rubber  Company, 
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a  Delaware  corporation,  sold,  assigned,  transferred 
and  set  over  to  The  B.  F.  Goodrich  Company  all 
its  rights,  claims  and  choses  in  action  of  every 
natiii'e  and  description  which  said  Pacific  Goodrich 
Rubber  Comj)any  then  liad  or  might  have  against 
all  persons,  firms  or  corporations,  whether  then  due 
and  payable  or  to  become  due  and  ])ayable  there- 
after. 

Under  said  assigimient,  Pacific  Goodrich  Rubber 
Company  nominated  and  appointed  The  B.  F.  Good- 
rich Company,  its  true  and  lawful  attorney  with 
full  power  and  authority  in  its  name  or  in  tlie  name 
of  Pacific  Goodrich  Rubber  Company,  to  ask,  de- 
mand or  collect  all  such  claims  and  amounts  and 
otherwise  to  ])rosecute  any  proceedings  at  law  or 
in  equity  therefor  and  to  give  effectual  discharge 
thereof.  [9] 

CERTIFICATE 

I  certify  that  an  examination  of  the  records  of 
this  office  shows  the  following  facts  as  to  the  assess- 
ment and  ])ayment  of  the  tax: 

[Form  not  filled  in] 

I  certify  that  the  records  of  this  office  show  the 
following  facts  as  to  the  ])urchase  of  stamps: 

[Form  not  filled  in] 

Instructions 
].     The  claim  nuist  set  forth  in  detail  and  under 

onth  each  'rrouiul  u])oii  \vliich  it  is  made,  and  facts 


20  The  B,  F.  Goodrich  Co. 

sufficient  to  apprise  the  Commissioner  of  the  exact 
basis  thereof. 

2.  The  claim  should  be  sworn  to  by  the  tax- 
payer, if  possible.  Whenever  it  is  necessaiy  to  have 
the  claim  executed  by  an  attorney  or  agent,  on  be- 
half of  the  taxpayer,  an  authenticated  copy  of  the 
document  specifically  authorizing  such  agent  or  at- 
torney to  sign  the  claim  on  behalf  of  the  taxpayer 
shall  accomiiSLny  the  claim.  The  oath  will  be  ad 
ministered  without  charge  by  any  collector,  deputy 
collector,  or  internal  revenue  agent. 

3.  If  a  return  is  filed  by  an  individual  and  a  re- 
fmid  claim  is  thereafter  filed  by  a  legal  repre- 
sentative of  the  deceased,  certified  copies  of  the 
letters  testamentary,  letters  of  administration,  or 
other  similar  evidence  must  be  annexed  to  the  claim, 
to  show  the  authority  of  the  executor,  administra- 
tor, or  other  fiduciary  by  whom  the  claim  is  filed. 
If  an  executor,  administrator,  guardian,  trustee,  re- 
ceiver, or  other  fiduciary  files  a  return  and  there- 
after refund  claim  is  filed  by  the  same  fiduciary, 
documentary  evidence  to  establish  the  legal  author- 
ity of  the  fiduciary  need  not  accompany  the  claim, 
provided  a  statement  is  made  on  the  claim  showing 
that  the  return  was  filed  by  the  fiduciary  and  that 
the  latter  is  still  acting. 

4.  Where  the  taxpayer  is  a  corporation,  the 
claim  shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  the  officer  having 
autiiority  to  sigu  for  the  corporation.  [10] 
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X. 

That  on  or  about  May  25,  1936,  plaintiff  received 
from  Tlie  Commissioner  of  Internal  Revenue  a 
notice  dated  May  22,  1936,  that  the  said  Amended 
Claim  for  Refund  of  said  additional  assessment 
and  interest  was  rejected  by  the  Commissioner  of 
Internal  Revenue  on  May  22,  1936,  and  neither  said 
amount  collected  from  plaintiff  nor  any  part  thereof 
has  been  repaid  to  the  ])laintiff. 

XL 

That  on  August  1,  1938,  the  plaintiff  held  for 
sale  or  other  disposition  articles  processed  wholly 
or  in  cliief  value  from  cotton,  to-wit,  tire  fabric, 
thread  and  other  materials  having  a  total  cotton 
content  of  784,177  ])ounds;  that  the  plaintiff,  ac- 
cording- to  la\A'  and  the  Regulations  of  the  Secre- 
tary of  the  Treasury,  promulgated  in  pursuance  to 
said  law,  duly  prepared  and  filed  with  said  John 
P.  Carter,  Collector  of  Internal  Revenue,  its  return 
and  amended  return  showing  said  cotton  content 
in  detail,  and  paid  to  said  Collector  of  Internal 
Revenue  for  d(»lendant,  and  the  same  was  paid  and 
turned  over  to  defendant  by  said  Collector  of  In- 
ternal Revenue,  a  tax  thereon  at  the  rate  of 
$0.044184.  i)er  ])ound,  whicli  was  the  rate  fixed  by 
the  Secretar}^  of  Agriculture  in  accordance  with  the 
]n'ovisions  of  the  Agricultural  Adjustment  Act:  that 
plaintiff  ])aid  to  said  Collector  of  Internal  Revenue 
for  defendant  and  the  same  was  paid  and  turned 
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over  to  defendant  under  said  return,  the  sum  of 
$34,648.08  in  four  installments  as  follows: 

August  31,  1933 $  7,368.06 

September  30,  1933 7,368.06 

October  31,  1933 11,249.98 

November  30,  1933 8,662.03 

That  despite  the  fact  that  the  tax  levied  and  col- 
lected was  erroneously  and  illegally  leaded  and  col- 
lected, no  part  of  the  above  named  tax  has  been 
received  bv,  refunded  or  credited  to  tlie  plaintiff. 

[ir 

XII. 

That  from  August  1st  through  the  15th  day  of 
September,  1933,  the  plaintiff  manufactured  and 
sold  tires  which  contained  757,260  pounds  of  the 
above  mentioned  784,  177  pounds  of  articles  proc- 
essed wholly  or  in  part  from  cotton  and  which  was 
in  plaintiff's  inventory,  and,  on  August  1,  1933, 
being  held  for  sale  or  other  disposition  by  the 
plaintiff,  and  upon  which  a  tax  at  the  rate  of 
$0.044184  per  pound  had  been  paid  as  above  set 
forth. 

XIII. 

That  for  the  months  of  August,  September,  Oc- 
tober, November  and  December,  1933,  the  plaintiff 
filed  with  said  John  P.  Carter,  Collector  of  Inter- 
nal Revenue,  its  manufacturers'  excise  tax  returns 
in  accordance  with  the  law  and  regulations  of  the 
Secretary  of  the  Treasury,  and  paid  to  said  Col- 
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lector  of  Internal  Revenue  for  and  the  same  was 
paid  and  turned  over  to  defendant,  the  taxes  dis- 
closed hy  said  returns  to  be  due  and  owing  on  the 
tires  sold  during  said  months,  under  the  provisions 
of  Section  602  of  the  Revenue  Act  of  1932;  that 
the  plaintiff  computed  the  aforesaid  taxes  by  de- 
ducting from  the  weight  of  the  tires  so  sold  tlie 
weight  of  the  articles  processed  wholly  or  in  chief 
value  from  cotton,  contained  therein,  including  in 
said  deduction  the  above  described  757,260  pounds 
of  articles  processed  wholly  or  in  chief  value  from 
cotton  upon  which  a  tax  had  theretofore  been  paid 
at  the  rate  of  $0.044184  per  pound  as  hereinbefore 

alleged.   That  on  or  about  April  1934,   the 

defendant  and  the  said  Collector  of  Internal  Rev- 
enue for  defendant  assessed  an  additional  manu- 
facturer's excise  tax  against  plaintiff  for  the  months 
of  November  and  December,  1933,  in  the  sum  of 
$15,880.64,  with  interest  in  the  sum  of  $569.75,  and 
that  said  additional  assessment  erroneously  and  il- 
legally included  an  additional  excise  tax  at  the  rate 
of  2i/4c  per  pound  upon  said  757,260  ]")ounds;  of 
articles  processed  wholly  or  in  chief  value  from 
cotton,  which  amomit  the  plaintiff  had  [12]  deduct- 
ed from  the  weight  of  tires  sold  by  it  during  the 
months  of  August  and  September,  1933,  as  above 
alleged. 

XIY. 
Upon  demand  by  defendant   and  said   John   P. 
Carter,  Collector  of  Internal  Revenue,  plaintiff  on 
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April  17,  1934,  paid  to  said  Collector  of  Internal 
Revenue  for,  and  the  same  was  paid  and  turned 
over  to  defendant,  the  sum  of  $15,880.64,  and  on 
July  27,  1934,  paid  to  said  Collector  of  Internal 
Revenue  for,  and  the  same  was  paid  and  turned 
over  to  defendant,  interest  according  to  the  said 
demand  in  the  sum  of  $569.75;  that  said  payments 
were  made  by  the  plaintiff  under  protest  that  such 
assessment  was  erroneous  and  illegal  and  was  made 
solely  to  avoid  interest  and  penalty,  of  which  fact 
the  defendant  was  duly  advised  at  the  time  of  said 
payments. 

XV. 
That  at  the  time  said  additional  tax  was  as- 
sessed, the  defendant  and  the  said  John  P.  Carter, 
Collector  of  Internal  Revenue,  for  convenience  in 
arriving  at  the  additional  tax  and  interest  which 
defendant  and  said  Collector  of  Internal  Revenue 
claimed  to  be  due  from  plaintiff  to  defendant,  de- 
termined that  such  assessment  should  be  levied  for 
the  months  of  November  and  December;  that  the 
plaintiff  did  not  object  to  this  action  if  assessment 
were  to  be  made,  but  did  object  to  any  additional 
assessment  being  made. 

XVI. 

That  plaintiff  has  not  included  any  of  the  tax 
which  it  herein  seeks  to  recover  in  the  price  of 
the  article  with  respect  to  which  the  said  tax  was 
imposed  nor  has  it  collected  the  amount  of  the 
said  tax  from  tlie  vendees  of  said  article. 
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XVI  I. 
That  by  reason  of  the  premises,  defendant  be- 
came and  is  indebted  to  plaintiff  in  the  smn  of 
$16,450.39.    together   with    interest,   after   allowing 
all  just  credits  and  offsets.  [13] 

XVIII. 

That  plaintiff  is  and  always  has  been  the  sole 

owner  of  the  Claim  herein  referred  to  since  June 

30,  1934,  and  has  not  assismed  or  transfeiTed  said 

claim  or  any  pan  thereof  or  any  interest  therein. 

Wliei*efore,  the  plaintiff  prays  judgment  against 
the  defendant.  United  States  of  America,  in  the 
sum  of  $16,450.39.  vdxh  interest  thereon  at  the 
rate  of  six  per  cent  (6^ )  per  annimi,  upon  the 
sum  of  $15,880.64  from  April  17.  1934,  and  in- 
terest at  said  rate  upon  the  smn  of  $569.75  from 
July  27.   1934. 

THE  B.  F.  GOODRICH 
COMPAXY 
By  AXDREVTS.    BLAXCHE 
A:   KLIXE. 
And  EUGEXE  H.  BLAXcHE 
Its  Attorneys 

[Endorsed]:  Filed  Oct.  1.  1937.  R.  S.  Zinmier- 
man.   Clerk.  By  Edmmid  L.   Smith.  Deputy.   [14] 


26  The  B.  F.  Goodrich  Co. 

[Title  of  District  Court  and  Cause.] 

AFFIDAVIT    OF    SERVICE    BY    MAILINO— 
(PETITION) 

State  of  California, 
County  of  Los  Angeles — ss. 

Blanche  Swan,  being  first  duly  sworn,  says: 
That  affiant  is  a  citizen  of  the  United  States  and 
a  resident  of  the  County  of  Los  Angeles;  that 
affiant  is  over  the  age  of  eighteen  years  and  is 
not  a  party  to  the  within  and  above  entitled  action ; 
that  affiant's  business  address  is  414  Union  Oil 
Building,  617  West  7th  Street,  Los  Angeles,  Cali- 
fornia; that  on  the  5th  day  of  October,  1937,  affi- 
ant served  the  Petition  on  file  in  this  action  by 
placing  a  true  copy  thereof  in  an  envelope  ad- 
dressed as  follows:  '^ Honorable  Homer  C.  Cum- 
mings.  United  States  Attorney  General,  Washing- 
ton, D.  C."  and  by  then  sealing  said  envelope  and 
depositing  the  same,  with  postage  thereon  fully 
prepaid,  in  the  United  States  Post  Office  at  Los 
Angeles,  California,  and  that  said  envelope  was 
mailed  to  said  Homer  C.  Cummings  by  registered 
mail. 

That  there  is  delivery  service  by  United  States 
mail  at  the  place  so  addressed  and  there  is  a  regu- 
lar commmiication  by  mail  between  the  place  of 
mailmg  and  the  place  so  addressed. 

BLANCHE    SWAN 
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Subscribed    and    sworn    to   before    me    this    5tli 
day  of  October,  1937. 

[Seal]  GRACE    S.   WILDERS 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed]:   Filed  Oct.  6,  1937.  R.   S.   Zimmer- 
man, Clerk,  By  L.  B.  Figg,  Deputy  Clerk.  [15] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  SERVICE— (PETITION) 

State  of  California, 
County  of  Los  Angeles — ss. 

Harry  A.  Mayhew,  being  first  duly  sworn,  de- 
poses and  says: 

I  am  and  was  on  the  date  herein  mentioned  over 
the  age  of  eighteen  years  and  not  a  party  to  the 
above  entitled  action;  that  I  personally  served  the 
Petition  on  file  in  said  action  by  delivering  to  and 
leaving  with  the  following  named  person,  in  the 
City  of  Los  Angeles,  Comity  of  Los  Angeles,  State 
of  California,  on  the  date  set  opposite  his  name,  a 
true  copy  thereof,  to-wit: 

E.  H.  Mitchell,  Assistant  Ignited  States  Attor- 
ney       October  4,  1937. 

HARRY  A.  MAYHEW 
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Subscribed    and    sworn    to    before    me    this    4th 
day  of  October,  1937. 

[Seal]  GRACE  S.  WILDERS 

Notary  Public  in  and  for  the  County  of  Los  An- 
geles, State  of  California. 

[Endorsed] :  Filed  Oct.  6,  1937.  R.  S.  Zimmerman, 
Clerk,  By  L.  B.  Figg,  Deputy  Clerk.  [16] 


[Title  of  District  Court  and  Cause.] 
DEMURRER 

Comes  Now  the  defendant,  United  States  of 
America,  by  Ben  Harrison  as  United  States  At- 
torney in  and  for  the  Southern  District  of  Cali- 
fornia, and  Francis  C.  AVhelan,  Assistant  United 
States  Attorney  for  said  District,  its  attorneys,  and 
respectfully  demurs  to  plaintiff's  Petition  filed 
herein,  and  for  grounds  for  said  demurrer  says: 

1.  On  June  16,  1936,  there  was  enacted  by  Con- 
gress the  Revenue  Act  of  1936  (H.  R.  12395,  Public 
No.  740,  74th  Cong.,  Title  7,  U.  S.  C.  A.  §  644  et 
seq.)  which  was  signed  by  the  President  of  the 
United  States  and  became  effective  on  June  22, 
1936,  under  the  provisions  of  which  this  Court  is 
now  without  jurisdiction  of  the  matters  and  things 
of  which  plaintiff  complams,  and  to  render  judg- 
ment in  favor  of  plaintiff  and  against  defendant 
herein  for  that: 
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(a)  Congress  by  Section  903  of  said  Rev- 
enue Act  of*  1936  has  made  the  filing  of  a  claim 
for  refund  by  plaintiff  with  the  Commissioner 
of  Internal  Revenue  after  June  22,  1936,  and 
prior  to  July  1,  1937,  setting  forth  clearly 
under  oath  all  the  evidence  relied  upon  in 
support  of  said  claim,  a  condition  precedent 
to  the  maintenance  of  this  suit  in  the  absence 
of  which  this  Court  is  without  jurisdiction  to 
entertain  this  suit. 

(b)  Congress  by  Section  904  of  said  Rev- 
enue [17]  Act  of  1936  has  provided  that  (ex- 
cept as  to  processing  taxes  as  defined  in  tlie 
Act  of  1936  as  hereinafter  more  particularly 
set  forth)  no  suit  or  proceeding  whether 
brought  before  or  after  June  22,  1936,  for  the 
recovery,  recoupment,  set-off,  refund  or  credit, 
or  counter-claim,  of  any  amount  paid  by  or 
collected  from  any  person  as  a  tax  under  the 
Agricultural  Adjustment  Act  shall  be  main- 
tained in  any  Court  if  brought  before  the  ex- 
piration of  eighteen  months  from  the  date  of 
the  filing  of  the  claim  for  refund  required  to 
be  filed  by  Section  903  of  the  Act,  unless  the 
Commissioner  renders  a  decision  thereon  within 
that  time,  or  after  the  expiration  of  two  years 
from  the  date  of  mailing  by  registered  mail 
by  the  Commissioner  to  the  claimant,  notice  of 
disallowance  of  that  part  of  the  claim  to  which 
such  suit  or  ]n'oceeding  relates. 
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The  effect  of  said  Section  904  (Title  7  U.  S.  C.  A. 
§  646)  is  to  deprive  this  Court  of  jurisdiction  to 
herein  determine  this  suit,  since  it  affirmatively  ap- 
pears from  the  face  of  the  Petition  that  no  such 
decision  by  the  Commissioner  of  Internal  Revenue 
or  no  such  claim  has  or  have  been  made. 

(c)  Congress  by  Sections  905  and  906  (Ti- 
tle 7  U.  S.  C.  A.,  §§  647  and  648)  of  said  Rev- 
enue Act  of  1936  has  deprived  this  Court  of 
Jurisdiction  to  hear  and  determine  the  matters 
set  forth  in  plaintiff's  Petition  covering  the 
amounts  paid  or  collected  from  plaintiff  as 
processing  taxes  under  the  Agricultural  Ad- 
justment Act. 

(d)  Congress  by  Section  906  of  said  Rev- 
enue Act  of  1936  has  conferred  exclusive  juris- 
diction to  hear  and  determine  the  matters  set 
forth  in  [18]  plaintiff's  Petition  covering  the 
amoiuits  paid  or  collected  as  processing  taxes 
from  plaintiff  mider  the  Agricultural  Adjust- 
ment Act  upon  a  Board  of  Review  established 
pursuant  to  subdivision  (b)  thereof  subject  to 
review  on  petition  filed  by  plaintiff  or  the 
Commissioner  of  Internal  Revenue  as  provided 
in  subdivision  (g)  of  said  Section  906  by  the 
Circuit  Court  of  Appeals  of  the  United  States 
where  the  claimant  resides,  or  by  agreement  of 
plaintiff  and  the  Commissioner  of  Internal 
Revenue  in  the  United  States  Court  of  Ap- 
peals for  the  District  of  Columbia. 
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2.  Plaintiff's  said  Petition  does  not  state  facts 
sufficient  to  constitute  a  cause  of  action  against  this 
defendant  for  the  following  reasons: 

(a)  It  affirmatively  apjjears  from  the  alle- 
gations of  plaintiff's  Petition  that  j)laintiff  has 
not  complied  with  the  provisions  laid  do\\ni  by 
Congi-ess  in  Sections  902,  903  ,904  and  906, 
respectively,  and  each  subdivision  thereof,  re- 
spectively, of  the  Revenue  Act  of  1936,  each 
of  which  sections  and  subdivisions  thereof  is 
hereby  by  reference  adopted  and  made  part 
hereof  as  if  specifically  herein  set  forth. 

(b)  Plaintiff's  said  Petition  does  not  state 
any  facts  which  would  warrant  a  judgment  by 
this  Court  agamst  this  defendant  and  in  favor 
of  plaintiff. 

BEX  HARRISON 

United  States  Attorney 
FRANCIS  C.  WHELAX 

Assistant  U.  S.  Attorney 
Attorneys  for 
Defendant. 

[Endorsed] :  Filed  Dec.  3,  1937.  [19] 
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POINTS  AND  AUTHORITIES 
IN  SUPPORT  OF  DEMURRER. 

I. 

This  Court  is  without  jurisdiction  to  entertain 
this  action  in  so  far  as  it  relates  to  the  recovery 
of  amounts  imid  as  processing  taxes.  Section  906, 
Revenue  Act  of  1936  (hereto  appended). 

II. 

The  withdrawal  from  the  District  Courts  of  juris- 
diction to  entertain  suits  for  recovery  of  amounts 
paid  as  ])rocessing  taxes  has  deprived  plaintiff  of 
no  constitutional  rights. 

Anniston  Mfg.  Co.  v.  Davis,  301  U.  S.  337. 

III. 

This  Court  is  "without  jurisdiction  to  pass  upon 
plaintiff's  claim  for  refund  of  floor  stocks  taxes. 

A.  Section  903  of  the  Revenue  Act  provides 
that  unless  certain  procedural  steps  are  taken  by 
claimant,  no  refund  of  amounts  paid  as  taxes  shall 
be  allowed  and  no  suit  shall  be  brought  or  main- 
tained for  recovery  of  any  amount  ])aid  as  a  tax. 

B.  The  requirements  have  not  been  complied 
with  by  plaintiff,  and  its  suit  is  premature. 

C.  Conditions  precedent  to  the  right  to  sue  the 
United  States  are  validly  imposed. 

Anniston  Mfg.  Co.  v.  Davis,  supra. 
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D.     Compliance  with  conditions  precedent  must 
be  alleged. 

Arnson  v.  Murphy,  115  U.  S.  579,  584,  586. 

1.  Compliance  with  conditions  precedent  of 
Sections  903  and  904  of  the  Revenue  Act  have 
not  been  alleged. 

2.  Elements  required  by  Section  902  of  the 
Act  have  not  been  alleged. 

[Endorsed]:   Filed  Dec.  3,  1937.  R.  S.  Zimmer- 
man, Clerk.  By  L.  B.  Figg,  Deputy  Clerk.  [20] 


[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  DEMURRER. 

Comes  now  the  defendant  United  States  of  Amer- 
ica, by  Ben  Harrison,  United  States  Attorney  for 
the  Southern  District  of  California,  and  Francis 
C.  Whelan,  Assistant  United  States  Attorney  for 
the  Southern  District  of  California,  and  respect- 
fully moves  the  following  amendment  to  defendant's 
demurrer  already  on  file,  on  tlie  following  grounds: 

3.  That  it  does  not  appear  from  the  bill 
of  complaint  on  file  herein  that  a  valid  assign- 
ment has  been  made  of  the  subject  matter  of 
the  claim  alleged  in  said  bill  by  the  Pacific 
Goodrich    Rubber    Company    to    comj-jlainarit 
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herein,  as  required  by  Section  203,  Title  31 
U.  S.  Code;  and  that  it  affirmatively  appears 
from  the  face  of  said  bill  of  complaint  that 
plaintiff  does  not  rely  upon  a  valid  assignment 
of  the  claim  alleged  in  plaintiff's  bill  of  com- 
plaint as  required  by  said  Title  31,  Section  203 
U.  S.  Code;  and  that  plaintiff's  bill  of  com- 
plaint does  not  state  a  cause  of  action  against 
this  defendant  for  such  reason. 

Wherefore,  defendant  praj^s  that  plaintiff's  bill 
of  complaint  be  dismissed  for  the  grounds  set  forth 
in  defendant's  demurrer  already  on  file  and  in  this 
amendment  to  demurrer. 

Respectfully  submitted, 
BEN  HARRISON, 

United  States  Attorney, 
FRANCIS  C.  WHELAN, 
Assistant  U.  S.  Attorney, 
Attorneys  for  Defendant. 

[Endorsed]:  Filed  Apr.  6,  1938.  R.  S.  Zimmer- 
man, Clerk.  By  L.  B.  Figg,  Deputy  Clerk.  [21] 
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[Title  of  District  Court  and  Cause.] 

AMENDMENT  TO  PETITION 

Pursuant  to  court  Order  dated  May  21,  1938, 
plaintiff  The  1>.  E.  (loodricli  Company,  a  corpora- 
tion, amends  its  petition  on  file  herein  by  adding 
to  paragraph  III  at  the  end  thereof  the  following 
allegation : 

In  addition  to  the  foregoing  assignment  and  as 
a  su])])lement  thereof,  there  was  executed  by  Pacific 
Goodrich  Rubber  Company,  on  the  14th  day  of 
August,  1935,  a  further  document  assigning  unto 
The  B.  F.  Goodrich  Company  all  the  rights,  claims 
and  choses  in  action  of  every  nature  and  description 
which  the  Pacific  Goodrich  Rubber  Company  then 
had  against  all  persons,  firms  or  corporations, 
whether  then  due  and  payable  or  should  later  accrue, 
all  as  showTi  by  a  copy  of  said  document,  a  full, 
true  and  correct  copy  of  which  hereinafter  follows, 
and  is  hereby  referred  to  and  made  a  part  of  the 
amended  ])etition : 

"For  value  received,  the  undersigned,  Pacific 
Goodrich  Rubber  Company,  does  hereby  sell, 
assign  and  transfer  unto  The  B.  F.  Goodrich 
Company,  all  claims,  demands,  choses  in  action 
or  cause  or  causes  of  action  of  whatsoever  kind 
and  nature  which  it  has  or  which  may  later 
accrue  against  all  ])ersons  whomsoever,  ])ar- 
ticularly  its  claim  for  refund  of  excise  tax 
illegally  paid  to  the  United  States  Government 
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from  and  after  April  17,  1934,  in  the  sum  of 
$16,450.39,  or  any  one  sum  finally  found  [22] 
to  be  due,  together  with  interest  thereon. 
The  assignor  does  by  these  presents,  hereby 
nominate,  constitute  and  appoint  the  said  The 
B.  F.  Goodrich  Company,  its  true  and  lawful 
attorney  with  full  power  and  authority  in  its 
name  or  in  the  name  of  the  undersigned,  to 
claim,  demand  payment  and/or  collect  all  such 
claims  and  amounts  and  particularly,  said  claim 
for  excise  tax  illegally  paid  to  the  United  States 
Government,  and  otherwise  to  prosecute  any 
and  all  proceedings  at  law  or  in  equity  there- 
for and  to  take  such  other  action  as  ma}^  be 
necessary  or  appropriate  to  settle,  compromise 
and/or  collect  said  claim  or  claims,  and  fur- 
ther, to  give  effectual  discharge  of  said  claim 
or  claims. 

In  Witness  Whereof,  the  undersigned  has  here- 
unto attached  its  hand  and  seal  this  the  14th 
day  of  August,  1935. 

PACIFIC   GOODRICH   RUBBER 
COMPANY, 
(Seal)  By    J.  D.  TEW, 

President. 
By    S.  M.  JETT, 
Secretary. 

F.  C.  LESLIE 
F.  M.  SEIFERT 
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State  of  Ohio, 
County  of  Summit — ss. 

Before  me,  a  Notary  Public  in  and  for  said 
County,  personally  appeared  J.  D.  Tew,  Presi- 
dent, and  S.  M.  Jett,  Secretary  of  the  Pacific 
Goodrich    Rubber    Company,    the    corporation 
which  executed  the  foregoing  instrument,  who 
acknowledged  that  the  seal  affixed  to  said  in- 
strument is  the  corporate  seal  of  said  corpora- 
tion; that  they  did  sign  and  seal  said  instru- 
ment as  such  President  and  Secretary  in  be- 
half of  said  corporation  and  by  authority  of 
its  board   of   directors;   and   that   said   instru- 
ment  is  their    free  act   and   deed   individually 
and  as  such  President  and  Secretary  and  the 
free   and   corporate  act   and   deed  of  said  the 
Pacific  Goodrich  Rubber  Company. 
In  Testimony  Whereof,  I  have  hereunto  sub- 
scribed my  name   and   affixed  my  official   seal 
at  Akron,  Ohio,  this  Uth  day  of  August,  1935. 
ALBERTA  M.  TEWERS, 
Notary  Public. 

My  Commission  ex]iires  Bee.  15,  1935." 
(Seal)  [23] 

That  in  all  other  particulars  said  petition  shall 
be  and  remain  in  the  form  as  on  file  herein. 
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Dated:  May  21st,  1938. 

THE  B.  F.  GOODRICH  COMPANY, 
By:  ANDREWS,   BLANCHE   &   KLINE 
and  EUGENE  H.  BLANCHE, 

Attorneys  for  Plaintiff. 

[Endorsed]:  Filed  May  21,  1938.  R.  S.  Zimmer- 
man, Clerk.  By  L.  B.  Figg,  Deputy.  [24] 


[Title  of  District  Court  and  Cause.] 

ORDER 

For  good  cause  shown,  It  Is  Hereby  Ordered 
that  the  petition  on  file  in  the  above  entitled  action 
shall  be  amended  in  the  particulars  as  set  forth  in 
the  hereunto  attached  Amendment  to  Petition. 

Dated:  May  21,  1938. 

WM.  P.  JAMES, 

Judge. 

[Endorsed]:  Filed  May  21,  1938.  R.  S.  Zimmer- 
man, Clerk.  By  L.  B.  Figg,  Deputy.  [25] 
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[Title  of  District  Court  and  Cause.] 

SECOND 
AMENDMENT  TO  DEMURRER 

Conies  Now  the  defendant,  United  States  of 
America,  by  its  attorneys  Ben  Harrison,  United 
States  Attorney,  and  Francis  C.  Whelan,  Asst. 
United  States  Attorney,  and  moves  this  amend- 
ment to  its  demurrer  now  on  file  herein. 

I. 

Defendant  hereby  demurs  to  plaintiff's  complaint, 
as  amended,  Tipon  the  grounds  and  reasons  here- 
tofore set  forth  in  defendant's  Demurrer,  as  already 
amended  on  file  herein,  and  by  reference  incorpo- 
rates all  of  the  same  herein. 

BEN  HARRISON, 

United  States  Attorney, 

FRANCIS  C.  WHELAN, 

Asst.  United  States  Attorney, 
Attorneys  for  defendant. 

Received  copy  of  above  document.  Andrews 
Blanche  S:  Kline.  By  H.  A.  Mayhew. 

[Endorsed]:  Filed  Aug.  1,  1938.  R.  S.  Zimmer- 
man, Clerk.  By  L.  B.  Figg,  Deputy  Clerk.  [26] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  FOR  ORDER 
SUSTAINING  DEMURRER. 

To:  The  B.  F.  Goodrich  Company,  a  corporation; 

and 
To:  Andrews,    Blanche    &   Kline    and   Eugene    H. 

Blanche,  its  attorneys: 

You,  and  each  of  you,  will  please  take  notice 
that  the  defendant  United  States  of  America  will 
move  the  above  entitled  court  on  the  3rd  day  of 
October,  19^8,  at  10  o'clock  A.  M.,  before  the  Honor- 
able Paul  J.  McCormick,  United  States  District 
Judge,  in  Room  588  Pacific  Electric  Building,  Los 
Angeles,  California,  for  its  order  sustaining  de- 
fendant's Demurrer  to  plaintiff's  Bill  of  Complaint 
herein. 

Dated:  August  8,  1938. 

UNITED  STATES  OF  AMERICA, 
By   BEN  HARRISON, 

United  States  Attorney, 
FRANCIS  C.  WHELAN, 

Asst.  United  States  Attorney. 

[Endorsed]:  Filed  Aug.  9,  1938.  R.  S.  Zimmer- 
man, Clerk.  By  L.  B.  Figg,  Deputy  Clerk.  [27] 


At  a  stated  term,  to-wit:  The  September  Term, 
A.  D.  1938,  of  the  District  Court  of  the  United 
States    of    America,    within    and    for    tlie    Central 
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Division  of  the  Southern  District  of  California,  held 
at  the  Court  Room  thereof,  in  the  City  of  T.os 
Angeles  on  Monday  the  3rd  day  of  Octoher  in  the 
year  of  our  Lord  one  thousand  nine  hundred  and 
thirty-eight. 

Present : 

The  Honorable :  Paul  J.  McCormick,  District  Judge. 

[Title  of  Cause.] 

Tliis  cause  coming  on  for  hearing  on  demurrer; 
F.  C.  Whelan,  Assistant  I^.  S.  Attorney,  appearing 
for  the  Government;  F.  C.  Leslie,  Esq.,  appearing 
for  the  ])laintiff : 

Attorney  Whelan  makes  a  statement  in  su]>port 
of  the  said  demurrer,  and  Attorney  Ijcslie  makes 
a  statement  in  opposition. 

It  is,  thereupon,  ordered  that  the  dennirrer  be, 
and  it  is,  overruled,  and  thirty  (30)  days  are  allowed 
in  which  to  answer.  [28] 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Comes  now  defendant.  United  States  of  America, 
and  for  answer  to  plaintiff's  petition,  as  amended, 
denies,  admits  and  alleges  as  follows: 

First  Answer  and  Defense. 

I. 

Answering  ])aragraph  TTI  of  said  j^etition  as 
amended    this    defendant   does   not   haA'e   sufficient 
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information  or  belief  to  enable  it  to  answer  the 
allegations  of  said  paragraph  and  therefore,  basing 
its  denial  upon  that  ground,  denies  each  and  every 
allegation  of  said  paragraph  III  as  amended. 

II. 

Answering  paragraph  Y  of  said  petition  this  an- 
swering defendant  denies  that  this  is  an  action  for 
recovery  of  a  manufacturer's  excise  tax  on  rubber 
tires  or  casings  erroneously  or  illegally  collected 
from  the  plaintiff  by  the  defendant,  and  alleges 
that  this  action  is  in  fact  an  action  for  the  re- 
covery of  floor  stock  taxes  collected  from  the  plain- 
tiff by  the  defendant  under  the  provisions  of  the 
Agricultural  Adjustment  Act,  (Act  of  May  12,  1933; 
Title  7  U.  S.  C.  Sec.  616). 

III. 

Answering  the  allegations  of  paragraph  YI  of 
said  petition,  this  answering  defendant  denies  that 
])]aintiff  was  allowed  to  compute  the  manufacturer's 
excise  tax  on  tires  levied  by  Section  602  of  the  [29] 
Revenue  Act  of  1932  by  deducting  from  the  weight 
of  said  tires  the  weight  of  processed  cotton  in  said 
tires  unless  said  cotton  had  been  processed  after 
August  1,  1933. 

Further  answering  the  allegations  of  said  para- 
graph YI  this  defendant  alleges  that  under  the 
provisions  of  Title  7  U.  S.  C.  Sec  609,  Act  of  May 
12,  1933,  commonly  known  as  the  Agricultural  Ad- 
justment Act,  it  was  provided  tliat  upon  any  article 
upon   which   a   manufacturer's   sale   tax    is    levied 
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under  the  authority  of  Chapter  20  of  Title  2G, 
and  which  manufacturer's  sales  tax  is  computed 
on  the  basis  of  weight,  such  manufacturer's  sales 
tax  shall  be  computed  on  the  basis  of  the  weig-ht 
of  said  mentioned  article  less  the  weight  of  the 
processed  cotton  therein  on  which  a  processing  tax 
has  been  paid;  this  defendant  further  alleges  that 
neither  i)laintift'  nor  i)laintiff's  assignor  paid  any 
processing  tax  ui)on  the  cotton  referred  to  in  plain- 
tiff's complaint  and  defendant  alleges  that  any  sums 
paid  nnder  the  Agricultural  Adjustment  Act  re- 
specting said  cotton  by  plaintiff  or  j^laintiff's  as- 
signor wer(^  paid  as  floor  stock  taxes  and  that  there 
is  no  provision  in  said  Agricultural  Adjustment 
Act  or  otherwise  allowing  for  a  deduction  from  any 
amounts  due  as  tax  luider  the  authority  of  Chapter 
20  of  Title  26  United  States  Code,  on  accoimt  of 
the  i)ayinent  of  any  floor  stock  taxes  paid  under 
the  Agricultural  Adjustment  Act. 

IV. 

Answering  ])aragraph  VII  of  said  petition  this 
defendant  denies  that  this  defendant  and/or  the 
Collector  of  Internal  Revenue  erroneously  and/or 
illegally  demanded  payment  bv  ]^laintiff  of  any  smn 
or  sums,  and  denies  that  said  defendant  and^or 
said  Collector  of  Internal  Revenue  erroneously  col- 
lected from  ])laintiff  any  sum  or  sums;  and  denies 
that  a  processing  tax  within  the  meaning  of  Title 
7,  U.  S.  C.  Sec.  609  had  been  paid  upon  said 
cotton  referred  to  in  said  paragraph  VII.  [30] 
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V. 

Answering  paragraph  XI  of  said  petition  this 
defendant  does  not  have  sufficient  information  or 
belief  to  enable  it  to  answer  the  allegations  of  said 
paragraph  as  to  the  amoimt  of  tire  fabric,  thread 
and/or  other  materials  processed  wholly  or  in  chief 
value  from  cotton  and  held  by  plaintiff  for  sale 
on  August  1,  1933 ;  therefore,  basing  its  denial  upon 
that  gromid  defendant  denies  each  and  every  allega- 
tion pertaining  to  the  amount  of  such  materials 
held  for  sale  or  other  disposition  by  plaintiff  on 
August  1,  1933;  further  answering  the  allegations 
of  said  paragraph  this  defendant  denies  tliat  any  tax 
levied  and/or  collected  against  or  from  plaintiff 
under  the  provisions  of  the  Revenue  Act  of  June 
6,  1932,  Chapter  209,  Section  202;  47  Stat.  261, 
as  modified  by  the  Act  of  May  12,  1933,  Chapter 
25,  Section  9(a);  48  Stat.  35,  Title  7  U.  S.  C. 
609(a),  was  erroneously  and/or  illegally  levied 
and/or  collected. 

YI. 

Answering  the  allegations  of  paragraph  XII  of 
said  petition,  this  answering  defendant  does  not 
have  sufficient  information  or  belief  to  enable  it  to 
answer  the  allegations  of  said  paragraph  not  here- 
inbefore admitted  and  therefore,  basing  its  denial 
on  that  ground,  denies  each  and  every  allegation  of 
said  paragraph  not  hereinbefore  admitted. 


VII. 

Answering  paragraph  XIII  of  said  petition  this 
defendant  denies  tliat  plaintiff  filed  witli  the  Col- 
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lector  of  Internal  Revenue  thei'ein  referred  to,  for 
the  periods  therein  referred  to,  its  manufacturei-'s 
excise  tax  returns  in  accordance  with  the  law  and/or 
regulations  of  the  Secretary  of  the  Treasury;  and 
this  defendant  denies  that  the  alleged  assessment 
assessed  against  ])laintiff  was  erroneously  and/or 
illegally  made. 

YIII. 
Answering  tlie  allegations  of  paragraph  XVI,  this 
answering  de-  [31]  fendant  does  not  have  sufficient 
information  or  belief  to  enable  it  to  answer  the 
allegations  of  said  paragraj)h  and  therefore,  basing 
its  denial  ii])on  that  ground,  denies  each  and  every 
allegation  of  said  paragraph. 

IX. 

Answering  the  allegations  of  paragraph  XVII  of 
said  petition,  this  defendant  denies  each  and  every 
allegation  thereof. 

X. 

Answering  the  allegations  of  paragraph  XVIII 
of  said  petition,  this  defendant  denies  each  and 
every  allegation  thereof,  u])on  the  ground  that  it 
does  not  have  sufficient  information  or  belief  to 
enable  it  to  answer  the  same. 

Second  Answer  and  Defense. 

For  further  and  affirmative  answer  and  defense, 
this  defendant  alleges  as  follows: 

I. 

Defendant  alleges  that  this  action  is  in  fact  <^rie 
for  the  recovery  of  floor  stock  taxes  alleged  to  have 
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been  levied  by  the  defendant  under  the  provisions 
of  Title  7,  U.  S.  C.  Sec.  616,  Act  of  May  12, 
1933,  Chap.  25,  Title  1,  Sec.  16,  upon  certain  stocks 
of  processed  cotton  held  for  sale  or  other  disposition 
by  Pacific  Goodrich  Rubber  Company,  a  corpora- 
tion, on  August  1,  1933;  that  said  Act  has  been 
held  unconstitutional  and  invalid  and  that  certain 
procedural  steps  have  been  enacted  by  the  Con- 
gress of  the  United  States  regarding  the  refund 
of  any  moneys  paid  as  taxes  under  said  uncon- 
stitutional act,  which  said  act  is  commonly  known 
as  the  Agricultural  Adjustment  Act. 

II. 

That  it  is  provided  by  the  provisions  of  the 
Revenue  Act  of  1936,  Chap.  690,  for  the  procedure 
required  to  be  taken  for  refund  of  any  moneys 
collected  under  said  Agricultural  Adjustment  Acts 
that  under  the  provisions  of  said  Revenue  Act,  Title 
7,  U.  S.  C.  Sec.  645,  it  is  provided  that  no  refund 
of  any  amomit  paid  by  or  collected  from  any  [32] 
person  as  taxes  under  said  Agricultural  Adjustment 
Act  shall  be  made  or  allowed  miless  after  June  22, 
1936,  and  prior  to  July  1,  1937,  a  claim  for  re- 
fund has  been  filed  by  said  person  in  accordance 
with  regulations  prescribed  by  the  Commissioner  of 
Internal  Revenue  with  the  approval  of  the  Secre- 
tary of  the  Treasury.  It  is  further  provided  by 
Title  7  r.  S.  C.  Sec.  646,  tliat  no  suit  or  pro- 
ceeding shall  be  brought  or  maintained  in  any 
court  for  ihc  recovery  of  any  moneys  ]^aid  under 
said   Agricultural   Adjustment   Act   before  the   ex- 
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piration  of  eighteen  (18)  months  from  the  date 
of  filing  a  claim  therefor  under  Section  f)45  of 
Title  7,  U.  S.  C,  unless  the  Commissioner  renders 
a  decision  thereon  within  that  time  or  after  the 
expiration  of  two  years  from  the  date  of  mailing 
to  claimant  by  the  Conmiissioner  a  notice  of  dis- 
allowance of  that  part  of  the  claim  to  which  said 
suit  or  proceeding  relates. 

It  is  further  provided  by  Section  644  of  Title 
7,  U.  S.  C.  that  no  refund  shall  be  made  or  allowed 
of  any  amount  paid  under  the  provisions  of  the 
Agricultural  Adjustment  Act  unless  the  claimant 
establishes  to  the  satisfaction  of  said  Commissioner 
of  Internal  Revenue  that  the  claimant  bore  the 
burden  of  such  amount  and  has  not  been  relieved 
thereof,  nor  reimbursed  therefor  nor  shifted  such 
burden  directly  or  indirectly. 

III. 

That  neither  plaintiff  nor  its  alleged  assignor 
herein  have  filed  a  claim  for  refund  of  said  floor 
stock  taxes  within  the  time  prescribed  by  law  as 
aforesaid;  that  the  provisions  of  said  Revenue  Act 
of  1936  relative  to  the  time  for  filing  suit  for 
refund  of  floor  stock  taxes  have  not  been  com- 
plied with  herein.  Further,  this  defendant  is  in- 
formed and  believes,  and  therefore  alleges,  that 
neither  plaintiff  nor  plaintiff's  assignor  has  borne 
the  burden  of  such  amount  now  sought  to  be  re- 
covered as  required  by  the  aforesaid  provisions 
of  the  law  relating  to  refunds  of  moneys  paid  under 
the  Agricultural  Adjustment  Act.  [33] 
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This  defendant  is  informed  and  believes,  and 
therefore  alleges  that  this  action  is  claimed  to  have 
been  brought  under  the  provisions  of  the  Revenue 
Act  of  1932  in  order  to  evade  the  requirements  of 
the  law  relating  to  the  maintenance  of  suits  for 
recovery  of  moneys  paid  under  the  Agricultural 
Adjustment  Act  as  set  forth  in  the  Revenue  Act 
of  1936. 

IV. 

This  defendant  alleges  that  any  deduction  at- 
temjited  to  be  claimed  by  plaintiff  from  amounts 
taxable  under  the  Revenue  Act  of  1932  by  virtue 
of  the  provisions  of  the  said  Agricultural  Adjust- 
ment Act  are  invalid  for  the  reason  that  said 
Agricultural  Adjustment  Act  as  to  the  payment  or 
collection  of  alleged  taxes  thereunder  has  been  held 
to  be  unconstitutional  and  null  and  void  and  of  no 
effect. 

Wherefore,   defendant  prays  that   plaintiff  take 
notliing  by  its  complaint  and  that  defendant  have  its 
costs    of   suit   and   such    other   and   further   relief 
as  to  the  court  may  seem  just  and  equitable. 
BEN  HARRISON, 

United  States  Attorney. 
FRANCIS  C.  WHELAN, 
Assistant  Ignited  States 

Attorney. 
Attorneys   for   United   States 
of  America. 

[Endorsed]:  Filed  Feb.  3,  1939.  R.  S.  Zimmer- 
nia]i,  Clerk.  By  Francis  E.  Cross,  Deputy.  [34] 
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[Title  of  District  Coui-t  and  Cause.] 

AFFIDAVIT  OF  SERVICE  DY  MAIL. 

United  States  of  America, 
Southern  District  of  California — ss. 

Frances  E.  Barragar,  being  first  duly  sworn,  de- 
poses and  says: 

That  she  is  a  citizen  of  the  United  States  and 
a  resident  of  Los  Angeles  County,  California;  that 
her  business  address  is  376  Pacific  Elec.  Bldg.,  Los 
Angeles,  California;  that  she  is  over  the  age  of 
eighteen  years,  and  not  a  party  to  the  above-en- 
titled action; 

That  on  Feb.  P>,  1939  she  deposited  in  the  United 
States  Mails  in  a  mail  depository  at  Union  and 
"F"  Streets,  San  Diego,  California,  in  the  above- 
entitled  action,  in  an  envelope  bearing  the  requisite 
postage,  a  copy  of  Answer  addressed  to  Andrews, 
Blanche  &  Kline,  Attorneys  at  Law,  Union  Oil 
Building,  Los  Angeles,  California,  at  which  place 
there  is  a  delivery  service  by  United  States  Mail 
from  said  post  office. 

FRANCES  E.  BARRAGER 

Subscribed  and  Sw^orn  to  before  me,  this  3d  day 
of  February,  1939. 

R.  S.  ZIMMERMAN, 

Clerk,   U.   S.   District   Court, 
Southern  District   of 
California. 
By    FRANCIS  E.  CROSS, 
(Court  Senl)  Deputy. 

[Endorsed]:  Filed  Feb.  3,  1939.  R.  S.  Zimmer- 
man, Clerk.  By  Francis  E.  Cross,  Deputy  Clerk.  [35] 
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[Title  of  District  Court  and  Cause.] 

FIRST  AMENDED  PETITION 

(Action  for  Money  had  and  Received — For 
Recovery  of  Taxes  Erroneously  Collected) 

Comes  now  plaintiff,  The  B.  F.  Goodrich  Com- 
pany, a  corporation,  and  for  its  cause  of  action 
alleges : 

I. 

This  action  is  brought  against  the  United  States 
of  America  as  defendant  for  the  reason  that  the 
person,  namely,  John  P.  Carter,  who  was  Collector 
of  Internal  Revenue  at  Los  Angeles,  California,  for 
the  Sixth  District  of  California,  at  the  time  of 
paj^ment  under  protest  of  the  amounts  for  the  re- 
covery of  which  this  action  is  brought,  died  prior 
to  the  commencement  of  this  action  and  on  or 
about  the  24th  day  of  April,  1935. 

II. 

Plaintiff  now  is  and  at  all  times  hereinafter  men- 
tioned was  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  of  the  State  of  New 
York;  that  it  is  qualified  to  do  business  in  the 
State  of  California,  and  has  its  principal  office  and 
place  of  business  at  Akron,  Ohio,  with  an  office  in 
Los  Angeles,  California. 

That  defendant  herein,  the  United  States  of 
America,  now  is  and  at  all  times  mentioned  herein 
was  a  body  politic.  [36] 
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III. 

'lliat  on  June  30,  1934,  and  at  all  times  prior 
thereto  and  subsequent  thereto,  plaintiff  was  the 
sole  shareholder  of  Pacific  Goodrich  Rubber  Com- 
pany and  the  sole  owner  of  all  of  the  issued  and 
outstanding  capital  stock  of  Pacific  Goodrich  Rub- 
ber Company,  a  corporation  duly  organized  and 
existing  under  and  by  virtue  of  the  laws  of  the 
State  of  Delaware,  and  that  at  no  time  prior  to 
said  date  or  thereon  or  at  any  time  subsequent 
thereto  were  any  of  the  shares  of  the  ca])ital  stock 
of  said  Pacific  Goodrich  Rubber  Company  sub- 
scribed for  but  unissued. 

That  on  said  30tli  day  of  June,  1934,  plaintiff, 
as  the  sole  shareholder  of  Pacific  Goodrich  Rubber 
Company  and  as  the  sole  owner  of  all  of  the  issued 
and  outstanding  shares  of  the  capital  stock  of  said 
Pacific  Goodrich  Rubber  Company,  became  by 
operation  of  law,  pursuant  to  a  distribution  in  kind 
to  it  by  Pacific  Goodrich  Rubber  Company,  the 
sole  owner  of  and  vested  with  the  title  to  all  the 
rights,  claims  and  choses  in  action  of  every  nature 
and  description,  which  the  Pacific  Goodrich  Rubber 
Company  then  had  against  all  persons,  firms  or 
corporations,  whether  then  due  and  payable  or  to 
become  due  or  ])ayable. 

I'hat  as  physical  evidence,  affirmative  proof  and 
in  confirmation  of  the  above  and  foregoing,  an 
assignment  was  executed  by  Pacific  Goodrich  Rubber 
Company  and  delivered  by  it  to  i^laintiff,  all  on  or 
about    June  30,   1934;   that    by   the  terms  and  ]^vo- 
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visions  of  said  assignment  all  of  the  assets  above  de- 
scribed, mentioned  or  referred  to,  were  sold,  trans- 
ferred, assigned,  and  set  over  to  plaintiff,  all  as 
is  shown  by  said  assignment,  a  full,  true  and  correct 
copy  of  said  assignment  hereafter  follows,  is  hereby 
referred  to  and  made  a  part  of  this  petition:  [37] 

'^ASSIGNMENT 
''Know  All  Men  by  these  Presents  that  Pacific 
Goodrich  Rubber  Company,  a  corporation  duly 
organized  and  existing  under  the  laws  of  the 
State  of  Delaware  and  having  its  general  offices 
at  Los  Angeles,  California,  for  good  and  valu- 
able considerations  enuring  to  its  benefit  and 
herewith  acknowledged,  does  hereby  assign, 
transfer  and  set  over  to  The  B.  F.  Goodrich 
Company,  a  New  York  corporation,  all  rights, 
claims  and  choses  in  action  of  every  nature  and 
description  which  said  Pacific  Goodrich  Rubber 
Company  now  has  or  shall  have  against  any  and 
all  persons,  firms  or  corporations,  whether  now 
due  and  payable  or  hereafter  becoming  due  and 
payable  including,  but  without  limiting  the 
generality  of  the  foregoing,  all  bills  or  accou.nts 
receivable,  outstanding  contracts,  insurance 
policies,  bank  accounts,  stocks,  bonds,  or  other 
interest  in  other  firms,  companies  and/or  busi- 
nesses, also  all  cash,  trade  marks,  trade  names, 
patents,  leases,  merchandise,  raw  materials,  sup- 
plies and  equipment. 
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**To  have  and  to  hold  the  same  iinto  the  said 
Tlio  B.  F.  Goodrich  Company,  its  successors 
and  assigns  forever. 

"Said  Pacific  Goodrich  Rubber  Company  has 
nominated,  constituted  and  appointed  and  by 
these  presents  does  nominate,  constitute  and 
api^oint  said  The  B.  F.  Goodrich  Company,  its 
true  and  hiwful  attorney  with  full  power  and 
authority  in  its  name  or  in  the  name  of  Pacific 
Goodrich  Rubber  Company  to  claim,  demand 
payment  and/or  collect  all  siicli  claims  and 
amounts  and  otherwise  to  prosecute  any  pro- 
ceedings at  law  or  in  equity  therefor  and  to 
give  effectual  discharge  thereof. 

"And  said  Pacific  Goodrich  Rubber  Com- 
pany does  hereby  agree  that  it  will  at  any  time 
or  from  time  to  time  hereafter  at  the  request 
of  said  The  B.  F.  Goodrich  Company  make,  do 
and  execute  all  such  further  acts  and  instru- 
ments as  may  be  necessary,  convenient  and 
proper  to  enable  The  B.  F.  Goodrich  Company 
to  recover  said  claims  and  amomits  hereinabove 
referred  to,  title  to  which  is  hereby  vested  or 
intended  to  be  vested  in  said  The  B.  F.  Good 
rich  Company. 

"In  witness  whereof,  Pacific  Goodrich  Rubbei' 
Com])any  has  caused  these  presents  to  be  signed 
in  its  name  and  on  its  behalf  and  its  corporate 
senl  to  be  affixed  heret(^  bv  its  President  and 
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Secretary  as  of  the  30th  day  of  Jime,  1934. 
PACIFIC  GOODRICH  RUBBER 

COMPANY 
By  J.  D.  TEW 

President ' ' 

^'Attest: 

S.  M.  JETT 
Secretary" 

In  addition  to  the  foregoing  assignment  and  as 
a  supplement  thereof,  there  was  executed  by  Pacific 
Goodrich  Rubber  Compan}^,  on  the  14th  day  of 
August,  1935,  a  further  document  assigning  unto 
The  B.  F.  Goodrich  Company  all  the  rights,  claims 
and  choses  in  [38]  action  of  every  nature  and  de- 
scription which  the  Pacific  Goodrich  Rubber  Com- 
pany then  had  against  all  persons,  firms  or  cor- 
porations, whether  then  due  and  payable  or  should 
later  accriie,  all  as  shown  by  said  document,  a  full, 
true  and  correct  coj^y  of  which  hereinafter  follows, 
and  is  hereby  referred  to  and  made  a  part  of  this 
First  Amended  Petition: 

"For  value  received,  the  undersigned,  Pacific 
Goodrich  Rubber  Company,  does  hereby  sell,  as- 
sign and  transfer  unto  The  B.  F.  Goodrich 
Company,  all  claims,  demands,  choses  in  action 
or  cause  or  causes  of  action  of  whatsoever  kmd 
and  nature  which  it  has  or  which  may  later 
accrue  against  all  persons  whomsoever,  par- 
ticularlv  its  claim  for  refund  of  excise  tax  ille- 
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gaily  paid  to  the  Uiiitod  States  Government 
from  and  after  April  17,  1934,  in  the  sum  of 
$1(),450.39,  or  any  one  sum  finally  found  to  ho 
due,  together  with  interest  thereon. 

"The  assignor  does  by  these  presents,  hereby 
nominate,  constitute  and  api)oint  the  said  The 
B.  F.  Goodrich  Company,  its  true  and  lawful 
attorney  with  full  power  and  authority  in  its 
name  or  in  the  name  of  the  undersigned,  to 
claim,  demand  i)ayment  and/or  collect  all  such 
claims  and  amounts  and  j)articularly,  such  claim 
for  excise  tax  illegally  paid  to  the  United  States 
Government,  and  otherwise  to  prosecute  any 
and  all  ]:)roceedings  at  law  or  in  equity  therefor 
and  to  take  such  other  action  as  may  be  neces- 
sary or  appropriate  to  settle,  compromise 
and /or  collect  said  claim  or  claims,  and  fur- 
ther, to  give  effectual  discharge  of  said  claim 
or  claims. 

"In    witness    whereof,    the    undersigned   has 
hereunto  attached  its  hand  and  seal  this  the 
14th  day  of  August,  1935. 
(Seal)         PACIFIC  GOODRICH  RUBBER 
COMPANY 
By  J.  D.  TEW 

President 
By  S.  M.  JETT 
Secretary 

F.  C.  LESLIE 
F.  M.  SEIFERT 
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^'Stateof  Ohio, 
County  of  Summit — ss. 

''Before  me,  a  Notary  Public  in  and  for  said 
County,  personally  appeared  J.  D.  Tew,  Presi- 
dent, and  S.  M.  Jett,  Secretary  of  the  Pacific 
Goodrich  Rubber  Company,  the  corporation 
which  executed  the  foregoing  instriunent,  who 
acknowledged  that  the  seal  [39]  affixed  to  said 
instrument  is  the  corporate  seal  of  said  cor- 
poration; that  they  did  sign  and  seal  said  in- 
striunent as  such  President  and  Secretary  in 
behalf  of  said  corporation  and  by  authority  of 
its  board  of  directors;  and  that  said  instru- 
ment is  their  free  act  and  deed  individually 
and  as  such  President  and  Secretary  and  the 
free  and  corporate  act  and  deed  of  said  The 
Pacific  Goodrich  Rubber  Company. 

"In  testimony  whereof,  I  have  hereunto  sub- 
scribed my  name  and  affixed  my  official  seal  at 
Akron,  Ohio,  this  14th  day  of  August,  1935. 

(Seal)  ALBERTA  M.  TEWERS 

Notary  Public 

My  Commission  expires  Dec.  15,  1935." 

TV. 

That  during  his  lifetime  and  during  the  time 
when  the  amounts  herein  paid  were  sought  to  be 
recovered,  John  P.  Carter  was  the  duly  appointed, 
qualified  and  acting  Collector  of  Internal  Revenue 

for  tlie  Sixth  District  of  California. 
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V. 

That  this  is  an  action  arising  under  the  laws  of 
the  United  States  levying  and  ])roviding  for  the 
collection  of  internal  revenue,  and  more  particu- 
larly under  the  Act  of  June  6,  1932,  Chapter  209, 
Section  202,  47  Stat.  261,  as  modified  by  the  Act 
of  August  12,  1933,  Chapter  25,  Section  9  (a),  48 
Stat.  35,  and  is  for  the  recovery  of  a  manufacturer's 
excise  tax  on  rubber  tires  or  casings  erroneously 
and  illegally  collected  from  the  ])laintiff  by  the 
defendant. 

VI. 

That  under  Section  16  of  the  Agricultural  Adjust- 
ment x\ct  (Public  No.  10,  73d  Congress),  ])laintiff's 
predecessor  in  interest,  Pacific  Goodrich  Rubber 
Com])an>',  was  required  to  ])ay  a  tax  upon  the  sale 
or  other  disposition  of  any  article  processed  wholly 
or  in  chief  value  from  cotton  which  it  had  on  hand 
or  in  transit  to  it  on  August  1,  1933,  (the  date  the 
processing  tax  on  cotton  went  into  effect  by  procla- 
mation of  the  Secretary  of  Agriculture),  [40]  in 
an  amount  equivalent  to  the  tax  which  would  liave 
been  paid  on  said  cotton  had  it  actually  been  ])nr- 
chased  after  August  1,  1933,  i.e.,  $0.044184  ])er 
pound;  that  under  Section  9(a)  of  said  Agricultural 
Adjustment  Act.  ])laintift''s  said  ])redecessor  in  in- 
terest was  allowed  to  compute  the  manufacturer's 
excise  tax  on  tires  levied  by  Section  602  of  the 
Revenue  Act  of  1932  by  deducting  from  tlie  weigh.t 
of  said  tires  the  weight  of  ]n'ocessed  cotton  in  said 
tir<'s   ii])on   wliicli   a    ])rocessing  tax   had   ]"»een    i^p^'d 
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under  Section  9  (a)  or  Section  16  (a)  of  the  Agri- 
cultural Adjustment  Act. 

VII. 

That  said  defendant  and  said  Collector  of  In- 
ternal Revenue  refused  to  iDermit  plaintiff's  said 
predecessor  in  interest  to  take  credit  against  excise 
tax  on  articles  processed  wholly  or  in  chief  value 
from  cotton  in  its  inventory  on  August  1,  1933, 
despite  the  fact  that  the  processing  tax  had  there- 
tofore been  duly  paid  by  the  plaintiff's  said  prede- 
cessor in  interest  upon  cotton  contained  in  such 
articles  under  Section  16  (a)  of  the  Agricultural 
Adjustment  Act,  and  said  defendant  and  said  Col- 
lector of  Internal  Revenue  erroneously  and  illegally 
demanded  payment  hy  plaintiff's  said  predecessor 

in  interest  of  $ with  interest  of  $ , 

and  said  defendant  and  said  Collector  of  Internal 
Revenue  erroneously  collected  from  plaintiff's  said 
predecessor  in  interest,  and  the  same  was  turned 
over  to  defendant,  the  sum  of  $15,880.64  on  or  about 
April  18,  1934,  and  $569.75  on  or  about  July  27, 
1934. 

VIII. 

That  plaintiff,  on  or  about  August ,  1935,  duly 

filed  with  Nat  Rogan,  successor  of  said  deceased 
Collector  of  Internal  Revenue,  as  Collector  of  In- 
ternal Revenue  for  the  Sixth  District  of  California, 
in  lios  Angeles,  its  Claim  for  Refund  of  said  tax 
and  interest  in  the  aggregate  sum  of  $16,450.39, 
))aid  ])y  ])laiutiff's  [41]  said  predecessor  in  interest 
on    April   17,   1934,  and  July  27,   1934,  as  set  out 
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above,  together  with  interest  thereon  from  the  date 
of*  such  erroneous  payment  to  the  date  of  the  allow- 
ance of  refund,  and  that  the  grounds  set  forth  in 
said  Claim  for  Refund  were  as  follows: 

"Under  the  provisions  of  this  section,  (9  (a) 
of  the  Agricultural  Adjustment  Act),  the  tax- 
payer took  credit  on  excise  tax,  in  the  sum  of 
$15,880.64.  The  taxpayer  insists  that  the  Com- 
missioner's construction  of  Section  9  of*  the 
Agricultural  Adjustment  Act  to  the  effect  that 
the  taxpayer  is  not  entitled  to  the  credit  against 
excise  tax  by  reason  of  floor  stock  tax  payments 
under  whicli  tlio  above  mentioned  tax  was  paid, 
is  incorrect  and  that  a  proper  construction  of 
the  Section  9  of  the  Agricultural  Adjustment 
Act  entitled  taxi)ayer  to  a  credit  of  the  amount 
of  tax  and  interest  above  claimed. ' ' 

That  a  full,  true  and  correct  copy  of  said  Claim 
hereinafter  follows,  is  hereby  referred  to  and  by 
this  reference  is  incorporated  herein  and  made  a 
part  of  this  First  Amended  Petition.  [42] 
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Form  843 
Treasury  Department 
Internal  Revenue  Service 
Revised  June,  1930 

CLAIM 

To  be  filed  with  the  Collector  where  assessment  was 
made  or  tax  paid 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse  side. 

[  X  ]  Refmid  of  tax  illegally  collected. 
[     ]  Refund  of  amount  paid  for  stamps  unused,  or 

used  in  error  or  excess. 
[     ]  Abatement  of  tax  assessed  (not  applicable  to 

estate  or  income  taxes). 

State  of  Ohio, 

County  of  Summit — ss. 

Name  of  taxpayer  or  purchaser  of  stamps  The  B.  F. 

Goodrich  Company 
BusinessAddress  5400  E.  Ninth  Street,  Los  Angeles, 

California 

Residence  

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed  Los 
Angeles,  California 

2.  Pei'iod   (if  for  income  tax.  make  sei:)arate  form 
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for  each  taxable  year)  from  ,  19 

to ,  19 

3.  Character  of  assessment  or  tax  excise  tax 

4.  Amoimt  of  assessment,  $16,450.39;  dates  of  pay- 
ment A])ril  17,  July  27,  1934 

5.  Date  stamps  were  j)urchased  from  the  Govern- 
ment  

6.  Amount  to  be  refunded— $16,450.39  ])lus 

7.  Amount  to  be  abated  (not  applicable  to  income 
or  estate  taxes)  $     interest 

8.  The  time  within  wliich  this  claim  may  be  legally 
filed  expires,  under  Section  1106  of  the  Revenue 
Act  of  1932,  on  April  17,  1938 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

Section  9  of  the  Agricultural  Adjustment  Act 
(H.R.  3835)  ])rovides:  ''That  upon  any  article  ui)on 
which  a  manufacturers'  sales  tax  is  levied  under 
the  authority  of  the  Revenue  Act  of  1932  and  which 
manufacturers'  sales  tax  is  computed  on  the  basis 
of  weight,  such  manufacturers'  sales  tax  shall  be 
com])uted  on  the  basis  of  the  weight  of  such  finished 
article  less  the  weight  of  the  i)rocessed  cotton  con- 
tained therein,  on  which  a  processing  tax  has  heen 
])aid."  Under  the  ])ro visions  of  this  section,  the 
taxpayer  took  credit  on  excise  tax,  in  the  sum  of 
$15,880.64.  The  taxpayer  insists  that  the  Commis- 
sioner's construction  oT  Section  9  of  the  Agricul- 
tural Adjustment  Act  to  the  effect  that  taxpayer  is 
not  entitled  to  a  credit  against  excise  tax  by  reason 
of  floor  stock  tax  payments  under  which  the  above 
mentioned   tax   was   paid,   is  incorrect   and  that   a 
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proper  construction  of  the  Section  9  of  the  Agricul- 
tural Adjustment  Act  entitled  taxpayer  to  a  credit 
of  the  amount  of  tax  and  interest  above  claimed. 

The  B.  F.  Goodrich  Company  is  entitled  to  the 
refund  claimed  herein  for  the  reason  that  as  of 
June  30,  1934,  Pacific  Goodrich  Rubber  Company,  a 
Delaware  corporation,  sold,  assigned,  transferred 
and  set  over  to  The  B.  F.  Goodrich  Company  all  its 
rights,  claims  and  choses  in  action  of  every  natuie 
and  description  which  said  Pacific  Goodrich  Rubber 
Company  then  had  or  might  have  against  all  per- 
sons, firms  or  corporations,  whether  then  due  and 
])ayablo  or  to  become  due  and  ])ayable  thereafter. 

Under  said  assignment.  Pacific  Goodrich  Rubber 
Company  nominated  and  a]^pointed  The  B.  F.  Good- 
rich Compan}^,  its  true  and  lawful  attorney  with 
full  power  and  authority  in  its  name  or  in  the 
name  of  Pacific  Goodrich  Rubber  Company,  to  ask, 
demand  or  collect  all  such  claims  and  amounts  and 
otherwise  to  i)rosecute  any  proceedings  at  law  or 
in  equity  therefor  and  to  give  effectual  discharge 
thereof.  [43] 

(Signed)  THE  B.  F.  GOODRICH 
COMPANY 
By 

Sworn  to  and  subscribed  before  me  this  

day  of ,  193 

(Signature  of  officer  administering  oath) 


(Title; 
(See  Instructions  on  reverse  side) 
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CERTTFICA^PE 

I  certify  tliat  an  examination  of  the  records  of 
this  office  shows  tlie  foHowing  facts  as  to  the  assess- 
jneiit  and  payment  of  the  tax: 

[Form  not  filled  in] 

I  certify  that  the  records  of  this  office  show  the 
following  facts  as  to  the  purchase  of  stamps : 
[Form  not  filled  in] 


Collector  of  Internal  Revenue 


(District) 
Committee  on  Claims 

Amount  claimed $ 

Amoimt  allowed  $. 

Amount  rejected $ 

Instructions 

1.  4'he  claim  must  set  forth  in  detail  and  under 
oath  each  ground  upon  which  it  is  made,  and  facts 
sufficient  to  apprise  the  Commissioner  of  the  exact 
basis  thor(M)f. 

2.  ^riie  claim  should  bo  sworn  to  by  the  tax])ayei', 
if  ])Ossible.  AVhencvcr  it  is  necessary  to  have  the 
claim  executed  by  an  attorney  or  agent,  on  l)ehalf 
of  the  taxpayer,  an  authenticated  copy  of  the  docu- 
ment s])ecifically  authorizing  such  agent  or  attorney 
to  sign  the  claim  on  behalf  of  the  taxi)ayer  shall 
accom])any  the  claim.  The  oath  will  be  adminis- 
tered without  charge  b\'  an\'  collector,  de])ut^•  col- 
lector, or  intcriial  revcmie  agent. 
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3.  If  a  return  is  filed  by  an  individual  and  a 
refund  claim  is  thereafter  filed  by  a  legal  repre- 
sentative of  the  deceased,  certified  copies  of  the 
letters  testamentary,  letters  of  administration,  or 
other  similar  evidence  must  be  amiexed  to  the  claim, 
to  show  the  authority  of  the  executor,  administra- 
tor, or  other  fiduciary  by  whom  the  claim  is  filed. 
If  an  executor,  administrator,  guardian,  trustee, 
receiver,  or  other  fiduciary  files  a  return  and  there- 
after refund  claim  is  filed  by  the  same  fiduciary, 
documentary  evidence  to  establish  the  legal  author- 
ity of  the  fiduciary  need  not  accompany  the  claim, 
provided  a  statement  is  made  on  the  claim  showing 
that  the  return  was  filed  by  the  fiduciary  and  that 
the  latter  is  still  acting. 

4.  Where  the  taxpayer  is  a  corporation,  the 
claim  shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  the  officer  having 
authority  to  sign  for  the  corporation.  [44] 

That  said  Claim  was  rejected  by  the  Commissioner 
of  Internal  Revenue  under  date  of  May  22,  1936, 
along  with  an  amended  claim,  filed  as  hereinafter 
stated. 

IX. 
Til  at  ])laintiff,  on  or  about  April  10,  1936,  duly 
filed  with  Nat  Rogan,  the  successor  to  said  de- 
ceased Collector  of  Internal  Revenue,  as  Collector 
of  Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia, its  amended  Claim  for  Refund  of  said  tax 
and  interest,  in  the  aggregate  sum  of  $16,450.39, 
])aid  by   plaintiff's  said  predecessor  \u  interest  as 
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above  set  forth,  and  tlie  .^voinids  set    foi'tli   in  said 

Amended  Claim  were  as  follows: 

"Diirinu;  tlie  period  frotii  Aivt-'ust  1,  19;>3 
through  September  30,  ^9'X],  the  taxpayer  niaii- 
irfactured  and  sold  tir(\s  which  contained  some 
705,806  ])onnds  of  cotton  fabric  in  various  states 
of  mamifacture,  ufmn  which  it  had  paid  to  the 
CoUecto]'  ()('  Fnternal  Revenue  for  the  Sixth 
District  of  California,  a  so-called  tioor  tax 
levied  by  Section  16  of  the  Agricultural  Ad- 
justment Act,  at  the  rate  of  .044184  per  poiiiul. 
That  in  computing  the  excise  tax  levied  by  Sec- 
tion 602  of  the  Revenue  Act  of  1932  upon  tires 
manufactured  and  sold  subsequent  to  August  1, 
1933,  taxpayer  took  a  deduction  from  said  ex- 
cise tax  in  accordance  with  the  provisions  of 
Section  9  of  the  Agricultural  Adjustment  Act, 
that  is,  it  arrived  at  excise  tax  due  by  deduct- 
ing from  the  weight  of  the  tires  manufactured 
and  sold  after  August  1,  1933,  the  weight  of 
processed  cotton  in  said  tires  upon  which  a  so- 
called  tioor  tax  had  been  ])aid  under  Section  16 
of  the  Agricultural  Adjustment  Act.  I"j)on  an 
examination  of  tax])ayer's  records,  the  Com- 
missioner of  Internal  Revenue  assessed  the  tax 
above  described  against  the  tax])ayer  u])on  the 
theory  that  the  ])ro visions  of  Section  9  of  the 
Agricultural  Adjustment  Act  did  not  [45]  a])- 
])ly  to  articles  u])on  which  a  floor  stock  tax  had 
been  i)aid  under  the  ]n*ovisions  of  Section  16 
of  the  said  Act.    'Hie  tax])ayer  did  not  iuclrd.e 
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the  tax  herein  asked  to  be  refunded  in  the  price 
of  the  article  or  articles  with  respect  to  which 
said  tax  was  imposed.  Neither  did  it  collect  the 
amount  of  said  tax  from  the  persons  to  whom 
the  articles  in  question  were  sold.  That  a  proper 
interi^retation  of  Section  9  of  the  Agricultural 
Adjustment  Act  entitled  the  taxpayer  to  the 
credit  taken  by  it  upon  its  excise  tax  returns 
by  reason  of  the  payment  of  the  so-called  floor 
tax.  The  taxpayer  insists  that  the  vrords 
'processing  tax'  as  used  in  Section  9  of  the 
Agricultural  Adjustment  Act  mean  any  and  all 
taxes  levied  under  and  by  the  general  scheme 
of  the  processing  taxes  and  that  'processing 
taxes'  as  used  throughout  the  xigricultural  Ad- 
justment Act  mean  not  only  the  tax  which 
accrued  upon  the  processing  of  the  article  in 
question  but  the  so-called  floor  tax  levied  in 
order  to  prevent  processors  from  escaping  or 
avoiding  the  taxes  levied  under  said  Agricul- 
tural Adjustment  Act,  and  that  Congress  in- 
tended that  the  credit  granted  under  said  Sec- 
tion 9  of  the  Agricultural  Adjustment  Act 
should  apply  wherever  any  ]n'oeessing  or  floor 
stock  tax  liad  been  paid.'' 

That  a  full,  true  and  correct  copy  of  said 
Amended  Claim  hereinafter  follows,  is  hereby  re- 
ferred to  and  is  by  refereuce  incorporated  herein 
and  made  a  part  hereof.  [46] 
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Form  843 
Treasury  Department 
Internal  Revenue  Service 
•  Revised  June,  1930 

AMENDED  CLAIM  TO  BE  FILED  WITH  THE 
COLLECTOR  WHERE  ASSESSMENT  WAS 
MADE  OR  TAX  PAID. 

The  Collector  will  indicate  in  the  block  below 
the  kind  of  claim  filed,  and  fill  in  the  certificate  on 
the  reverse  side. 

Refund  of  Tax  Illegally  Collected. 

Refund   of   Amount   Paid   for   Stamps   Un- 
used, or  Used  in  Error  or  Excess. 

Abatement  of  Tax  Assessed,  (not  applicable 

to  estate  or  income  taxes). 

State  of  Ohio, 

County  of  Summit — ss. 

Name  of  taxpayer  or  purchaser  of  stamps — The 
B.  F.  Goodrich  Company. 

Business  address — 5400  E.  Ninth  Street,  Los 
Angeles,  Calif. 

Residence — 

^riie  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed — 
Los  Angeles,  California. 

2.  Period  (if  for  income  tax,  make  separate  form 
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for  each  taxable  year)    from 19 ,  to , 

19 

3.  Character  of  assessment  or  tax — Excise  tax. 

4.  Amoimt  of  assessment,  $16,450.39;  dates  of 
payment— April  17,  July  27,  1934. 

5.  Date  stamps  were  purchased  from  the  Gov- 
ermnent — 

6.  Amount  to  be  refmided — $16,450.39  plus  in- 
terest. 

7.  Amount  to  be  abated  (not  applicable  to  in- 
come or  estate  taxes) — $ 

8.  The  time  within  which  this  claim  may  be 
legally  filed  expires,  under  Section  1106  of  the  Rev- 
enue Act  of  1932,  on  April  17,  1938. 

The  deponent  verily  believes  that  this  claim  should 
be  allowed  for  the  following  reasons : 

During  the  period  from  August  1,  1933  through 
September  30,  1933,  the  taxpayer  manufactured  and 
sold  tires  which  contained  some  705,806  pounds  of 
cotton  fabric  in  various  states  of  manufacture,  upon 
which  it  had  paid  to  the  Collector  of  Internal 
Revenue  for  the  6th  District  of  California,  a  so- 
called  floor  tax  levied  by  Section  16  of  the  Agri- 
cultural Adjustment  Act,  at  the  rate  of  .044184  per 
])ound.  That  in  computing  the  excise  tax  levied  by 
Section  602  of  the  Revenue  Act  of  1932  upon  tires 
manufactured  and  sold  subsequent  to  August  1, 
1933  taxpayer  took  a  deduction  from  said  excise 
tax  in  accordance  with  the  provisions  of  Section  9 
of  the  Agricultural  Adjustment  Act,  that  is,  it  ar- 
rived at  excise  tax  due  by  deducting  from  the  weight 
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of  the  tires  manufactured  and  sold  after  August  1, 
1933,  the  weight  of  processed  cotton  in  said  tires, 
upon  which  a  so-called  tioor  tax  had  been  paid  under 
Section  16  of  the  Agricultural  Adjustment  Act. 
Upon  an  examination  of  taxpayer's  records,  the 
Commissioner  of  Internal  Revenue  assessed  the  tax 
above  described  against  the  taxpayer  upon  the 
theory  that  the  provisions  of  Section  9  of  the  Agri- 
cultural Adjustment  Act  did  not  apply  to  articles 
upon  which  a  floor  stock  tax  had  been  paid  under 
the  provisions  of  Section  16  of  said  Act.  The  tax- 
payer did  not  include  tlie  tax  herein  asked  to  ])e 
refunded  in  the  price  of  the  article  or  articles  with 
respect  to  which  said  tax  was  imposed.  Neither  did 
it  collect  the  amount  of  said  tax  from  the  persons 
to  whom  the  articles  in  question  were  sold.  That  a 
])roper  interpretation  of  Section  9  of  the  Agri- 
cultural Adjustment  Act  entitled  the  taxpayer  to 
the  credit  taken  by  it  upon  its  excise  tax  returns 
by  reason  of  the  payment  of  the  so-called  floor  tax. 
The  taxpayer  insists  that  the  words  "processing 
tax"  as  used  in  Section  9  of  tlie  Agricultural  Ad- 
justment Act  mean  any  and  all  taxes  levied  under 
and  by  the  u'cncral  scheme  of  the  ])rocessing  taxes 
and  that  "processing  taxes"  as  used  throughout 
the  Agricultural  Adjustment  Act  mean  not  only  the 
tax  which  accrued  upon  the  ]n'ocessing  of  the  article 
in  question  but  the  so-called  floor  tax  levied  in  order 
to  prevent  processors  from  escaping  ov  avoidinc,- 
the  taxes  levied  under  said  Agricultural  Adjust- 
ment Act,  and  that  Congress  intended  that  the  credit 


70 


The  B.  F.  Goodrich  Co. 


granted  under  said  Section  9  of  the  Agricultural 
Adjustment  Act  should  apply  wherever  any  process- 
ing or  floor  stock  tax  had  been  paid. 

The  B.  F.  Goodrich  Company  is  entitled  to  the 
refund  claimed  herein  for  the  reason  that  as  of 
Jmie  30,  1934,  Pacific  Goodricli  Rubber  Company, 
a  Delaware  corporation,  sold,  assigned,  transferred 
and  set  over  to  The  B.  F.  Goodrich  Company  all 
its  rights,  claims  and  choses  in  action  of  every  na- 
ture and  description  which  said  Pacific  Goodrich 
Rubber  Company  then  had  or  might  have  against 
all  persons,  firms  or  corporations,  whether  then  due 
and  payable  or  to  become  due  and  payable  there- 
after. 

Under  said  assignment,  Pacific  Goodrich  Rubber 
Company  nominated  and  appointed  The  B.  F.  Good- 
rich Company,  its  true  and  lawful  attorney  with  full 
power  and  authority  in  its  name  or  in  the  name 
of  Pacific  Goodrich  Rubber  Company  to  ask,  de- 
mand, or  collect  all  such  claims  and  amounts  and 
otherwise  to  prosecute  any  proceedings  at  law  or  in 
equity  therefor  and  to  give  effectual  discharge 
thereof.  [47] 


CERTIFICATE 

I  certify  that  an  examination  of  the  records  of 
this  office  show^s  the  following  facts  as  to  the  assess- 
ment and  payment  of  the  tax : 

[Form  not  filled  in] 

I  certifv  that  the  records  of  this  office  show  the 
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following  facts  as  to  the  purchase  of  stamps: 
[Form  not  filled  in] 


Collector  of  Internal  Revenue 
(District) 


Amount  claimed  $ 

Amount  allowed  $ 

Amount  rejected $ 

Committee  on  Claims 

Instructions 

1.  The  claim  must  set  forth  in  detail  and  under 
oath  eacli  ground  upon  which  it  is  made,  and  facts 
sufficient  to  apprise  the  Commissioner  of  the  exact 
basis  thereof. 

2.  The  claim  should  be  sworn  to  by  the  taxpayer, 
if  possible.  Whenever  it  is  necessary  to  have  the 
claim  executed  by  an  attorney  or  agent,  on  behalf 
of  the  taxpayer,  an  authenticated  copy  of  the  docu- 
ment specifically  authorizing  such  agent  or  attorney 
to  sign  the  claim  on  behalf  of  the  taxpayer  shall 
accompany  the  claim.  ^Phe  oath  will  be  admin- 
istered without  charge  by  any  collector,  deputy  col- 
lector, or  internal  revenue  agent. 

3.  If  a  return  is  filed  by  an  individual  and  a 
refund  claim  is  thereafter  filed  by  a  legal  repre- 
sentative of  the  deceased,  certified  copies  of  the 
letters  testamentary,  letters  of  administration,  or 
other  similar  evidence  must  be  annexed  to  the  claim, 
to  show  the  authority  of  the  executor,  administra- 
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tor,  or  other  fiduciary  by  whom  the  claim  is  filed. 
If  an  executor,  administrator,  guardian,  trustee,  re- 
ceiver, or  other  fiduciary  files  a  return  and  there- 
after refund  claim  is  filed  by  the  same  fiduciary, 
documentary  evidence  to  establish  the  legal  author- 
ity of  the  fiduciary  need  not  accompany  the  claim, 
provided  a  statement  is  made  on  the  claim  showing 
that  the  return  was  filed  by  the  fiduciary  and  that 
the  latter  is  still  acting. 

4.  Where  the  taxpayer  is  a  corporation,  the 
claim  shall  be  signed  with  the  corporate  name,  fol- 
loAved  by  the  signature  and  title  of  the  officer  having 
authority  to  sign  for  the  corporation.  [48] 

X. 

That  on  or  about  May  25,  1936,  j^laintiff  received 
from  the  Commissioner  of  Internal  Revenue  a  no- 
tice dated  May  22,  1936,  that  the  said  Amended 
Claim  for  Refund  of  said  additional  assessment  and 
interest  was  rejected  by  the  Commissioner  of  In- 
ternal Revenue  on  May  22,  1936,  and  neither  said 
amount  collected  from  plaintiff's  said  predecessor 
in  interest  nor  any  part  thereof  has  been  repaid 
to  plaintiff's  said  ^predecessor  in  interest  or  to 
plaintiff. 

XL 

That  on  August  1,  1933,  the  plaintiff's  said  prede- 
cessor in  interest  held  for  sale  or  other  disposition 
articles  processed  wholly  or  in  chief  value  from 
cotton,  to-wit,  tire  fabric,  thread  and  other  ma- 
terials   having    a    total    cotton    content   of    782,474 
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pounds;  that  plaintiff's  said  predecessor  in  interest, 
according-  to  law  and  the  Regulations  of  the  Secre- 
tary of  the  Treasury,  promulgated  in  pursuance  to 
said  law,  duly  ])repared  and  tiled  witli  said  John 
P.  Carter,  Collector  of  Internal  Revenue,  its  re- 
turn and  amended  return  showing  said  cotton  con- 
tent in  detail,  and  paid  to  said  Collector  of  Internal 
Revenue  for  defendant,  and  the  same  was  paid  and 
turned  over  to  defendant  by  said  Collector  of 
Internal  Revenue,  a  tax  thereon  at  the  rate  of 
$0.04418-1:  ])er  pound,  whicli  was  the  r;ite  fixed  by  the 
Secretary  of  Agriculture  in  accordance  with  the 
l)i'()visions  of  the  Agricultural  Adjustment  Act;  tliat 
|)laintiff's  said  ])redecessor  in  interest  paid  to  said 
Collector  (^f  Internal  Revenue  for  defendant  and 
the  same  was  paid  and  turned  over  to  defendant 
under  said  return,  the  sum.  of  $34,^48.08  in  fonr 
installments  as  follows: 

August  31,  1933 $  7,368.06 

September  30,  1933 7,368.06 

Oct(tber  31,   1933 11,249.98 

November  30,   1933 8,662.03 

That  despite  the  fact  that  the  tax  levied  and  col- 
lected was  [49]  errc^neously  and  illegally  levied  and 
collected,  no  ])art  of  the  above  named  tax  has  been 
receive<l  l)y,  refunded  or  credited  to  the  ])laintift' 
or  to  jjlaintiff's  said  predecessor  in   interest. 

XII. 

Thar   from   Au^'ust  1st  throuo-h  the   loth   dav  of 
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Sei)tember,  1933,  iDlaiiitiff 's  said  predecessor  in  in- 
terest manufactured  and  sold  tires  which  contained 
705,806  pounds  of  the  above  mentioned  782,-474 
pounds  of  articles  processed  wholly  or  in  part  from 
cotton  and  which  was  in  the  inventory  of  plain- 
tiff's said  predecessor  in  interest,  and,  on  August  1, 
1933,  being  held  for  sale  or  other  disposition  by  said 
plaintiff's  predecessor  in  interest  and  upon  which  a 
tax  at  the  rate  of  $0.044184  per  pound  had  been 
paid  as  above  set  forth. 

XIII. 

That  for  the  months  of  August,  September.  Oc- 
tober, Xovember  and  December,  1933,  plaintift"s 
said  predecessor  m  interest  filed  with  said  John  P. 
Carter,  Collector  of  Internal  Revenue,  its  manufac- 
turers' excise  tax  returns  in  accordance  with,  the 
law  and  regulations  of  the  Secretary  of  the  Treas- 
ury, and  paid  to  said  Collector  of  Internal  Revenue 
for  and  the  same  was  paid  and  turned  over  to 
defendant,  the  taxes  disclosed  by  said  returns  to  be 
due  and  owing  on  the  tires  sold  during  said  months, 
imder  the  provisions  of  Section  602  of  the  Revenue 
Act  of  1932:  that  said  plaintiff's  predecessor  in 
interest  computed  the  aforesaid  taxes  by  deducting 
from  the  weight  of  the  tires  so  sold  the  weight  of 
the  articles  processed  wholly  or  in  chief  value  from 
cotton,  contained  therein,  including  in  said  deduc- 
tion the  above  described  757,260  pounds  of  articles 
processed    wholly    or    in    chief    vahie    from    cotton 
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upon  which  a  tax  had  theretofore  been  paid  at  tlie 
rate  of  $0.044184  per  pound  as  hereinbefore  alleged. 
Tliat  on  or  about  April  10,  1934,  the  defendant  and 
the  said  Collector  of  Internal  Revenue  for  defend- 
ant assessed  an  additional  nianu-  [50]  facturer's 
excise  tax  against  plaintiff's  said  predecessor  in 
interest  for  the  months  of  November  and  December, 
1933,  and  in  the  sum  of  $15,880.64,  with  interest  in 
the  sum  of  $569.75,  and  that  said  additional  assess- 
ment erroneously  and  illegally  included  an  addi- 
tional excise  tax  at  the  rate  of  214<  per  poimd  upon 
said  705,806  pounds  of  articles  i)rocessed  wholly  or 
in  chief  value  from  cotton,  which  amount  plaintiff's 
said  predecessor  in  interest  had  deducted  from  the 
weight  of  tires  sold  by  it  during  the  months  of 
August  and  September,  1933,  as  above  alleged. 

XIY. 

Upon  demand  by  defendant  and  said  John  P. 
Carter,  Collector  of  Internal  Revenue,  plaintiff's 
said  predecessor  in  interest  on  April  17,  1934,  paid 
to  said  Collector  of  Internal  Revenue  for,  and  the 
same  was  i)aid  and  turned  over  to  defendant,  the 
sum  of  $15,880.64,  and  on  July  27,  1934,  paid 
to  said  Collector  of  Internal  Revenue  for,  and  the 
same  was  ])aid  and  turned  over  to  defendant,  inter- 
est according  to  the  said  demand  in  the  sum  of 
$569.75;  that,  said  j)ayments  were  made  by  ])lain- 
tiff's  said  predecessor  in  interest  under  protest  that 
such  assessment  was  erroneous  and  illegal  and  was 
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made  solely  to  avoid  interest  and  penalty,  of  which 
fact  the  defendant  was  duly  advised  at  the  time  of 
said  payments. 

XV. 
That  at  the  time  said  additional  tax  was  assessed, 
the  defendant  and  the  said  John  P.  Carter,  Collec- 
tor of  Internal  Revenue,  for  convenience  in  arriving 
at  the  additional  tax  and  interest  which  defendant 
and  said  Collector  of  Internal  Revenue  claimed  to 
be  due  from  plaintiff's  said  predecessor  in  interest 
to  defendant,  determined  that  such  assessment 
should  be  levied  for  the  months  of  November  and 
December;  that  plaintiff's  said  predecessor  in  in- 
terest did  not  object  to  this  action  if  assessment 
were  to  be  made,  but  did  object  to  any  additional 
assessment  being  made.  [51] 

XVI. 

That  plaintiff's  said  predecessor  in  interest  did 
not  and  has  not  included  any  of  the  tax  which  plain 
tiff  herein  seeks  to  recover  in  the  price  of  tlie 
article  with  respect  to  which  the  said  tax  was  im- 
posed nor  did  plaintiff's  said  predecessor  in  interest 
collect  the  amount  of  the  said  tax  or  any  thereof 
from  the  vendees  of  said  article. 


XVII. 

That  by  reason  of  the  ])remises,  defendant  be- 
came and  is  indebted  to  plaintiff  in  the  suiii  of 
$16,450.39,  together  with  interest,  after  allowing" 
all  just  credits  and  offsets. 
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XVIII. 

That  i)laintiff  is  and  always  has  been  tlie  sole 
owner  of  the  claims  herein  referred  to  since  June 
30,  1934,  and  has  not  assigned,  transferred  or  other- 
wise disi)osed  of  said  claims  or  any  thereof  or 
any  part  thereof  or  any  interest  therein. 

Wherefore,  the  plaintiff  prays  judgment  against 

the  defendant,   United   States  of  America,   in  the 

sum  of  $16,450.39,  with  interest  thereon  at  the  rate 

of  six  per  cent  (6%)  per  annum,  upon  the  sum  of 

$15,880.64  from  April  18,  1934,  and  interest  at  said 

rate  upon  the  sum  of  $569.75  from  July  27,  1934. 

THE  B.  F.  GOODRICH  COMPANY 

By  EUGENE  H.  BLANCHE 

Its  Attorney  [52] 

State  of  California, 
County  of  Los  Angeles — ss. 

J.  C.  Herbert,  being  by  me  first  duly  sworii,  de- 
poses and  says:  That  he  is  Assistant  Secretary  of 
The  B.  F.  Goodrich  Company,  the  ]>etitioner  in  the 
al)ovo  entitled  action;  that  he  makes  tliis  affidavit 
for  and  on  behalf  of  said  The  B.  F.  Goodrich  Com- 
pany; that  he  has  read  the  foregoing  First  Amended 
Petition  and  knows  the  contents  thereof;  and  that 
the  same  is  true  of  his  own  knowledge,  exce])t  as 
to  the  matters  which  are  therein  stated  on  his  in- 
formation or  belief,  and  as  to  those  matters  that  he 
believes  it  to  be  true. 

J.  C.  HERBERT 
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Subscribed  and  swoni  to  before  me  this  2nd  day 
of  Febiniaiy,  1940. 

(Seal)  ETHEL  HICKEY 

Xotaiy  Public  iii  and  for  said  Comity  of 
Los  Angeles,  State  of  California 

[Endorsed]:    Eiled  Feb.  5.  1940.    R.  S.  Zimmer- 
man. Clerk.  By  C.  E.  Hollister.  Deputy.  [53] 


[Title  of  District  Court  and  Cause.] 

STIPULATIOX 

(1 — As  to  filing  First  Amended  Petition  by  Plain- 
tiff: 2 — That  Answer  of  Defendant  to  Petition 
as  amended  be  Answer  to  First  Amended  Peti- 
tion) 
It  is  hereby  stipulated  by  and  between  the  above 
named  plaintiff.  The  B.  F.  Goodrich  Company,  and 
the    above    named    defendant.    United    States    of 
America,  by  and  through  their  respective  counsel, 
as  follows: 

(a)  That  the  petition  and  the  amendment  to  the 
])etition  on  file  in  the  above  entitled  action  may  be 
amended  in  the  particulars  as  set  forth  in  plaintiff's 
First  Amended  Petition  presented  herewith : 

(b)  That  defendant's  Answer  heretofore  filed 
herein  to  plaintiff's  Petition  as  amended  shall  in 
all  particulars  be  deemed  to  be  and  shall  be  an 
Answer  to  plaintiff's  First  Amended  Petition  in  all 
particulars  and  with  the  same  force  and  effect  and 
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to  the  same  extent  as  though  said  Answer  was  spe- 
cific and  particular  answer  to  said  First  Amended 
Petition. 

Dated :  February  2,  1940. 

EUGENE  H.  BLANCHE 

Attorney  for  Plaintiff 
BEN  HARRISON, 
United  States  Attorney 
By  ARMOND  MONROE  JEWELL 

Assistant  United  States  Attorney 
Attorneys  for  Defendant 

It  is  so  ordered,  this  Feb.  5,  1940. 
PAUL  J.  McCORMICK 
Judge 

[Endorsed]:    Filed  Feb.  5,  1940.    R.  S.  Zimmer- 
man, Clerk.   By  C.  E.  Hollister,  Deputy  Clerk.  [54] 


[Title  nf  District  Court  and  Cause.] 

SUBSTITUTION  OF  ATTORNEYS 

The  undersigned  does  hereby  substitute  Eugene 
H.  Blanche  in  the  place  and  stead  of  the  firm  of 
Andrews.  Blanche  tV:  Kline  as  its  attorney  in  the 
above  entitled  matter. 

Dated  this  20th  day  of  October.  1939. 

THE  B.  F.  GOODRICH  COMPANY 
By  J.  C.  HERBERT 

Ass't  SecV 
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We  hereby  consent  to  the  foregoing  substitution 
this  2...th  day  of  October,  1939. 

ANDREWS,  BLANCHE  &  KLINE 
By  L,  W.  ANDREWS 

I  hereby  accept   the   foregoing  substitution  this 
26th  day  of  October,  1939. 

EUGENE  H.  BLANCHE 

[Endorsed] :   Filed  Feb.  10,  1940.   R.  S.  Zimmer- 
man, Clerk.  By  B.  B.  Hansen,  Deputy.  [55] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  and  agreed  by  and  be- 
tween the  parties  hereto,  by  their  respective  attor- 
neys, that  the  following  facts  shall  be  taken  as 
true;  provided,  however,  that  this  stipulation  shall 
be  without  prejudice  to  the  right  of  either  party 
to  introduce  other  and  further  evidence  not  incon- 
sistent with  the  facts  herein  stipulated  to  be  taken 
as  true. 

1.  The  tax  sought  to  be  recovered  in  the  above 
entitled  action  was  paid  to  John  P.  Carter,  the  Col- 
lector of  Internal  Revenue,  at  Los  Angeles,  Cali- 
fornia, for  the  Sixth  District  of  California.  The 
said  John  P.  Carter  died  prior  the  commencement 
of  this  action,  namely,  on  or  about  the  24th  day  of 
A.pril,  1935.  Nat  Rogan  succeeded  the  said  John  P. 
Carter,  deceased,  as  Collector  of  Internal  Revenue, 
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for  the  Sixth  District  of  California,  and  still  holds 
that  position.- 

2.  The  plaintiff  herein  is  and  at  all  times  herein 
mentioned  was  a  corporation  organized  and  exist- 
ing under  and  by  virtue  of  the  laws  of  the  State 
of  New  York  with  its  principal  place  of  business  at 
Akron,  Ohio;  that  it  is  qualified  to  do  business  in 
the  State  of  California  and  has  an  office  at  Los 
Angeles,  California. 

The  defendant,  United  States  of  America  now  is 
and  at  all  times  mentioned  in  the  First  Amended 
Petition  herein  and  in  this  stipulation  was  a  body 
politic.  [56] 

3.  That  if  T.  C.  Herbert  was  called  as  a  witness 
and  sworn  in  the  hearing  and  trial  of  the  above 
entitled  matter,  he  would  testify  as  follows: 

That  on  June  20,  1927,  Pacific  Goodrich 
Rubber  Com])any  was  incorporated  under  the 
laws  of  the  State  of  Delaware. 

That  said  corporation  was  dissolved  on  or 
about  December  21,  1934. 

That  from  on  or  about  March  1,  1928  to  on 
or  about  June  30,  1934,  he,  the  said  J.  C. 
Herbert  was  an  officer  of,  to  wit,  Secretary  of 
saifl  Pacifi<'  Goodrich  Rubber  Company,  and 
that  from  on  or  about  June  30,  1934,  to  Decem- 
ber 21,  1934,  he  was  Vice  President  of  said  cor- 
poration; that  as  such  he  had  charge  of  th.o 
corporate  books  and  records  of  said  corpora- 
tion. 
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That  on  June  30,  1934,  8000  shares  of  the 
capital  stock  of  said  Pacific  Goodrich  Rubber 
Comi^any  were  issued  and  outstanding, 
and  that  none  of  the  shares  of  said  stock  were 
subscribed  for  but  unissued ;  that  at  all  times  on 
and  after  June  30,  1934,  the  number  of  shares 
of  stock  of  said  Pacific  Goodrich  Rubber  Com- 
l^miy  which  were  issued  and  outstanding  re- 
mained imchanged;  that  at  no  time  on  or  after 
June,  1934,  were  any  of  said  shares  subscribed 
for  but  unissued;  that  the  books,  records  and 
accounts  of  Pacific  Goodrich  Rubber  Company 
disclosed  at  all  times  from  the  time  of  the  first 
issuance  of  stock  up  to  and  including  the  date 
of  its  disincorporation  that  all  stock  issued  by 
Pacific  Goodrich  Rubber  Company  was  issued 
in  the  name  of  The  B.  F.  Goodrich  Company, 
a  corporation,  or  to  Tnistees  for  its  benefit  as 
the  actual  owner  thereof. 

That  he,  the  said  J.  C.  Herbert,  was  on  June 
30,  1934,  and  ever  since  said  date  has  been  and 
now  is  an  officer  of  The  B.  F.  Goodrich  Com- 
pany, a  corporation,  to  wit,  the  Ass't  Secretary 
of  said  corporation,  and  as  such  is  familiar 
with  the  assets  and  affairs  of  such  Company, 
and  that  on  June  30,  [57]  1934,  and  at  all  times 
thereafter  up  to  and  including  December  21, 
1934,  The  B.  F.  Goodrich  Company  was  tlie 
owner  of  8,000  shares  of  capital  stock  of  Pa- 
cific Goodrich  Rubber  Company. 
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That  he,  the  said  J.  C.  Herbert,  as  said  offi- 
cer of  Pacific  Goodrich  Rubber  Company,  and 
as  officei'  of  'I'lie  I>.  F.  Goodrich  Company, 
knows  that  the  original  assignment  dated  Jnne 
30,  1934,  copy  of  which  is  particularly  set  forth 
in  lines  1  to  28,  inclusive,  of  page  3  of  the  First 
Amended  Petition  in  the  above  entitled  matter, 
was  executed  by  Pacific  Goodrich  Rubber  Com- 
pany to  and  in  favor  of  The  B.  F.  Goodrich' 
Comj)any  and  was  by  said  Pacific  Goodrich 
Rubber  Company  delivered  to  the  said  The 
T>.  F.  Goodrich  Company,  and  that  the  original 
of  the  assignment,  dated  August  14,  1935,  copy 
of  which  is  set  forth  in  lines  7  to  32  of  page 
4,  and  lines  1  to  10  of  page  5,  of  the  First 
Amended  Petition  in  the  above  entitled  action 
was  executed  by  Pacific  Goodrich  Rubber  Com- 
pany to  and  in  favor  of  The  B.  F.  Goodrich 
Company  and  was  delivered  by  Pacific  Good- 
rich Rubber  Company  to  the  said  The  B.  F. 
Goodrich  Company. 

That  full,  true  and  correct  copies  of  said  as- 
signments of  June  30,  1934  and  of  August  14, 
1935  are  filed  herein  as  plaintiff's  Exhibits  '*A"        / / / 
and   '^B"   respectively;  said  copies  having  by        // / 
stipulation  the  same  force  and  effect  as  thoimli 
the  original  assignments  were  so  filed. 

4.  That  if  George  Hubbell  were  called  as  a  wit- 
ness and  sworn  at  the  hearing  and  trial  of  the 
above  entitled  matter,  he  would  tostifv  as  follows: 
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That  he  now  is  and  at  all  of  the  times  men- 
tioned in  the  First  Amended  Petition  herein 
was  an  agent  and  emj^loyee  of  Pacific  Goodrich 
Rubber  Company,  to-wit,  [58]  the  cashier 
and/or  auditor  of  said  Company,  and  that  he 
is  and  at  all  times  mentioned  in  said  First 
Amended  Petition,  since  June  30,  1934,  was  an 
officer  of,  to-wit,  an  Assistant  Treasurer  of  The 
B.  F.  Groodrich  Company. 

That  the  books  and  records  of  said  Pacific 
Goodrich  Rubber  ComjDany  show  the  quantity 
and  quality  of  articles  that  Pacific  Goodrich 
Rubber  Company  held  for  sale  on  August  1, 
1933,  which  were  processed  wholly  or  in  chief 
from  cotton,  to-wit,  tire  fabric,  thread,  and 
other  materials,  and  the  quantity  and  type  of 
tires  which  w^ere  manufactured  by  Pacific 
Goodrich  Rubber  Company  from  said  articles 
from  August  1,  1933  to  the  5th  day  of  Janu- 
ary, 1934,  and  the  cotton  content  of  the  tires 
and  the  quantity  of  the  processed  cotton  con- 
tained therein  and  the  amount  of  cotton  whicli 
was  used  in  the  manufacture  of  said  tires  whicli 
comprised  articles  ])rocessed  from  cotton  on 
August  1,  1933,  and  which  were  held  by  Pacific 
Goodrich  Rubber  Company  for  sale  or  other 
disposition  on  said  date  and  other  items  and 
matters  relating  to  taxes  paid  by  Pacific  Good- 
rich Rubber  Company  and  its  dealings  under 
all  Revenue  Acts  and  under  the  Agricultural 
Adjustment    Act    of    the    United    States    of 
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America, — which  books  and  records  were  and 
are  kept  under  the  sui)ervision  and  control  of 
the  said  George  Hubbell,  his  duties  being, 
among  others,  to  keej)  said  books  and  records; 
that  he,  the  said  George  Hubbell  is  familiar 
with  and  knows  the  prices  at  which  tiros  were 
sold  by  Pacific  Goodrich  Rubber  Company  at 
all  the  times  mentioned  in  said  First  Amended 
Petition  herein  and  is  familiar  with  and  knows 
whether  or  not  there  was  included  in  the  price 
of  the  tires  sold  by  Pacific  Goodrich  Rubber 
Company  during  the  ])eriod  from  August  1, 
1933  to  the  5th  day  of  January,  1934,  any 
amount  to  cover  any  [59]  excise  tax  on  the 
processed  cotton  contained  in  the  tires  manu- 
factured and  sold  by  Pacific  Goodrich  Rubber 
Company  dui'ing  said  period,  and  is  familiar 
and  knows  whether  the  ])rices  at  which  Pacific 
Goodrich  Rubber  Compau}^  sold  tires  during 
said  period  containing  processed  cotton  on 
which  a  tax  was  payable  under  Section  16  of 
the  Agricultural  Adjustment  Act  were  any 
greater  than  the  prices  at  which  during  said 
period  Pacific  Goodrich  Rubber  Company  sold 
tires  containing  ])rocessed  cotton  on  which  a 
tax  was  payable  under  Section  9-a  of  the  Agri- 
cultural Adjustment  Act,  and  knows  whether 
any  additional  billing  was  made  to  customers 
and/or  vendees  who  purchased  said  tires  during 
said  period  after  the  assessment  of  $15,880.64 
was  made  against  said  Pacific  Goodrich  Rubber 
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Comi^any   as   alleged   in   said   First   Amended 
Petition  herein. 

That  on  August  1,  1933,  Pacific  Goodrich 
Rubber  Comi^any  held  for  sale  or  other  distri- 
bution articles  processed  wholly  or  in  chief 
value  from  cotton,  to-wit.  tire  fabrics,  threads, 
and  other  materials  having  a  total  cotton  con- 
tent of  782,474  j)oimds,  hereinafter  referred  to 
as  processed  cotton :  that  pursuant  to  Section  16 
of  the  Act  of  May  12.  1933.  hereinafter  referred 
to  as  the  Agricultural  Adjustment  Act  and  the 
regulations  of  the  Secretary  of  the  Treasury 
established  thereimder.  duly  prepared  and  filed 
witli  John  P.  Carter,  deceased,  then  Collector 
of  Internal  Revenue  for  the  Sixth  District  of 
California,  its  return  showing  the  said  processed 
cotton  of  781,177  pomids,  and  paid  to  him  a 
tax  thereon  at  the  rate  of  $0.011181  per  pomid 
as  duly  fixed  by  the  Secretary  of  Agriculture, 
in  tile  total  sum  of  $31,618.08.  Said  tax  was 
paid  in  four  [60]  installments  as  foUows: 

August  31.  1933 $  7,368.06 

September  30.  1933 7,368.06 

October  31.   1933 11,219.98 

Xovember  30.  1933 8,666.03 

5.  It  is  hereby  stipulated  that  no  portion  of 
said  tax  <^f  $31,618.08  has  been  refimded  to  Pacific 
Cxoodrich  Rubber  Company  or  to  this  plaintiff. 

6.  Tliat  the  said  George  Hubbell,  if  so  called  as 
aforesaid,  would  testifv  as  follows: 
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During  tlio  i)eriod  from  August  1,  1933,  through 
the  5tli  day  of  January,  1934,  Pacific  Guodricli 
Rubber  Company  manufactured  and  sold  tires  (ex- 
clusive t)f  tax-free  tires  sold  to  the  Government 
for  export)  whicli  contained  705,806  pounds  of  tlie 
782,474  ])uuikLs  of  processed  cotton  which  were  in 
Pacific  Goodrich  Rubber  Company's  inventories  on 
August  1,  1933,  being  held  for  sale  or  other  disposi- 
tion by  said  Pacific  Goodrich  Rubber  Company; 
tliat  the  other  and  remaining  76,668  pounds  of 
processed  cotton  which  Pacific  Goodrich  Rubber 
Company  lield  for  sale  or  other  disposition  on 
August  1.  1933.  we]*e  manufactured  and  sold  in 
rubber  jn-oducts  other  than  tires,  or  wasted. 

That  pursuant  to  Section  602  of  the  Act  of  June 
6,  1932,  hereinafter  referred  to  as  the  Manufac- 
turer's Excise  Tax,  Pacific  Goodrich  Rubber  Com- 
l)any  prepared  and  filed  excise  tax  returns  with 
respect  to  the  tires  which  it  sold  during  the  period 
from  August  1,  1933,  through  the  5th  day  of  Janu- 
ary, 1934:  tliat  in  preparing  said  returns.  Pacific 
Goodrich  Rubber  Company  computed  the  weight  of 
the  tires  subject  to  the  manufacturer's  excise  tax 
but  deducted  from  the  aforesaid  gross  weight  782, 
474  pounds,  being  the  weight  of  the  ])rocessed  cotton 
contained  therein  and  on  which  a  tax  had  been 
paid  muler  Section  9-a  or  Section  16  of  the  Agricul- 
tural Adjustment  Act,  namely  782,474  pounds  of 
[61]  of  processed  cotton:  that  Pacific  Goodrich 
Rubber  Company  reported  in  its  manufacturer's 
excise  tax  returns  for  the  period  from  August   1, 
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1933,  through  the  5th  day  of  January,  1934,  the 
remaining  pounds  in  the  tires  sold  during  said 
periods  and  paid  to  the  said  John  P.  Carter,  de- 
ceased, an  excise  tax  of  2^/4  cents  per  pound  on  such 
weight. 

6(a)  It  is  hereby  stipulated  that  on  or  about 
the  10th  day  of  April,  1934,  the  defendant  assessed 
against  Pacific  Goodrich  Rubber  Company  an  addi- 
tional manufacturer's  excise  tax  in  tlie  sum  of 
$15,880.64  together  with  interest  of  $569.74,  and 
demanded  that  said  additional  tax  be  paid  hy  Pacific 
Goodrich  Rubber  Compam^;  that  said  assessment 
and  demand  was  made  upon  Treasury  Department 
Form  728,  Revised  November  1933;  a  full,  true  and 
correct  copy  of  which  is  filed  lierein  as  j)laintiff '.s 
Exhibit  ^'C  and  has  the  same  force  and  effect  as 
though  the  original  thereof  was  so  filed. 

That  said  additional  assessment  included  a  tax 
of  2^/4  cents  ])er  pound  upon  705,806  pounds  of 
])rocessed  cotton  which  Pacific  Goodrich  Rubber 
Company  had  deducted  from  the  vveight  of  the  tires 
sold  by  it  during  the  period  from  August  1,  1933, 
to  the  5th  day  of  January,  1934. 

7.  That  said  George  Hubbell  would  further  tes- 
tify that  tlie  705,806  pounds  of  processed  cotton  so 
assessed  by  the  said  John  P.  Carter,  deceased, 
and/or  tlie  defendant,  were  a  part  of  the  784,177 
])(Minds  of  articles  processed  wholly  or  in  chief  value 
Croin  cotton  which  Pacific  G(M^dric]i  Rubber  Com- 
]muy  held  for  sale  or  other  disposition  on  August 
],  1933,  and  n]:)on  which  it  had  ])aid  a  tax  of  f 
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648.08  under  Section  16  of  the  Agricultural  AdjiLst- 
ment  Act. 

8.  It  is  further  stipulated  and  agreed  that  on  or 
about  April,  1934,  Pacific  Goodrich  Rubber  Com- 
pany paid  to  the  said  John  P.  Carter,  deceased, 
$15,880.64  of  said  additional  assessment  [62]  and  on 
or  about  -Tidy  27,  1934,  ])aid  the  balance  of  said 
assessment,  namely,  $569.75,  representing  interest 
on  the  above  described  $15,880.64.  That  said  ]3ay- 
ments  were  made  by  Pacific  Goodrich  Rubber  Com- 
pany under  protest  and  the  said  John  P.  Carter, 
deceased,  and  the  defendant  were  fully  so  advised 
at  the  time  of  said  payments. 

That  the  said  George  Hubbell,  if  so  called  as 
above  set  forth,  would  testify  that  said  payments 
were  made  by  Pacific  Goodrich  Rubber  Com]iany 
solely  to  avoid  penalties  and  said  Pacific  Goodrich 
Rubber  Company  so  advised  the  said  John  P.  Car- 
ter, deceased,  and  the  said  defendant. 

9.  It  is  further  stipulated  and  agreed  that  on 
or  about  August  31,  1935,  the  plaintiff  herein  duly 
filed  with  Nat  Rogan,  successor  to  Jolm  P.  Carter, 
deceased,  as  Collector  of  Internal  Revenue  f(^r  the 
Sixth  District  of  California,  a  claim  dated  August 
14,  1935,  for  refund  of  said  tax  of  $15,880.64,  ])lus 
interest  amounting  to  $569.75  which  had  l)een  as- 
sessed and  collected  by  the  defendant  from  Pacific 
Goodrich  Rubber  Comiiany,  a  full,  true  and  correct 
copy  of  said  claim  is  filed  herein  as  plaintiff's  Ex- 
hibit ''D"  and  has  the  same  force  and  effect  as 
though  the  original  thereof  was  so  filed. 
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10.  It  is  further  stipulated  and  agreed  that  on 
or  about  Aj^ril  21,  1936,  plaintiff  duly  filed  with 
said  Nat  Rogan,  successor  of  John  P.  Carter,  de- 
ceased, as  such  Collector  of  Internal  Revenue,  its 
amended  claim  for  refmid  of  said  tax  of  $15,880.64, 
plus  interest  of  $569.75,  all  of  which  had  been  as- 
sessed and  collected  by  the  defendant  from  Pacific 
Goodrich  Rubber  Company,  a  full,  true  and  correct 
copy  of  said  claim  is  filed  herein  as  plaintiff's  Ex- 
hibit "E"  and  has  the  same  force  and  effect  as 
though  the  origmal  thereof  was  so  filed.  [63] 

11.  It  is  further  stipulated  and  agreed  that  the 
Commissioner  of  Internal  Revenue  denied  and  dis- 
allowed both  the  original  and  amended  claims  for 
refund  by  written  notice  to  the  plaintiff  as  suc- 
cessor to  Pacific  Goodrich  Rubber  Company,  a  copy 
of  said  denial  and  disallowance  bearing  date  of  May 
22,  1936,  is  filed  herein  as  plaintiff's  Exhibit  ''F" 
and  has  the  same  force  and  effect  as  though  tlie 
original  thereof  was  so  filed. 

12.  That  the  said  George  Hubbell,  if  so  called 
as  aforesaid,  would  testify  tliat  throughout  the 
period  from  August  1,  1933  to  about  the  10  day  of 
April,  1934,  Pacific  Goodrich  Rubber  Company  was 
informed  and  believed  that  for  the  ])urpose  of  com- 
])uting  its  Manufacturer's  Excise  Tax  on  tires  man- 
ufactured and  sold,  it  was  entitled,  under  the  pro- 
visions of  Section  9-a  of  the  Agricidtural  Adjust- 
jupiit  Act  to  deduct  from  the  weight  of  the  tires  so 
sold  tlie  weiglit  of  tlie  ])rocessed  cotton  contained 
therein    upon   which   a    tax   had   been   paid   either 
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under  Section  9-a  or  Section  Id  of  the  Agricultural 
Adjustment  Act,  and  that  Pacific  Goodrich  Rubber 
Company  and  plaintiff  herein  at  all  times  prior  to 
the  10  day  of  Ai)]'il,  1934,  believed  that  its  tax  bur- 
den with  respect  to  said  tires  would  amount  to 
$0.044184  on  the  processed  cotton  contained  in  said 
tires  and  2%  cents  per  pound  on  the  remaining 
weight  of  said  tires;  and  that  at  no  time  during 
the  period  preceding  the  10  day  of  April,  1934,  did 
Pacific  Goodrich  Rubber  Company  or  i)laintiff  here- 
in contemplate  that  Pacific  Goodrich  Rubber  Com- 
pany or  plaintiff  would  be  compelled  to  pay  an 
additional  tax  of  2%  cents  per  pound  on  accomit 
of  processed  cotton  contained  in  said  tires,  and  on 
which  it  had  paid  a  tax  of  approximately  41/2  cents 
per  pound  under  Section  16  of  the  Agricultural 
Adjustment  Act;  and  that  Pacific  Goodrich  Rubber 
Com])any  did  not  inchide  nor  did  it  intend  to  in- 
clude in  the  price  of  tires  sold  during  the  period 
from  August  1,  1933  to  the  5th  day  of  January, 
1934,  any  amount  [64]  to  cover  any  excise  tax  on 
the  ])rocessed  cotton  contained  in  the  tires  manu- 
factured and  sold  during  said  period ;  and  that  the 
prices  at  which  Pacific  Goodrich  Rubber  Company 
sold  said  tires  during  said  ])ei'iod,  containing 
processed  cotton  on  which  a  tax  was  payable 
under  Section  1()  of  the  Agricultural  Adjustment 
Act,  were  no  greater  than  the  prices  at  which 
during  said  period  it  sold  tires  containing  processed 
cotton  on  which  a  tax  was  payable  under  Section 
9-a  of  the  Agricultural  Adjustment  Act,  and  that  no 
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additional  tax  was  proposed  against  Pacific  Good- 
rich Rubber  Company  until  long  after  all  tires 
containing  cotton  held  for  sale  or  other  disposition 
on  August  1,  1933,  had  been  sold  and  billed  to  pur- 
chasers of  or  vendees  of  Pacific  Goodrich  Rubber 
Company,  and  that  no  additional  billing  was  made 
to  said  customers  and/or  said  vendees  and  no  addi- 
tional amount  collected  from  said  customers  and/or 
said  vendees  after  the  assessment  of  the  above  men- 
tioned $15,880.64. 

13.  It  is  further  stipulated  and  agreed  that  eacli 
and  all  of  tlie  above  and  foregoing  stipulations  with 
respect  to  which  the  said  J.  C.  Plerbert  and/or  the  said 
George  Hubbell  would  testify  if  so  called  as  wit- 
nesses in  the  above  inatter,  shall  be  taken  with  tlie 
same  force  and  same  effect  and  to  the  same  extent 
as  though  the  said  J.  C.  Herbert  and/or  the  said 
George  Hubbell  had  been  so  sworn  and  so  testified, 
all  as  hereinabove  set  forth. 

Hated:  February  10,  1910. 

F.  C.  LESLIE 
EUGENE  H.  BLANCHE 

Attorneys  for  Plaintiff 
BEN  HARRISON, 

United  States  Attorney, 
By  ARMOND   MONROE    JEWELL, 
Assistant  Ignited  States  Attorney 
Attorney  f(»r  Hefendant 

[Endorsed] :  Filed  Feb.  10,  1940.  R.  S.  Zimmer- 
mmi.  Clerk.  By  B.  B.  Hansen,  Doynity.  [65] 
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At  a  stated  term,  to-wit:  The  February  Term, 
A.  1).  1940,  of  tlie  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  llie  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Saturday  the  10th  day  of  February  in  the  year 
of  our  Lord  one  thousand  nine  hundred  and  forty. 

Present:  The  Ilonorable  Paul  J.  McCormick,  Dis- 
trict Judge. 

[Title  of  Cause.] 

This  cause  coming  on  for  trial;  Eugene  H. 
Blanche,  Esq.,  ai)pearing  as  counsel  for  the  plain- 
tiff; A.  M.  Jewell,  Assistant  U.  S.  Attorney,  appear- 
ing as  counsel  for  the  Government;  A.  AYahlberg, 
Court  Re])orter,  ])eing  ])resent;  and  F.  C.  Leslie, 
Esq.,  is  now  associated  as  counsel  for  the  ]ilaintiff 
herein  for  the  purposes  of  this  case;  at  10:07  o'clock 
A.  M.  both  sides  answering  ready,  it  is  oi'dered  to 
proceed. 

Attorney  l>lanche  makes  a  statement  of  the  jjlaiu- 
tiff's  case;  Attorney  Leslie  makes  a  further  state- 
ment of  tlie  ])laintiff's  case;  Attorney  Jewell  makes 
a  statv^neiit  of  the  Government's  case.  Attorney 
Blaiu'lio  now  ])resents  Sti])ulation  of  Facts,  which  is 
ordered  fil(M]  Ikm-ciu.  Tlie  following  exhibits  are  of- 
fered and  admitted  in  evidence: 

Plf's    Ex.    A — Copy    of    Assignment,    dated 
6/B0/34. 
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Plf's  Ex.  B — Copy  of  Assignment,  dated 
8/14/35, 

Plf's  Ex.  C— Copy  of  Return  for  Nov.  &  Dec. 
1933, 

Plf's  Ex.  D— Copy  of  Claim  for  Refund, 
dated  8/19/35, 

Plf's  Ex.  E— Copy  of  Amended  Claim  Re- 
fund, dated  3/30/36 

Plf's  Ex.  F— Copy  of  Claim  for  Refund, 
dated  8/19/35, 

Plf's  Ex.  Ct — Copy  of  Amended  Claim  for 
Refund,  Form  843, 

Plf's  Ex.  HI,  Ha,  and  Hs— Three  (3)  Let- 
ters, Treas.  Dep't  to  Goodrich  Co., 

Plf's  Ex.  I— Copy  of  Minutes  of  7/6/34  and 
8/24/34, 

Plf's  Ex.  J — Copy  of  Certificate  of  Dissolu- 
tion, dated  12/21/34. 

At  10:30  o'clock  A.  M.  the  plaintiff  rests. 

Attorney  Jewell  now  offers  the  following  exhibits, 
and  the  same  are  received  in  evidence : 

U.  S.  Ex.  1— Copy  of  Return,  dated  Nov. 
1933, 

U.  S.  Ex.  2— Copy  of  Return,  dated  Dec. 
1933,  166'] 

U.  S.  Ex.  3 — Copy  of  Claim  for  Abatement, 
dated  7/7/36, 

U.  S.  Ex.  4 — Coi)y  of  Claim  for  Abatement, 
dated  0/27/36. 
At  10:30  o'clock  A.  M.  the  Government  rests. 
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Attorney  Blanche  makes  a  further  statement  and 
moves  to  amend  Petition  herein  as  to  certain  typo- 
graphical errors  being  corrected  and  there  being  no 
objections  thereto,  it  is  so  ordered,  the  Clerk  now 
correcting  same  by  interlineation  on  the  original 
Petition  herein. 

The  i)laintiff  and  the  Government  rest. 

It  is  ordered  that  the  cause  be  submitted  for  deci- 
sion on  briefs  to  be  filed  20  x  20  x  10  commencing 
February  12,  1940.  [67] 


[Title  of  District  Court  and  Cause.] 

CONCLUSIONS  OF  THE  COURT  ON  THE 
MERITS  OF  THE  ACTION. 

This  is  an  action  by  the  plaintiff  corporation,  as 
sole  owner  of  the  stock  of,  and  as  assignee  of  Pacific 
Goodrich  Rubber  Company,  a  corporation,  to  re- 
cover the  sum  of  $16,450.39,  with  interest.  The 
demand  is  based  upon  claims  for  refund  of  taxes 
paid  by  Pacific  Goodrich  Rubber  Company  under 
protest,  and  alleged  by  the  plaintiff  to  have  been 
erroneously  computed  and  assessed  by  the  Conunis- 
sioner  of  Internal  Revenue  under  Section  602  of  the 
Revenue  Act  of  1932. 

The  record  shows  the  following  factual  situation: 

During  the  period  from  August  1,  1933,  through 

September  30,  1933,  the  taxpayer,  Pacific  Goodrich 

Rubber    Company,    manufactured    and    sold    tires 

which  contained  approximately  705,806  pounds  of 
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cotton  fabric  in  various  states  of  manufacture,  upon 
which  it  had  paid  to  the  Collector  of  Internal  Rev- 
enue, a  so-called  ''floor  tax"  levied  by  Section  16  of 
the  Agricultural  Adjustment  Act,  48  Stat.  31,  at  the 
rate  of  .044184  per  pound.  In  computing  the  excise 
taxes  imposed  by  Section  602  of  the  Revenue  Act  of 
1932  upon  tires  manufactured  and  sold  after  August 
1,  1933,  taxpayer  took  a  deduction  from  such  excise 
tax  as  provided  in  Section  9  of  the  Agricultural 
Adjustment  [68]  Act,  supra;  in  other  words,  the 
taxpayer  arrived  at  the  excise  tax  due  under  the 
1932  Act  by  deducting  from  the  weight  of  the  tires 
manufactured  and  sold  after  August  1,  1933,  the 
weight  of  the  processed  cotton  in  such  tires,  upon 
which  a  so-called  ''floor  tax"  had  been  paid  under 
Section  16,  supra.  This  claimed  credit  or  deduction 
was  disallowed  by  the  Bureau  of  Internal  Revenue, 
and  the  tax  authorities  of  the  United  States  there- 
iiium  demanded  additional  manufacturer's  tax  under 
Revenue  Act  of  1932,  and  the  taxpayer.  Pacific 
Goodricli  Rubber  Company,  in  order  to  avoid  pen- 
alties and  interest,  paid  under  protest  the  additional 
manufacturer's  tax  and  interest  in  the  sum  of 
$16,450.39.  This  action  followed  claims,  both  by  the 
tnx])ayer  and  by  the  plaintiff,  for  the  refund  of  said 
smn  of  money,  with  interest,  which  have  been  re- 
jected by  the  Government. 

The  position  of  the  United  States  is  substantially 
that,  des]ute  the  fact  that  the  taxpayer  had  paid  the 
tax  on  tlio  cotton  in  the  tires  nnder  provisions  of  the 
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Agricultural  Adjustment  Act,  it  was  not  entitled  to 
refund  of  the  $16,450.:}9. 

The  aforesaid  section  of  the  Revenue  Act  of  1932 
imposed  a  tax  upon  tires,  wholly  or  in  part  of  rub- 
ber, of  21/4^'  a  pound  on  total  wei^lil  of  sales  by 
manufacturers. 

Section  9(b),  supra,  provided  that  "upon  any 
article  u])on  wliich  a  manufacturer's  sales  tax  is 
levied  under  the  authority  of  the  Revenue  Act  of 
1932,  and  wliich  manufacturer's  sales  tax  is  com- 
puted on  the  basis  of  weight,  such  manufacturer's 
sales  tax  shall  be  computed  on  the  basis  of  weight  of 
said  finished  article  less  the  weight  of  the  processed 
cotton  contained  therein  on  which  a  processing  tax 
has  been  paid."  [69] 

Section  16,  supra,  titled  ''floor  stocks"  imposes  a 
tax  equal  in  amount  to  the  processing  tax  im])osed 
by  other  parts  of  Title  I  of  the  Agricultural  Ad- 
justment Act. 

The  ])rimary  question  for  decision  under  the  sti])- 
ulation  of  facts  filed  herein,  and  the  further  record 
evidence  received  at  the  hearing  in  court  on  Febru- 
ary 10.  1940,  is  whether  ])laintiff's  predecessor  and 
assignor,  a  tire  manufacturer,  was  entitled  in  tlie 
com])ntnti()U  of  its  sales  tax  on  tires  under  the  Rev- 
enue Act  oi'  1932  to  deduct  from  the  weight  of  the 
taxed  tiros  the  weight  of  the  taxed  cotton  therein 
upon  which  it  had  ])aid  the  tax  specified  in  Section 
16  of  Title  1  of  the  Agricultural  Adjustment  Act. 

Secondly,  if  under  the  facts  of  this  case,  such  de- 
duction or  credit  is  proper  and  allowable  to  the  tax- 
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payer  company  under  the  Revenue  Act  of  1932,  is 
the  plaintiff  in  this  action,  who  was  not  actually  the 
taxpayer,  entitled  under  the  record  to  require  a 
refund  to  it  of  such  overpayment  ? 

Plaintiff  contends  that  the  tax  credit  or  refund 
sued  for  in  this  action  is  neither  a  ''floor  stock  tax" 
nor  a  "processing  tax,"  but,  rather,  an  "additional 
manufacturer's  excise  tax;"  but  assuming  that  such 
is  the  case,  and  on  demurrer  we  substantially  held 
that  it  Avas,  yet,  in  order  for  the  plaintiff  to  re- 
cover in  this  action  it  must  show  that  Section  9  of 
the  Triple  A  Act  authorizes  the  credit  demanded. 

If  the  section  is  read  and  considered  literally,  its 
provisions  are  restricted  to  paid  "processing  taxes" 
as  such  are  expressly  defined  in  the  Agricultural 
Adjustment  Act.  It  is  undeniable  that  the  so-called 
"floor  stock"  tax  provided  for  in  the  Agricultural 
Adjustment  Act  is  not  within  the  literal  terms  of 
Section  9.  Indeed,  the  tax  [70]  levied  under  Section 
16  is  not  defined  in  the  Act ;  but  the  established  rule 
that  where  the  words  of  a  statute  are  clear  there  is 
no  room  for  construction,  is  not  to  be  applied  where 
the  literal  meaning  produces  an  unreasonable  result 
— one  that  is  "plainly  at  variance  with  the  policy  of 
the  legislation  as  a  whole."  United  States  v.  Amer- 
ican Trucking  Assn.,  310  U.  S.  534. 

In  my  opinion,  an  examination  of  Title  I  of  the 
Agricultural  Adjustment  Act  with  the  aid  and  in 
the  light  of  the  correlative  legislative  history  and 
material  which  led  up  to  this  remedial  law,  clearly 
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shows  the  error  and  injustice  of  the  contention  tliat 
the  deduction  computation  provided  in  Section  9  is 
inapplicable  to  tlie  unnamed  tax  imposed  by  Section 
16,  or  that  deductions  under  Section  9  should  be 
confined  to  specifically  defined  ''processing"  taxes 
according  to  the  letter  of  the  law.  To  so  restrict 
the  application  of  Section  9a  would  utterly  destroy 
the  chief  factor  present  in  the  legislative  mind  in 
making  onuiibus  provisions  to  ])revent  tax  discrimi- 
nation between  tire  manufacturers  without  any  real 
differentiation  of  business  activity  in  or  use  of  fab- 
ricated connnodities.  See  United  States  v.  Dicker- 
son,  310  U.  S.  554. 

^Phe  intent  and  purpose  of  Congress  must  be  as- 
certained as  of  the  time  of  enacting  the  Agricultural 
Adjustment  Act  and  not  by  looking  backward  and 
taking  into  consideration  the  untoward  consequences 
that  ensued  fi'om  the  decision  of  the  Supreme  Court 
in  United  States  v.  Butler,  297  U.  S.  1. 

To  construe  the  refund  or  credit  provisions  of  the 
Triple  A  so  as  to  include  the  so-called  "floor  stock" 
taxes  as  well  as  the  statutorily  defined  "processing" 
taxes  instead  of  adding  "something  entirely  new  to 
the  moaning  [71]  of  the  word  '])rocessing',  as  it  is 
usihI"  ill  \hv  statutes,  as  argued  by  the  Govermiient, 
merely  sheds  light  u])on  what  a])]^ears  from  reading 
the  whole  of  Title  I  to  have  been  the  painstaking 
])urpose  of  Congress — namely,  the  ^u'evention  of  dis- 
crimination and  double  taxation. 

We  have  been  unable  to  find  from  an  analysis  of 
the  applicable  tax  statutes  any  reason  why  the  Con- 
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gress  should  desire  to  relieve  the  manufacturers  of 
the  burden  of  double  taxation  where  one  tax  is  a 
processing  tax  and  the  other  is  a  sales  tax  and  not 
to  relicA^e  the  same  manufacturers  of  double  taxa- 
tion when  one  of  the  taxes  is  a  so-called  ''floor  stock 
tax"  and  the  other  is  a  sales  tax;  therefore,  the 
danger  of  going  beyond  the  literal  interpretation  of 
a  taxing  statute,  adverted  to  in  United  States  v. 
American  Trucking  Assn.,  supra,  is  not  present  in 
the  consideration  of  the  tax  legislation  pertinent  to 
this  action. 

The  Government  substantially  contends  that  the 
decision  of  the  United  States  Supreme  Court  in 
United  States  v.  Butler,  supra,  declaring  certain 
portions  of  the  Agricultural  Adjustment  Act  to 
have  been  unconstitutional,  operates  to  nullify  all 
refund  rights  of  taxpayers  which  arise  by  virtue  of 
any  feature  of  the  taxing  scheme  invalidated.  We 
are  not  impressed  with  this  claim — it  fails  to  evalu- 
ate the  effect  of  Section  14  of  Title  I  of  the  Act, 
which  is  as  follows : 

"If  any  provision  of  this  title  is  declared  un- 
constitutional, or  the  applicability  thereof  to 
any  person,  circumstance  or  commodity  is  held 
invalid,  the  validit}^  of  the  remainder  of  this 
title  and  the  applicability  thereof  to  other  per- 
sons, circumstances  or  commodities  shall  not  be 
affected  thereby. ' ' 

Moreover,  while  the  claim  which  is  the  basis  of  this 
action  [72]  has  relation  to  the  levy  of  the  so-called 
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''floor  stock"  taxes  provided  for  in  Title  I  of  the 
Triple  A,  the  refund  whicli  is  here  sought  is  for  an 
erroneously  paid  "manufacturer's  excise  tax"  as- 
sessed and  collected  under  the  aforesaid  effective 
section  of  the  Revenue  Act  of  1932. 

We  also  incline  very  strongly  to  the  conclusion 
that,  apart  from  the  right  of  the  taxpayer  to  a  re- 
fund of  the  wrongfully  demanded  and  collected  ex- 
cess taxes  under  the  applicable  revenue  laws,  the 
record  before  us  entitles  the  taxpayer  to  the  refimd 
under  the  ec^uitable  remedy  of  money  had  and  re- 
ceived. See  Bull,  Executor,  v.  United  States,  295 
U.  S.  247;  Annistun  Mfg.  Co.  v.  Davis,  301  U.S. 337, 
at  page  350. 

In  view  of  our  conclusion  that  the  refund  sued 
for  in  this  action  is  for  an  unjustly  collected  manu- 
facturer's excise  tax,  the  administrative  procedure 
mider  Section  902,,  et  seq.  of  the  Revenue  Act  of 
1936  is  unnecessary  and  inapplicable.  In  this  con- 
nection the  attitude  and  action  of  the  governmental 
tax  agencies  throughout,  as  shown  by  the  record  be- 
fore us,  indicates  that  the  claim  in  suit  was  consid- 
ered by  them  as  pertauiing  to  an  "additional  manu- 
facturer's tax,"  and  wo  think  tliat  the  United  States 
should  now  in  good  conscience  be  ])revented  from 
taking  a  contrary  stand  to  the  ])rejudice  of  a 
wronged  taxpayer. 

The  ultimate  question  is  whether  or  not  the  plain- 
tiff comjiany  is  entitled  imder  the  record  before  us 
to  the  tax  refund  demanded  in  this  action. 
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The  observation  of  Justice  Holmes,  in  Rock 
Island,  etc.,  Railroad  Co.  v.  United  States,  254  U.  S. 
141,  that  "Men  must  turn  square  corners  when  they 
deal  with  the  Government.  If  it  attaches  even  purely 
formal  conditions  to  its  consent  to  be  sued  those 
conditions  must  be  [73]  complied  with,"  are  strik- 
ingly applicable  to  the  right  of  the  plaintiff  corpo- 
ration to  require  in  this  action  payment  to  it  of 
money  in  the  United  States  Treasury  which  has 
been  wrongfully  exacted  from  another  company  as 
taxes. 

The  plaintiff  by  its  "First  Amended  Petition" 
alleges  its  right  to  recover  the  erroneously  com- 
puted and  collected  manufacturer's  excise  tax  by 
reason  of  its  sole  ownership  of  the  capital  stock  and 
assets  of  the  taxpayer,  and  also  because  of  two  as- 
signments to  it  dated  June  30,  1934,  and  August  14, 
1935,  respectively,  of  all  claims,  rights  and  choses 
in  action  which  the  taxpayer  then  had  or  might 
have  against  all  persons,  firms  or  corporations,  and 
particularly  the  tax  refund  claim  against  the  United 
States.  The  only  substantial  difference  between  the 
two  assignments  appears  to  be  that  the  latter  was 
acknowledged  before  a  notary  public  while  the  for- 
mer is  not  so  acknowledged. 

It  is  to  be  noted  that  there  is  a  variance  between 
this  enlarged  claim  in  the  amended  petition  and  the 
claims  for  refund  which  were  filed  by  the  taxpayer 
and  by  plaintiff  company  with  the  Commissioner  of 
Internal  Revenue  and  rejected  by  him.  In  the  latter 
under  Form  843  the  claims  are  based  solely  upon 
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the  assignments  and  there  is  no  mention  therein  of 
the  stock  ownershij)  of  the  corporation  taxpayei*. 

The  Supreme  Court  has  held  that  literal  com})li- 
ance  with  statutory  requirements  that  a  claim  or 
appeal  be  filed  with  the  Commissioner  before  suit 
is  brought  for  a  tax  refund  may  be  insisted  upon  by 
the  defendant,  whether  the  Collector  or  the  United 
States.  Tucker  v.  Alexander,  Collector,  275  IT.  S. 
228. 

The  variance  to  which  we  have  adverted  is  not 
occasioned  by  failure  to  comply  with  statutory  re- 
quirements but  rather  to  the  requirement  of  the 
Treasury  regulations  [74]  which  state  that  claims 
for  refund  must  set  forth  in  detail  each  ground 
upon  which  they  are  made,  and  facts  sufficient  to 
a])prise  the  Connnissioner  of  the  exact  basis  thereof. 
Such  a  requirement  may  be  waived.  Tucker  v.  Alex- 
ander, supra;  I^niversity  Distributing  Co.  v.  United 
States,  22  Fed.  Su])p.  794;  Con-Rod  Exchange,  Inc. 
V.  ETeni'icksen,  etc.,  27  Fed.  Supp.  427.  The  Commis- 
sioner, as  shown  by  Exhibit  "H"  in  evidence,  ap- 
pears to  have  rejected  all  claims  for  refund  upon 
the  broad  groimd  that  no  right  to  refund  existed 
in  the  tax])ayer  or  the  plaintiff  under  the  Commis- 
sioner's interpretation  of  Section  9a  of  the  Agrif'ul- 
tural  Adjustment  Act,  and  the  failure  of  the  United 
States  to  insist  at  any  time  upon  the  literal  com- 
pliance with  the  regulations  is  tantamoimt  to  a 
waiver  in  that  regard. 

It  is  settled  law  that  except  as  to  assignments  by 
operation  of  law  all  transfers  and  assignments  made 
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upon  any  claims  upon  the  United  States  shall  be 
absolutely  null  and  void  unless  executed  with  cer- 
tain specified  formalities  after  the  allowance  of  such 
a  claim,  the  ascertainment  of  the  amount  due,  and 
the  issuing  of  a  warrant  for  the  payment  thereof. 
Section  203,  Title  31,  U.  S.  C.  A.  Seaboard  Air  Line 
Railway  v.  United  States,  256  U.  S.  655 ;  Kingan  & 
Co.  V.  United  States,  44  F.  (2d)  447. 

The  position  taken  by  the  plaintiff  throughout  the 
prosecution  of  the  claim  to  tax  refund  demanded  by 
this  action  has  been  until  the  filing  of  First 
Amended  Petition  herein  on  February  5,  1940,  that 
its  cause  of  action  and  right  to  recover  is  based 
upon  the  two  assignments — only  at  such  late  day  did 
the  plaintiff  assert  its  right  to  the  refund  as  sole 
stockholder  of  Pacific  Goodrich  Rubber  Company — 
or  by  reason  of  the  taxpayer  corporation  having 
[75]  dissolved  December  21,  1934.  There  does  a])- 
pear  in  the  record  before  us  an  authenticated  claim 
of  the  plaintiff  as  successor  to  the  taxpayer  com- 
pany, filed  with  the  Collector  July  8,  1936,  and 
marked  in  evidence  as  Exhibit  "3",  for  abatement 
of  certain  taxes,  in  which  plaintiff  makes  the  state- 
ment that  it  is  the  taxpayer  by  reason  of  the  assign- 
ment of  June  30,  1934,  and  the  dissolution  of  the 
taxpa.ying  corporation  on  December  21,  1934.  This 
exhibit,  we  think,  does  not  materially  alter  the  posi- 
tion which  has  been  taken  by  the  plaintiff  until  the 
exigency  of  avoiding  the  consequence  of  the  statute 
relating  to  assigned  claims  against  the  United  States 
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became  imminent.  But  the  chose  in  action  did  not 
lod^e  in  ])laintiff  by  its  ownership  of  all  the  cov- 
porate  stock  of  the  Pacific  Goodrich  Rubbei'  Com- 
pany, or  by  the  dissolution  of  that  corporation  on 
December  21,  1934.  It  vested  by  reason  of  the  as- 
signments whicli  were  executed  voluntarily  by  the 
two  cor])orations  for  expressed  valuable  considera- 
tions. The  status  of  the  plaintiff  as  a  claimant 
against  the  United  States  is  clearly  within  the  in- 
hibition of  Section  203,  Title  31,  F.  S.  C.  A. 

The  claim  in  suit  has  not  been  allowed,  its  amount 
has  not  been  ascertained,  and  no  warrant  for  its 
payment  has  been  issued. 

Section  621d  of  the  Revenue  Act  of  1932,  26  V.  S. 
C.  A.,  Title  3443,  provides  as  follows: 

"(d)  No  overpayment  of  tax  under  this  cha])- 
ter  shall  be  credited  or  refunded  (otherwise 
than  under  subsection  (a)),  in  ]nirsuance  of  a 
court  decision  or  otherwise,  unless  the  person 
who  jmid  the  tax  establishes,  in  accordance  with 
regulations  i:>rescribed  by  the  Conunissioner 
with  the  ai)proval  of  the  Secretary,  (1)  that 
he  has  not  included  the  tax  in  the  ])rice  of  the 
article  with  respect  to  which  it  was  im])osed, 
or  collected  the  amount  of  tax  from  the  vendee, 
[7H]  or  (2)  that  he  has  re])aid  the  amount  of 
the  tax  to  the  ultimate  purchaser  of  the  aiticle, 
or  unless  he  files  with  the  Conunissioner  written 
consent  of  such  ultimate  ])iirchaser  to  th.e  al- 
hnvance  of  the  credit  or  refund. " 
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This  is  a  statutory  requirement  which  is  the  yard- 
stick or  measuring  rod  by  which  we  are  to  deter- 
mine a  litigant's  right  to  sue  the  United  States  for 
refund  or  credit  of  an  overpayment  of  a  tire  manu- 
facturer's excise  tax  imposed  by  Section  602  of  the 
Revenue  Act  of  1932,  26  U.  S.  C.  A.,  Section  3400, 
and  is  the  statute  invoked  by  the  plaintiff  in  the 
case  at  bar,  and  in  order  to  maintain  the  action  The 
B.  F.  Goodrich  Company,  a  corporation,  must  bring 
itself  within  the  literal  and  strict  requirements  of 
this  statute.  This,  we  think,  it  has  not  done.  The 
plaintiff  is  not  the  ''person  who  paid  the  tax."  It 
is  a  corporate  entity  distinct  from  the  corporate 
taxpayer.  The  latter,  during  the  manufacturing 
period  upon  which  the  credit  or  right  to  refund  is 
claimed,  conducted  business  and  commercial  opera- 
tions in  its  own  corporate  name  and  capacity;  made 
its  own  tax  returns  to  the  United  States ;  paid  under 
its  protest,  upon  demand  of  the  governmental  tax- 
ing agencies,  the  excess  tax  and  interest  which  are 
the  subject  matter  of  this  action,  and  claimed  the 
right  to  refund  of  the  illegally  collected  manufac- 
turer's tax  sui  juris.  It  is  significant  upon  the  ques- 
tion as  to  the  "person"  who  paid  the  tax  and  as  to 
plaintiff's  right  to  recover  it,  to  note  that  all  of  the 
money  sued  for  was  paid  or  "caused"  to  be  paid  by 
Pacific  Goodrich  Rubber  Company,  and  that  such 
payments  were  made  partly  before  and  partly  after 
Jmie  30,  1934. 

Even  the  assignments  relied  on  by  the  plaintiff* 
company  recite  that  they  are  made  upon  good  and 
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valuable  [77]  cousidei-ations  inuring  to  the  Pacific 
Goodrich  RubbcT  Comi)any,  and  the  record  befoi'e 
this  court  does  not  disclose  what  items  niadc  iij) 
these  considerations.  There  is  no  adequate  showing 
before  us  to  warrant  the  application  in  this  tax  re- 
fund case  of  an  alter  ego  principle  of  law.  It  is 
clear  that  for  the  protection  of  the  Goveninient  and 
to  prevent  circuitous  concealments  of  taxpayers  the 
statutory  requirement  for  tax  refunds  should  be 
followed  to  the  letter. 

We  tliiiik  tliere  is  also  another  insuperable  barrier 
to  any  refund  to  the  plaintiff  in  this  action  under 
the  record  before  us. 

The  burden  of  proving  its  right  to  refund  rests 
througliout  the  action  upon  the  plaintiff  corporation 
and  this  burden  is  not  sustained  unless  satisfactory 
evidence  preponderates  in  plaintiff's  favor,  particu- 
larly that  there  has  been  no  inclusion  or  collection 
by  Pacitic  Goodrich  Rubber  Company  of  the  tax  in 
the  i)rice  of  the  tires  which  have  been  sold  by  Pa- 
cific (}()()drich  Rubber  Company.  Substantially  the 
only  evidence  ])roduced  upon  this  vital  point  is  in 
tlu^  form  of  n  sti])ulation  entered  into  by  Govern- 
uuMit  couusc^l  with  the  reservation  as  to  its  suffi- 
ciency, tliat  tlie  cashier  and  auditor  of  the  taxpayer 
(•or])()inlion  would  if  called  as  a  witness  testify  that 
h(>  supervised,  controlled  and  ke])t  the  books  and 
r(M-(»i(1s  of  the  Pacific  Goodrich  Rubber  Com])any  at 
all  tinu^s  ])evtinent  to  this  action  and  that  he  is 
familiar  with  and  knows  the  prices  at  which  tires 
were  sold  by  the  taxpayer  at  all  applicable  times: 
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that  he  knows  that  during  the  period  from  August 
1,  1933,  to  January  5,  1934,  the  taxpayer  did  not 
include  or  intend  to  inchide  in  the  price  of  tires 
sold  during  such  period  any  amoimt  to  cover  any 
excise  tax  on  the  processed  cotton  contained  in  the 
tires  manufactured  [78]  and  sold  during  such 
period;  that  the  prices  at  wjiich  the  taxpayer  sold 
tires  during  such  period  were  no  greater  on  tires 
containing  processed  cotton  on  which  a  tax  was  pay- 
able under  Section  16  of  the  Agricultural  Adjust- 
ment Act  than  the  prices  at  which  during  such 
period  it  sold  tires  containing  processed  cotton  on 
which  a  tax  was  payable  under  Section  9  of  the 
Triple  A.  No  books  of  account  or  sales  records  were 
produced  and  no  explanation  for  their  non-produc- 
tion was  made  at  the  hearing,  although  the  Govern- 
ment objected  to  the  sufficiency  of  the  proof  that 
was  offered  on  this  crucial  factual  issue.  We  are  not 
satisfied  that  the  required  burden  of  the  non-passage 
of  the  tax  to  vendees  of  the  taxpayer  has  been  sus- 
tained. Judgment  is  ordered  for  the  defendant.  Ex- 
ceptions to  each  party  on  adverse  rulings. 

Dated  December  31,  1940. 

PAUL  J.  McCORMICK, 

United  States  District  Judge. 

[Endorsed] :     Filed  Dec.  31,  1940.  R.  S.  Zimmer- 
man, Clerk.  By  Murray  E.  Wire,  Deputy.  [79] 
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[Title  of  District  Court  and  Cause.] 

MINUTE  ORDER  ON  DECISION  OF  ACTION 
ON  THE  MERITS. 

Findings  of  fact,  conclusions  of  law  and  judgment 
for  defendant  with  costs  ordered  for  defendant, 
upon  issues  of  ''First  Amended  Petition"  and  sti])- 
ulated  answer  of  defendant,  in  accordance  witli 
written  conclusions  of  the  Court  on  the  merits  of 
the  action  filed  this  day.  Attorneys  for  respective 
parties  will  collaborate,  prepare  and  present  such 
findings  of  fact,  conclusions  of  law  and  judgment 
within  ten  days  from  notice  hereof.  Exceptions  al- 
lowed respective  parties  on  each  and  every  adverse 
ruling. 

Dated  December  31,  1940.  [80] 


[Title  of  District  Court  and  Cause.] 

SUBSTITTTTION  OF  ATTORNEYS 

Eugene  H.  Blanche,  the  attorney  of  record  herein 
for  The  P).  F.  Goodrich  Company,  a  corporation, 
the  ])laintiff  herein,  having  died,  said  The  P.  F. 
Goodrich  Company,  n  cor])oration,  has  and  does 
hereby  substitute  and  api)oint  the  firm  of  Newlin  & 
Ashburn  as  its  attorneys  of  record  herein  for  and 
in  the  ])lace  of  said  Eugene  H.  Blanche. 

Dated :  this  20  day  of  January,  1941. 

THE  B.  F.  GOODRICH  COMPANY 

By  J.  L.  Mcknight 

Assistant  Secretarv 
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The  undersigned  do  hereby  accept  the  above  sub 
stitution. 

Dated :  this  22  day  of  January,  1941. 

NEWLIN  &  ASHBURN 
RAY  J.  COLEMAN 

[Endorsed]:     Filed  Feb.  3,  1941.  R.  S.  Zimmer- 
man, Clerk.  [81] 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  MOTION  TO  REOPEN  CASE 
TO  ADMIT  FURTHER  PROOF 

To  the  Above  Named  Defendant  and  to  Its  Attor- 
neys William  Fleet  Palmer,  United  States  At- 
torney, and  Armond  Monroe  Jewell,  Assistant 
United  States  Attorney : 

You  and  Each  of  You  Will  Please  Take  Notice 
that  on  Monday,  the  17th  day  of  February,  1941,  at 
ten  o'clock  A.  M.,  or  as  soon  thereafter  as  counsel 
can  be  heard,  in  Courtroom  No.  8  of  the  above  en- 
titled court  in  the  Federal  Building,  in  the  City  of 
Los  Angeles,  California,  the  plaintiff  will  move  the 
court  to  reopen  the  trial  of  this  action  to  permit 
plaintiff  to  offer  further  evidence  to  prove  or  tend- 
ing to  prove  (a)  that  the  tax,  the  refund  of  which 
is  sought  in  this  action,  was  not  passed  on  to  the 
vendees  of  plaintiff's  predecessor  in  interest,  (b) 
that  plaintiff  acquired  the  right  to  the  refund  of 
said  tax  by  operation  of  law  upon  the  dissolution  of 
plaintiff's  ])redecessor  in  interest  and  the  distribu- 
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tion  of  all  of  its  assets  to  the  plaintiff,  (c)  that 
there  was  jio  consideration  for  [83]  tlie  written 
assignments  to  it  of  the  assets  of  its  predecessor  in 
interest,  including  the  right  to  the  refund  of  said 
tax,  other  than  such  consideration  as  normally  flows 
from  a  distribution  in  liquidation,  (d)  that  plaintiff 
is  the  proper  party  under  Sec.  621(d)  of  the  Rev- 
enue Act  of  1932  to  assert  the  rights  of  and  estab- 
lish the  facts  required  to  be  established  by  "the 
person  wlio  ])aid  the  tax,"  (e)  that  it  was  and  is 
the  policy  and  ]jractice  of  the  Commissioner  of  In- 
ternal Revenue  to  pcvniit  the  transferee  by  o])era- 
tion  of  law  of  a  right  to  the  refimd  of  manufac- 
turer's excise  taxes  to  assert  the  rights  of  and 
establish  the  facts  required  to  be  established  by  "the 
person  who  ])aid  the  tax,"  and  (f)  that  plaintiff's 
predecessor  in  interest  although  a  separate  cor])o- 
ration  was  a  wholly  owned  subsidiary  of  the  })lain- 
tiff,  that  said  corporation  and  the  plaintiff  had  com- 
mon officers  and  an  interlocking  board  of  directors 
and  that  plaintiff's  predecessor  in  interest  was  o])er- 
ating  with  a  deficit  at  the  time  the  tax  sought  to  be 
recovered  herein  was  paid  and  that  as  a  consequence 
the  payment  of  said  tax  although  made  by  check 
of  the  ])laintiff"s  i)redecessor  in  interest  actually 
reduced  ])laintift"s  assets:  to  ])erniit  the  ])laintiff  to 
amend  its  First  Amended  Petition  to  conform  with 
the  proof;  to  ])ermit  the  defendant  to  offer  such 
evidence  in  rebuttal  as  it  may  see  fit ;  and  to  permit 
further  argument  of  counsel  upon  such  evidence  as 
may  be  received  by  the  court. 
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That  said  motion  will  be  based  upon  the  following 
grounds : 

1.  That  the  further  evidence  sought  to  be  intro- 
duced to  i:>rove  the  facts  alleged  in  item  (a)  on 
page  1  above  would  have  been  offered  at  the  trial 
except  for  the  fact  that  j^laintiff  and  its  counsel 
were  of  the  opinion,  based  upon  conversations  with 
defendant's  counsel  prior  to  trial  and  upon  the  stip- 
ulation of  counsel  for  plaintiff  and  defendant  made 
in  open  court,  that  no  right  was  reserved  in  the 
defendant  to  object  to  the  testimony  set  forth  in 
the  stii:)ulation  of  facts  on  the  ground  that  it  was 
not  the  best  evidence  and  that  plaintiff  and  its 
counsel  were  not  aware  of  any  mismiderstanding  or 
[84]  basis  for  misunderstanding  of  counsel  with 
reference  thereto  and  did  not  anticipate  that  said 
stipulation  made  in  open  court  would  or  could  be 
construed  by  the  court  to  permit  the  defendant  to 
object  to  such  testimony  on  the  ground  that  it  was 
not  tlie  best  evidence ; 

2.  That  the  further  evidence  sought  to  ]:>e  intro- 
duced to  prove  the  facts  alleged  in  items  (b)  and 
(c)  on  page  1  above  would  have  been  offered  at  the 
time  of  trial  except  for  the  fact  (1)  that  the  plain- 
tiff' by  its  First  Amended  Petition  intended  to  and 
thought  that  it  had  based  its  right  of  recovery 
solely  u])on  the  transfer  to  it  by  operation  of  law 
of  tlie  right  to  the  refund  of  said  tax,  (2)  that  the 
defendant  neither  alleged  nor  urged  any  defense 
l)asod  ui)on  the  contention  that  })laintiff's  right  of 
recovery  was  bottomed  upon  said  written  assign- 
ments,   (•'))   that  tlio  ])laintiff  did  not  allege  in  its 
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First  Amended  Petition  or  othenvise  contend  that 
said  assignments  were  executed  for  a  valuable  crjn- 
sideration  other  than  that  which  normally  flows 
from  a  distribution  in  liquidation,  nor  did  the  de- 
fendant so  contend  either  by  defenses  raised  in  its 
answer  or  otherwise,  and  (4)  that  ])laintiff  and  its 
counsel  were  of  the  opinion  that  the  evidence  intro- 
duced at  the  time  of  trial  was  sufficient  to  conclu- 
sively prove  that  the  right  to  the  refmid  of  said  tax 
was  transferred  to  the  plaintiff  by  operation  of  law 
upon  the  distribution  to  it  in  liquidation  of  the 
assets  of  its  ])redecessor  in  interest  and  that  said 
assignments,  as  alleged  in  plaintiff's  First  Amended 
Petition,  were  only  physical  evidence  of  the  distri- 
bution in  liquidation  and  that  there  was  no  consid 
eration  therefor  other  than  that  which  normally 
flows  from  such  distribution ; 

3.  That  the  further  evidence  sought  to  be  intro- 
duced to  prove  the  facts  alleged  in  items  (d),  (e) 
and  (f)  on  pages  1  and  2  above  would  have  been 
offered  at  the  time  of  trial  except  for  the  fact  that 
the  claims  f(n'  refund  which  were  filed  by  the  plain- 
tiff and  its  })redecessor  in  interest  were  not  rejected 
on  the  ground  that  [85]  the  plaintiff  was  not  "the 
person  who  ])aid  the  tax"  within  the  meaning  of 
that  phrase  as  used  in  Sec.  621  (d)  of  the  Revenue 
Act  of  1932,  that  no  defense  to  that  effect  was  ex 
pressly  alleged  in  the  defendant's  answei'  or  as- 
serted by  the  defendant  at  time  of  trial  or  in  the 
brief  which  it  filed  with  the  coui*t,  and  that  it  was 
the  understanding  of  the  plaintiff  and  its  comisel 
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that  it  was  the  established  policy  and  practice  of 
the  Commissioner  of  Internal  Revenue  to  permit  the 
transferee  by  operation  of  law  of  a  right  to  the 
re f mid  of  manufacturer's  excise  taxes  to  assert  the 
rights  of  and  establish  the  facts  required  to  be 
established  by  "the  person  who  i:)aid  the  taxes"; 

4.  That  the  further  evidence  sought  to  be  intro- 
duced is  essential  to  a  proper  determination  of  the 
issues  presented  in  this  case  and  in  the  interests  of 
justice  should  be  presented  to  the  court  for  its  con- 
sideration ; 

5.  That  the  further  evidence  sought  to  be  intro- 
duced relates  either  to  issues  on  which  such  evidence 
was  deemed  unnecessary  by  reason  of  stipulation  of 
counsel  or  to  defenses  which  the  i)laintiff  with  good 
excuse  did  not  anticipate  since  they  were  not  urged 
by  tlie  Commissioner  of  Internal  Revenue  in  ad- 
vance of  trial  or  by  the  defendant  at  time  of  trial 
and  were  first  advanced  by  the  court  itself  after 
the  trial  had  been  concluded  and  the  briefs  of  both 
parties  submitted. 

That  said  motion  will  be  based  upon  this  written 
notice  thereof  and  upon  the  memorandum  of  au- 
thorities and  the  affidavits  of  F.  C.  Leslie,  George 
Tlubbell  and  S.  M.  Jett  hereto  annexed,  and  upon 
tlio  minutes,  records  and  files  of  the  above  entitled 
court  in  this  cause. 

Dated :  Feb.  3,  1941. 

NEWLIN  &  ASHBURN 
By  RAY  J.  COLEMAN 

Attorneys  for  Plaintiff  [86] 
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[Title  of  District  Coiii-t  and  Cause.] 

MEMORANDUM  OF  AUTHORITIES  IN 
SUPPORT  OF  MOTION  TO  REOPEN 

1.  Wlien  the  trial  judge  after  submission  of  a 
case  concludes  that  material  and  necessary  testi- 
mony which  has  been  offered  is  not  competent  he 
should  reopen  the  case  of  his  own  motion  to  admit 
fui'ther  proof. 

Paine  v.  St.  Paul  Union  Stockyards  Co.,  28  F. 

(2d)  463,467; 
4  Cyc.  of  Fed.  Proc,  Sec.  1454,  p.  998. 

2.  lentil  final  judgment  the  case  is  under  the 
control  of  the  court  which  may  reo])en  it  for  further 
proof  at  any  time. 

G.  Amsinck  &  Co.  v.   Springfield  Grocer  Co. 

7F.  (2d)  855,858; 
4  Cyc.  of  Fed.  Proc,  Sec.  1454,  p.  998. 

3.  The  assignment  by  a  corporation  to  its  stock- 
holders of  a  claim  against  the  United  States  merely 
passes  legal  title  to  such  claim  to  parties  who  al- 
ready own  the  entire  beneficial  interest  [87]  therein 
and  such  assigmnent  even  in  the  absence  of  a  formal 
dissolution  of  the  corporation  is  not  rendered  void 
imder  Section  3477  of  the  Revised  Statutes  where 
the  assignment  of  such  claim  together  with  the  other 
assets  of  the  corporation  is  intended  to  effect  a  dis- 
tribution in  kind  of  all  of  the  assets  of  the  cor])o- 
ration. 

Novo  Trading  Corp.  vs.  Conunissioner  of  In- 
tenial  Revenue  (C.  C.  A.  2)  113  F.  (2d)  320; 
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Kingaii  &  Co.  v.  United  States,  44  F.  (2d)  447, 
451; 

Consolidated  Paper  Co.  v.  United  States,  59  F. 
(2d)  281,  288;  cert.  den.  (1933)  77  L.  ed.  988. 

4.  In  the  event  of  the  transfer  of  a  claim  against 
the  United  States,  which  transfer  is  not  rendered 
void  under  Section  3477  of  the  Revised  Statutes,  the 
transferee  rather  than  the  transferor  of  such  claim 
is  the  proper  party  to  file  the  refund  claim  and  to 
maintain  a  suit  to  recover  on  the  claim. 

a.  C.  M.  21058;  C.  B.  1939-1  (Part  I)  p.  280; 
Monarch  Mills  v.  Jones,  56  F.   (2d)   180,  183; 

(Aff 'd  59  F.  (2d)  502.) 
Consolidated  Paper  Co.  v.  United  States,  59  F. 

(2d)  281,  288:  cert.  den.  (1933)  77  L.  ed.  988. 
Kingan  &  Co.  v.  United  States,  44  F.  (2d)  447, 

451; 
National  Foods,  Inc.  v.  United  States,  13  F. 

Supp.  364;  82  Ct.  CI.  627;  cert.  den.  Oct.  12, 

1936; 

5.  The  transferee  by  operation  of  law  of  the 
right  to  a  refund  of  manufacturer's  excise  taxes  is 
the  proper  party  under  Sec.  621(d)  of  the  Revenue 
Act  of  1932  to  assert  the  rights  of  and  establish  the 
facts  required  to  be  established  by  ''the  i^erson  who 
paid  the  tax." 

G.  C.  M.  21058;  C.  B.  1939-1  (Part  I)  p.  280. 
In  G.  C.  M.  21058,  supra,  G.  P.  Wenchel,  Chief 
Counsel  of  the  Bureau  of  Internal  Revenue,  made 
the  following  statements:  [88] 
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**It  is  held,  therefore,  that  title  to  the  claim 
in  the  present  case  was  obtained  by  the  N  Com- 
pany by  operation  of  law  and  that  the  ])r(A'i- 
sions  of  section  3477  did  not  preclude  its 
transfer. 

"The  question  remains  as  to  whether  a  proper 
claim  for  refund  has  been  filed  in  this  case. 

"Section  903  of  the  Revenue  Act  of  1936  i)ro- 
vides  that  'No  refund  shall  be  made  or  allowed 
of  any  amount  paid  by  or  collected  from  any 
person  as  tax  under  the  Agric\dtural  Adjust- 
ment Act  unless,  after  the  enactment  of  this 
Act,  and  prior  to  July  1,  1937,  a  claim  for  re- 
fund has  been  filed  by  such  person  *  *  *,'  The 
person  who  joaid  the  tax  in  this  case  was  the 
M  Company.  Howevei*,  that  company,  if  still 
in  existence,  has  neither  interest  nor  title  to  the 
claim  for  refund.  The  N  Company  'stands  in 
the  shoes'  of  the  M  Company,  having  acquired 
all  right,  title,  and  interest  in  the  claim  against 
the  Government.  In  National  Foods,  Inc.,  v. 
United  States  (82  Ct.  CI,  627,  13  Fed.  Su])]\ 
364,  certiorari  denied  October  12,  1936)  it  vnas 
held  that  the  assignor  of  a  claim  against  the 
Government  (which  claim  had  been  transferred 
by  operation  of  law)  was  not  the  ]n'oper  party 
to  maintain  a  suit  to  recover  on  the  claim.  It  is 
held  in  the  present  case  that  the  N  Company  is 
the  proper  party  to  file  the  refund  claim."  [89] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT   OF  F.   C.  LESLIE 
IN  SUPPOET  OF  MOTION  TO  REOPEN 

United  States  of  America, 
State  of  Ohio, 
Coimty  of  Summit — ss. 

P.  C.  Leslie,  being  by  me  first  duly  sworn,  de- 
poses and  says: 

That  affiant  is  the  assistant  counsel  for  The  B.  F. 
Goodrich  Company,  a  corporation,  the  plaintiff 
herein,  and  as  such  was  present  at  the  trial  of  the 
aboA^e  entitled  action  before  the  above  named  court 
on  February  10,  1940,  and  participated  in  said 
trial  after  having  first  secured  the  consent  of  the 
court  so  to  do. 

That  Eugene  H.  Blanche,  the  attorney  of  record 
for  the  plaintiff  herein  at  the  time  of  the  trial  and 
for  some  time  prior  thereto,  died  before  the  entry 
on  December  31,  1940,  of  the  court's  "Minute  Order 
on  Decision  of  Action  on  the  Minutes." 

That  affiant  participated  in  the  preparation  of 
the  stipulation  of  facts  which  was  filed  in  said 
action  and  is  familiar  with  [90]  the  terms  thereof 
and  with  the  conditions  U]oon  which  it  was  agreed 
by  counsel  for  plaintiff  and  defendant  that  the 
same  might  be  filed  with  the  court;  that  said  con- 
ditions were  stated  by  said  Eugene  H.  Blanche  in 
open  court  at  the  time  of  trial  in  the  following 
words : 

"By  stii^ulation  of  counsel  for  the  Govern- 
ment there  will  be  no  question  of  a  foundation 
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raised.  However,  there  may  be  raised,  either  at 
this  time,  or  at  the  time  of  the  filing  of  tlie 
brief,  a  question  regarding,  or  questions  re- 
garding, the  materiality  of  the  facts  stipulated 
to,  the  relevancy  of  the  facts  stipulated  to  and 
of  the  sufficiency  of  the  proof  made. 

"We  api)ro('iate  that  the  lattei-  may  always 
be  raised,  but  in  order  that  there  may  be  no 
misunderstanding,  we  make  that  statement. 

"The  latter  sufficiency  of  the  proof  made 
particularly  pertains  to  the  question  of  whether 
the  tax  was  passed  on  to  the  consumer  or 
whether  the  tax  was  subsequently  billed  by  the 
consumer  after  the  tax  was  assessed  and 
levied. ' ' 

That  prior  to  the  trial  of  said  action  and  the 
making  of  said  statement  in  open  court,  one  or 
more  conferences  were  held  in  the  City  of  Los 
Angeles,  at  which  said  Eugene  H.  Blanche,  the 
affiant,  and  Armond  Monroe  Jewell,  the  attorney 
for  the  defendant  were  present  and  at  which  tbe 
stipulation  of  facts  and  the  conditions  under  which 
it  would  be  filed  were  discussed.  That  at  one  or 
more  of  said  conferences  and  in  particular  at  a 
conference  held  at  the  office  of  the  plaintiff  in 
Los  Angeles  Comity,  California,  at  which  George 
Hubbell,  an  officer  of  the  Pacific  Goodrich  Rubber 
Company,  was  also  present,  it  was  agreed  that  the 
stipulation  of  facts  should  be  filed  without  the 
reservation  of  any  objection  except  as  to  the  ma- 
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teriality  and  relevancy  of  the  stipulated  facts  and  as 
to  the  sufficiency  of  the  proof  made.  That  at  that 
time,  said  Armond  Monroe  Jewell  stated  that  his 
reservation  as  to  the  sufficiency  of  the  proof  did 
not  go  to  the  foundation  of  the  stipulated  testi- 
mony and  in  the  discussion  as  to  whether  or  not 
a  reservation  should  be  preserved,  said  Jewell  gave 
as  one  of  his  reasons  for  wanting  such  reservation 
that  it  had  been  the  Commissioner's  theory  in  other 
cases  that  the  establishment  of  the  fact  that  [91] 
the  tax  was  not  included  in  the  price  charged  to 
the  purchaser  did  not  conclusively  establish  or 
prove  that  the  tax  was  not  passed  on  to  the  pur- 
chaser; that  after  the  filing  of  the  defendant's 
brief  in  said  action,  in  which  the  objection  to  the 
testimony  of  said  George  Hubbell  was  first  raised 
on  the  ground  that  it  was  not  the  best  evidence, 
the  said  Eugene  H.  Blanche  stated  to  affiant  that 
it  was  never  his  intention  that  there  should  be 
reserved  in  either  the  plaintiff  or  the  defendant 
any  right  to  object  to  the  testimony  set  forth  in 
the  stipulation  on  the  ground  that  it  was  not  the 
best  evidence  and  that  it  was  not  and  never  had 
been  his  understanding  that  such  right  had  l^een 
reserved;  that  on  the  contrary  it  was  his  intention 
and  understanding,  as  stated  in  open  court  in  the 
presence  of  counsel  for  the  defendant,  that  ''there 
(would)  be  no  question  of  a  foundation  raised" 
and  that  any  objection  to  the  sufficiency  of  the 
proof  made  would  be  such  an  objection  as  might 
"always   be    raised,"    that   is,    an    objection    based 
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upon  a  failure  to  sustain  the  burden  of  proof 
rather  than  a  failure  to  produce  the  best  evidence. 
That  based  upon  the  aforementioned  discussions 
with  said  Armond  Monroe  Jewell,  the  attorney  for 
the  defendant;  upon  statements  made  by  Eugene 
H.  Blanche  to  affiant  prior  to  the  time  of  trial 
with  reference  to  his  understanding  of  the  purpose 
of  the  reservation  of  the  right  to  object  to  the 
sufficiency  of  proof  and  upon  the  affiant's  own 
independent  interpretation  and  understanding  of 
the  above  quoted  statement,  made  by  said  Eugene 
H.  Blanche  in  open  court,  it  was  the  belief  of 
affiant  at  the  time  of  trial  and  still  is  his  belief 
that  no  right  was  reserved  in  the  defendant  to  ob- 
ject to  the  testimony  of  George  Hubbell  as  set  forth 
in  the  stii)ulation  of  facts  on  the  ground  that,  it  was 
not  the  best  evidence;  that  had  affiant  kno^^^l  that 
counsel  for  defendant  did  not  concur  in  this  belief 
and  that,  there  was  a  misunderstanding  ])etween 
counsel  for  plaintiff  and  defendant  as  to  the  reser- 
vation of  sucli  right  or  that  the  above  quoted  state- 
ment of  said  Eugene  H.  Blanche  would  be  con- 
strued by  the  court  as  [92]  reserving  such  right  in 
the  defendant,  affiant  would  have  and  could  have 
caused  to  be  produced  in  court  at  the  trial  of 
said  action  books  and  records  of  Pacific  Goodrich 
Rubber  Company,  the  predecessor  of  the  plaintiff, 
which,  together  with  other  competent  and  admissible 
testimony  interjireting  such  books  and  records  in 
conformity  with   the   policy,   intent   and   practices 
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of  such  corporation,  would  have  confirmed  the 
testimony  of  said  George  Hubbell  as  to  the  ultimate 
facts  as  set  forth  in  the  stipulation  of  facts,  and 
would  have  show^n  that  the  tax  in  question  was 
not  passed  on  to  the  vendees  of  said  corporation. 

That  the  First  Amended  Petition  of  the  plain- 
tiff was  filed  in  said  action  pursuant  to  the  in- 
structions and  advice  of  the  affiant  and  it  was  the 
intent  of  the  affiant  as  therein  alleged,  and  said 
Eugene  H.  Blanche  stated  to  affiant  that  it  was 
his  intention  as  therein  alleged,  to  base  the  plain- 
tiff's right  of  recovery  solely  upon  the  fact  that 
the  plaintiff  as  the  sole  shareholder  of  Pacific 
Goodrich  Rubber  Company  ''became  by  operation 
of  law,  pursuant  to  a  distribution  in  kind  to  it 
by  Pacific  Goodrich  Rubber  Company,  the  sole 
owner  of  and  vested  with  title  to"  the  right  to 
secure  the  refund  of  the  taxes  in  question.  That 
in  conformity  with  such  intent  and  as  proof  of 
said  allegations  of  the  First  Amended  Petition  and 
the  further  allegations  that  the  two  written  assign- 
ments of  assets  which  were  executed  by  Pacific 
Goodrich  Rubber  Company  in  favor  of  the  plain- 
tiff on  June  30,  1934,  and  August  14,  1935,  re- 
spectively, were  merely  "physical  evidence,  affir- 
mative proof  and  in  confirmation  of"  said  "dis- 
tribution in  kind"  the  plaintiff  caused  to  be 
introduced  in  evidence  at  the  time  of  trial  the 
testimony  of  J.  C.  Herbert  that  the  plaintiff  was, 
at  all  times,  the  sole  stockholder  of  Pacific  Good- 
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rich  Rubber  Company  and  that  said  Company  was 
dissolved  on  or  about  December  21,  1934,  and  also 
caused  to  be  introduced  in  evidence  a  certified  copy 
of  the  certificate  of  dissolution  of  said  corporation 
dated  December  21,  1934,  and  [93]  certified  copies 
of  the  minutes  of  the  special  meetings  of  the  Board 
of  Directors  and  stockholders  of  said  corporation 
held  on  July  6,  1934,  in  which  is  set  forth  the  duly 
adoi)ted  resolutions  of  said  bodies  to  dissolve  the 
Pacific  Goodrich  Rubber  Company  and  to  ratify 
the  action  i)reviously  taken  by  its  management  in 
transferring  and  delivering  over  all  of  its  assets 
to  the  plaintiff  ''as  a  distribution  in  kind  to  the 
stockholders  of  all  the  assets  of  said  corporation" 
and  in  which  stockholders'  minutes  there  appears 
the  statement  that  said  corporation  "acting  through 
its  officers,  had  transferred  and  delivered  over  to 
The  B.  F.  Goodrich  Company  at  the  close  of  busi- 
ness on  June  30,  1934,  all  of  its  assets  in  anticipa- 
tion of  the  immediate  dissolution  of  the  Company." 
That  said  Eugene  H.  Blanche  stated  to  affiant  that 
it  was  his  belief  and  it  also  was  and  is  the  belief 
of  affiant  that  such  testimony  and  evidence  con- 
clusively proved  the  aforementioned  allegations  of 
the  First  Amended  Petition  and  also  conclusively 
proved  that  said  written  assignments  of  assets  were, 
as  alleged  in  said  petition,  only  physical  evidence 
and  affirmative  proof  of  said  distribution  in  kind 
and  that  there  was  no  consideration  for  said  assign- 
ments other  than  that  which  normallv  flows  from 
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a  distribution  iii  liquidation;  that  said  Eugene  H. 
Blanche  also  stated  to  affiant  that  it  was  his  belief 
that  it  also  was  and  is  the  belief  of  affiant  that  even 
if  such  testimony  and  proof  did  not  conclusively 
prove  that  there  was  no  consideration  for  said 
assignments  other  than  that  which  normally  flows 
from  a  distribution  in  liquidation,  that  said  assign- 
ments, to  the  extent  that  they  embraced  claims 
against  the  United  States,  were  nevertheless  void 
and  of  no  effect  as  instruments  of  transfer  apart 
from  the  distribution  in  liquidation  and,  being  void, 
such  testimony  and  evidence  did  conclusively  prove 
that  all  claims  against  the  United  States  which 
remained  in  the  Pacific  Goodrich  Rubber  Company 
[94]  by  reason  of  such  invalidity,  passed  to  the 
plaintiff  by  operation  of  law  upon  the  dissolution 
of  the  Pacific  Goodrich  Eubber  Company.  That  had 
there  been  any  issue  raised  by  the  pleadings  or  had 
the  defendant  asserted  any  defense  based  upon  the 
contention  that  the  plaintiff  was  relying  either  in 
whole  or  in  part  upon  the  two  aforementioned 
assignments  as  the  basis  for  its  recovery  or  had 
affiant  known  that  the  court,  as  noted  on  page  7 
of  its  Conclusions  on  the  Merits,  would  construe 
the  allegations  of  said  First  Amended  Petition  as 
an  assertion  by  the  plaintiff  of  the  right  of  re- 
covery not  only  '*by  reason  of  its  sole  ownership 
of  the  capital  stock  and  assets  of  the  taxpayer" 
but  ''also  because  of  two  assignments  to  it  dated 
June  30,  1934,  and  August  14,  1935,  respectively" 
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or  bad  the  defendant  asserted  any  defense  or  ad- 
vanced any  contention  to  the  effect  that  said  assign- 
ments were  not  executed  and  delivered  as  a  stej) 
in  the  dissolution  of  the  Pacific  Goodrich  Rubber 
Company  or  that  said  assignments  were  executed 
and  delivered  for  a  valuable  consideration  other 
than  that  which  normally  flows  from  a  distribution 
in  liquidation  or  had  affiant  known  or  anticipated 
that  further  evidence  in  this  connection  would  be 
desired  by  the  court  despite  the  invalidity  of  such 
assignments  as  instruments  of  transfer  apart  from 
the  distribution  in  liquidation,  affiant  would  have 
asked  leave  of  the  court  to  amend  said  First 
Amended  Petition  to  more  clearly  express  the  in- 
tent of  the  plaintiff  to  base  its  right  of  recover}^ 
solely  upon  the  rights  acquired  by  it  through  opera- 
tion of  law  upon  the  distribution  in  liquidation  and 
affiant  could  and  would  have  caused  to  be  offered 
in  evidence  competent  and  admissible  testimony 
of  an  executive  officer  or  officers  of  the  B.  F. 
Goodrich  Rubber  Company  and  [95]  Pacific  Rubber 
Company,  who  brought  about  such  "distribution 
in  kind"  on  June  30,  1934,  that  sucli  distribution 
was  intended  to  be  and  was  in  fact  a  distribution 
in  liquidation  and  was  made  in  anticipation  of  the 
immediate  dissolution  of  said  Pacific  Goodrich 
Rubber  Company,  that  the  two  aforementioned 
assignments  were  executed  by  Pacific  Goodrich 
Rubber  Company  in  favoi*  of  plaintiff*  for  tlio  sole 
purpose  of  evidencing  such  transfer,  that  there 
was   no   agreement   or   understanding   between   the 
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Pacific  Goodrich  Rubber  Company  and  the  plain- 
tiff for  the  payment  of  any  consideration  for  the 
transfer  of  said  assets  and  that  there  was  no  con- 
sideration for  such  transfer  or  for  said  assignments 
other  than  the  surrender  by  the  plaintiff  in  due 
course  of  dissolution  of  its  shares  of  stock  of 
Pacific  Goodrich  Rubber  Company  for  cancellation. 
That  the  claims  for  refund  which  were  filed  by 
the  plaintiff  were  not  rejected  by  the  Commissioner 
of  Internal  Revenue  on  the  ground  that  the  plain- 
tiff was  not  "the  person  who  paid  the  tax"  within 
the  meaning  of  that  phrase  as  used  in  Sec.  621  (d) 
of  the  Revenue  Act  of  1932,  nor  was  any  defense 
to  that  effect  expressly  alleged  in  the  defendant's 
answer  or  asserted  by  the  defendant  at  time  of 
trial  or  in  the  brief  which  it  filed  with  the  court. 
That  by  reason  of  these  facts  and  the  further  fact 
that  it  was  the  established  policy  and  practice  of 
the  Commissioner  of  Internal  Revenue,  as  under- 
stood by  affiant,  to  permit  the  transferee  by  opera- 
tion of  law  of  a  right  to  the  refund  of  manu- 
facturer's excise  taxes  to  assert  the  rights  of  and 
establish  the  facts  required  to  be  established  by 
"the  person  who  paid  the  tax,"  the  affiant  was  [96] 
of  the  belief  that  the  plaintiff  could  properly  assert 
the  rights  of  and  establish  the  facts  which  under 
the  provisions  of  Sec.  621  (d)  of  the  Revenue  Act 
of  1932  are  required  to  be  established  by  "the 
person  who  paid  the  tax;"  that  had  affiant  antici- 
pated any  possibility  of  the  contention  being  ad- 
vanced that  imder  said  Sec.  621  (d)  of  the  Revenue 
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Act  of  1932  plaintiff  could  not  assert  the  liglits 
of  or  establisli  tlic  facts  required  to  be  established 
by  **the  person  who  paid  the  tax,"  or  had  affiant 
anticipated  that  there  would  be  any  uncertainty 
in  the  court's  mind  with  reference  thereto  he  could 
and  would  have  attempted  to  subpoena  the  Col- 
lector of  Internal  Revenue  or  other  proper  agent 
of  the  defendant  to  testify  with  reference  to  the 
aforementioned  practice  and  policy  of  the  Com- 
missioner of  Internal  Revenue,  and  could  and  would 
have  caused  to  be  offered  in  evidence  competent  and 
admissible  testimony  to  the  effect  that  the  Pacific 
Goodrich  Ru])ber  Company,  although  a  separate 
corporation,  was  a  wholly  owned  subsidiary  of  tjie 
plaintiff,  that  said  corporation  and  the  plaintiff 
had  mutual  officers  and  interlocking  Boards  of 
Directors,  and  that  said  Pacific  Goodrich  Rul)ber 
Company  Avas  operating  with  a  deficit  at  the  time 
the  tax  sought  to  be  recovered  herein  was  paid 
and  that  as  a  consequence,  the  payment  of  said  tax, 
although  made  by  check  of  the  Pacific  Goodrich 
Rubber  Company,  actually  reduced  plaintiff's  assets. 

[97] 
That  affiant  is  of  the  firm  conviction  that  the 
plaintiff  can,  and  if  given  an  opportunity  to  do 
so  will,  introduce  evidence  conclusively  proving  that 
the  tax])ayer  bore  the  burden  of  the  tax  sought  to 
be  recovered  in  this  action  and  that  said  tax  was 
not  passed  on  to  the  customers  of  the  taxpayer. 

F.  C.  LESLIE 
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Subscribed  and  sworn  to  before  me,  the  under- 
signed authority,  on  this  the  30th  day  of  January, 
1941. 

ALBERTA  M.   TEWERS, 

Notary  Public   in  and   for 
said  State  and  County. 

My  Commission  Expires  November  16,  1941. 
(Seal)    [98] 


[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  GEORGE  HUBBELL 
IN  SUPPORT  OF  MOTION  TO  REOPEN 

United  States  of  America, 
Southern  District  of  California, 
Central  Division — ss. 

George  Hubbell,  being  by  me  first  duly  sworn, 
deposes  and  says: 

That  during  the  period  from  August  1,  1933,  to 
June  12,  1934,  he  was  the  auditor  of  the  Pacific 
Goodrich  Rubber  Company,  a  corporation;  that 
during  the  period  from  June  12,  1934,  to  June  30, 
1934,  he  was  the  assistant  secretary  and  assistant 
treasurer  of  said  corporation  and  that  at  all  times 
since  June  30,  1934,  he  has  been  an  assistant 
treasurer  of  The  B.  F.  Goodrich  Company,  a 
corporation. 

That  at  all  times  during  the  period  in  issue  in 
the  above  entitled  action,  certain  books  of  account 
and  records  of  said  Pacific  Goodrich  Rubber  Com- 
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pany  were  kept  under  his  suj)ervision  and  control ; 
that  he  is  familiar  therewith;  that  it  was  his  duty 
to  keep  all  sucli  books  of  account  and  records; 
that  all  entries  made  in  said  books  of  account  which 
were  not  made  by  him  were  made  under  his  direct 
supervision;  that  said  books  of  account  and  records 
were  ke])t  in  the  regular  course  of  the  business  of 
said  corporation;  that  the  business  of  said  corpo- 
ration is  of  a  character  in  which  it  is  proper  and 
customary  to  keep  such  books  of  account  and 
records;  that  the  entries  in  such  books  of  account 
are  either  the  original  entries  or  the  first  i)er- 
manent  entries  of  the  transactions  recorded  therein, 
and  [99]  were  made  at  the  time,  or  within  reason- 
able proximity  to  the  time,  of  such  transactions; 
and  that  the  ])erson  making  such  entries  had  per- 
sonal knowledge  of  the  transactions  or  obtained 
such  knowledge  from  a  report  regularly  made  to 
him  by  some  other  person  employed  in  the  busi- 
ness of  said  corporation  whose  duty  it  was  to  make 
such  report  in  the  regular  course  of  business. 

That  if  called  as  a  mtness  in  the  above  entitled 
action,  he  can  and  will  produce  from  the  afore- 
mentioned books  of  accomit  and  records  of  said 
Pacific  Goodrich  Rubber  Company  invoices,  in- 
ventory records,  manufacturing  records,  sales  rec- 
ords and  cost  records  from  which,  together  with 
certain  tax  records  and  returns  and  the  manu- 
facturer's excise  tax  schedules  prepared  by  said 
corporation  and  made  effective  by  it  on  August 
1,  1933,  and  in  conjiuiction  with  his  oral  testimony 
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interpreting  the  same  it  can  be  shown  and  will 
appear  that  the  testimony  of  affiant,  as  set  forth 
in  the  Stipulation  of  Facts  filed  in  the  above  en- 
titled action,  is  in  all  respects  true  and  correct, 
and  from  which  it  can  be  shown  and  will  appear 
and  upon  the  basis  of  which  he  can  and  mil  testify 
that  the  tax  (the  re f mid  of  which  is  sought  in  the 
above  entitled  action)  was  not  passed  on  to  the 
vendees  of  said  corporation;  that  all  tires  con- 
taining cotton  held  for  sale  on  August  1,  1933,  and 
therefore  subject  to  the  floor  stocks  tax,  were  sold 
and  the  purchasers  billed  therefor  long  before  any 
demand  was  made  upon  said  corporation  to  pay 
said  tax  and  at  a  time  when  said  corporation,  as 
he  can  and  will  testify  and  as  said  books  and 
records  will  show,  had  no  intention  of  paying  said 
tax  or  thought  of  being  required  to  pay  it;  that 
no  additional  sums  were  charged  to  or  collected 
from  said  purchasers  after  demand  for  and  pay- 
ment of  said  tax. 

That  in  particular  said  books  and  records  will 
show  and,  upon  the  basis  thereof,  affiant  can  and 
will  testify  that  effective  August  1,  1933,  said  cor- 
poration prepared  and  released  for  its  o^vn  use 
revised  schedules  of  the  manufacturer's  excise  tax 
payable  [100]  upon  the  sale  of  tires  containing 
cotton;  that  the  amount  of  the  manufacturer's 
excise  tax  specified  in  said  revised  schedules  was 
the  net  excise  tax,  namely,  the  excise  tax  less  the 
credit  for  floor  stocks  or  processing  tax  payable 
upon  the  cotton  contained  in  said  tires;  that  sub- 
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sequent  to  August  1,  1933,  said  revised  schedules 
were  used  in  determining  the  cost  to  the  corpora- 
tion of  all  tires  manufactured  and  sold  by  it,  and 
in  determining  the  amoimt  of  tlie  manufacturer's 
excise  tax  to  be  charged  to  those  customers  who 
were  billed  with  said  tax  as  a  separate  item. 

That  said  books  and  records  will  fui'thoi'  sliow 
and,  upon  the  basis  thereof,  affiant  can  and  \\ill 
testify  that  said  corporation  had  two  types  of 
customers,  namely,  original  equipment  customers 
and  general  wholesale  customers;  that  on  all  in- 
voices to  original  equipment  customers  the  net 
excise  tax,  namely,  the  excise  tax  less  the  credit 
for  the  floor  stocks  or  processing  tax,  was  charged 
as  a  separate  item;  that  on  all  invoices  to  general 
wholesale  customers  no  separate  charge  was  made 
for  excise  taxes,  but,  in  determining  the  cost  to  the 
corporation  of  the  tires  sold  to  such  customers, 
only  the  net  excise  tax,  namely,  the  excise  tax  less 
the  credit  for  floor  stocks  or  processing  tax,  was 
included. 

GEORGE    HUBBELL 

Subscribed  and  sworn  to  before  me  this  30th  day 
of  January,  1941. 

ELIZABETH  AKERMAN, 
Notary    Public    in    and    for    the    Comity    of    Los 
Angeles,  State  of  California. 

My  commission  expires  Dec.  3,  1942. 
(Seal)    [101] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  S.  M.  JETT 
IN  SUPPORT  OF  MOTION  TO  REOPEN 

United  States  of  America, 

State  of  Ohio, 

County  of  Summit — ss. 

S.  M.  Jett,  being  by  me  first  duly  sworn,  de- 
poses and  says: 

That  he  is  the  secretary  and  a  member  of  the 
Board  of  Directors  of  The  B.  F.  Goodrich  Com- 
pany, the  plaintiff  in  the  above  entitled  action. 

That  at  all  times  during  the  period  from  August 
1,  1933,  to  December  21,  1934,  he  was  the  secretary 
and  a  member  of  the  Board  of  Directors  of  the 
Pacific  Goodrich  Rubber  Company  and  of  The 
B.  F.  Goodrich  Company. 

That  he  was  familiar  with  and  had  personal 
knowledge  of  the  business  and  affairs  of  said  Pacific 
Goodrich  Rubber  Company  during  said  period  from 
August  1,  1933,  to  December  21,  1934,  and  if  called 
as  a  witness  in  the  above  entitled  action  he  can 
and  will  testify  of  his  personal  knowledge  as 
follows:  [102] 

That  all  of  the  stock  of  the  Pacific  Goodrich 
Rubber  Company  from  the  date  of  its  issuance 
until  the  dissolution  of  said  corporation  was  owned 
by  The  B.  F.  Goodrich  Company;  that  on  June 
30,  1934,  and  for  some  time  prior  thereto  six  of 
the   seven   directors    of   Pacific    Goodrich    Rubber 
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Comi)any  were  officers  of  The  B.  F.  Goodrich  Com- 
pany and  five  of  these  six  were  also  directors  of 
The  B.  F.  Goodrich  Company. 

That  on  June  30,  1934,  Mr.  J.  D.  Tew  was  the 
President  and  a  member  of  the  Board  of  Directors 
of  the  Pacific  Goodrich  Rubber  Company.  That  on 
said  date  said  J.  D.  Tew  on  behalf  of  said  cor- 
poration and  in  his  capacity  as  the  President 
thereof,  executed  in  the  i)resence  of  affiant  the 
written  assignment  of  the  assets  of  said  corporation 
to  The  B.  F.  Goodrich  Company,  a  copy  of  which 
assignment  is  set  forth  in  the  first  amended  petition 
of  the  plaintiff  in  the  above  entitled  action. 

That  on  June  12,  1934,  the  Board  of  Directors  of 
The  B.  F.  Goodrich  Company,  at  a  meeting  duly 
called  and  held  and  at  which  a  quorum  was  pesent 
and  acting,  by  unanimous  vote  '^Resolved,  that  the 
officers  of  the  company  be  and  they  hereby  are 
authorized  to  so  alter  the  methods  of  distribution 
of  the  products  manufactured  by  this  company  as 
to  eliminate  as  far  as  feasible  sales  through  sub- 
sidiary corporations  and  to  report  their  action  in 
this  respect  to  this  Board." 

That  prior  to  the  execution  of  said  assignment 
an  informal  meeting  of  a  majority  of  the  Board 
of  Directors  of  said  Pacific  Goodrich  Rubber  Com- 
pany, was  held  at  Akron,  Ohio,  at  wliicli  meeting- 
the  affiant,  said  J.  D.  Tew,  S.  B.  Robertson  and 
T.  B.  Tomkinson  were  present.  That  at  said  meet- 
ing it  was  proposed  that  said  corporation  be  dis- 
solved, that  all  of  its  assets  be  distributed  in  kind 
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to  its  sole  stockholder,  The  B.  F.  Goodrich  Com- 
pany; that  such  distribution  be  made  on  June  30, 
1934,  and  that  meetings  of  the  Board  of  Directors 
and  of  the  stockholders  of  said  Pacific  Goodrich 
Rubber  Company  be  held  as  soon  as  reasonably 
possible  thereafter  to  authorize  such  dissolution 
and  to  ratify  the  act  of  said  corporation  in  makmg 
said  distribution  in  kind;  that  the  affiant  and  all 
other  persons  present  at  said  meeting  expressed 
their  consent  and  approval  of  said  proposal.  [103] 

That  meetings  of  the  Board  of  Directors  of  tlie 
stockholders  of  said  Pacific  Goodrich  Rubber  Com- 
pany were  held  at  Akron,  Ohio,  on  July  6,  1934, 
and  certified  copies  of  the  minutes  of  said  meetings 
were  furnished  by  affiant  for  introduction  in  evi- 
dence at  the  trial  of  the  above  entitled  action. 
That  at  said  meetings  said  J.  D.  Tew,  as  President 
of  said  corporation,  annomiced  that  the  corporation 
acting  through  its  officers  had  transferred  and  de- 
livered OA^er  to  The  B.  F.  Goodrich  Company  at 
the  close  of  business  on  June  30,  1934,  all  of  its 
assets  in  anticipation  of  the  immediate  dissolution 
of  the  corporation,  and  it  was  mianimously  re- 
solved that  said  corporation  be  dissolved  and  that 
the  act  of  the  management  in  making  said  dis- 
tribution in  kind  be  and  it  was  ratified. 

That  said  assignment  of  June  30,  1934,  was 
executed  by  said  J.  D.  Tew  as  President  of  the 
Pacific  Goodrich  Rubber  Company  and  attested 
by  affiant  as  Secretary  of  said  corporation  solely 
for  the  purpose  of  evidencing  said  distribution  in 
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kind.  That  there  was  no  agreement  or  understand- 
ing between  the  Pacific  Goodrich  Rubl)er  Company 
and  The  B.  F.  Goodrich  Company  for  the  payment 
of  any  consideration  for  said  assignment  or  for 
said  distribution  in  kind,  and  there  was  uo  con- 
sideration of  any  kind  received  by  the  Pacific 
Goodrich  Rubber  Comj^any  or  intended  to  be  re- 
ceived by  it  for  said  assignment  other  than  the 
surrender  for  cancellation  by  The  B.  F.  Goodrich 
Company  in  due  course  of  dissolution  of  its  shares 
of  stock  in  said  Pacific  Goodrich  Rubber  Company. 

S.    M.    JETT 

Subscribed  and  sworn  to  before  me  this  28  day 
of  January,  1941. 

RUTH  REES, 
Notary  Public. 
My  commission  expires  Aug.  28,  1941. 
(Seal) 

[Endorsed]:  Notice  of  Motion  to  Reopen  Case, 
etc.,  Filed  Feb.  3,  1941.  R.  S.  Zimmerman,  Clerk. 
By  J.  M.  Horn,  Deputy.  [104] 
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[Title  of  District  Court  and  Cause.] 

AFFIDAVIT  OF  ARMOND  MONROE  JEWELL, 

IN  OPPOSITION  TO  MOTION  TO 

REOPEN. 

State  of  California, 
County  of  Los  Angeles — ss. 

Armond  Monroe  Jewell,  being  first  duly  sworn, 
dejioses  and  says : 

That  affiant  is  an  Assistant  United  States  Attor- 
ney for  the  Southern  Judicial  District  of  California 
and,  as  such,  prepared  the  above  entitled  case  for 
trial  on  behalf  of  the  L^nited  States  of  America, 
defendant ;  and  that  affiant,  as  such  Assistant  United 
States  Attorney,  was  present  at  the  trial  of  the 
above  entitled  matter  before  the  above  named  Court 
on  February  10,  1940  and  represented  the  said 
United  States  of  America,  defendant  at  the  said 
trial ; 

That  affiant  represented  the  said  United  States  of 
America,  defendant,  in  the  preparation  of  the  Stipu- 
lation of  Facts,  which  was  filed  in  said  action  and 
therefore  is  familiar  with  the  provisions  thereof; 
that  prior  to  said  trial  several  conferences  w^ith 
reference  to  the  Stipvilation  of  Facts  were  held  in 
the  City  of  Los  Angeles ; 

That  these  conferences  were  originally  lield  be- 
tween Eugene  H.  Blanche,  now  deceased,  then  coun- 
sel for  plaintiff,  and  affiant ;  that  a  few  days  before 
trial  Mr.  F.  C.  Leslie,  Assistant  Counsel  for  the 
B.  F.  Goodrich  Company,  plaintiff  herein,  arrived 
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from  Akron,  Ohio,  and  participated  in  one  or  two 
of  these  conferences ; 

That  at  these  conferences  the  Stipulation  of  Facts 
was  discussed  [106]  and  prepared ; 

That  at  these  conferences  the  issue  as  to  w^hether 
or  not  plaintiif  had  passed  on  the  burden  of  the  tax 
was  discussed;  that,  in  particular,  there  was  dis- 
cussed the  manner  in  whicli  plaintiff  would  attempt 
to  prove  that  said  burden  of  the  tax  had  not  been 
passed  on ;  that  affiant  was  informed  by  Mr.  Blanche 
that  it  was  his  intention  to  call  Mr.  George  Hul)boll 
and  Mr.  J.  C.  Herbert,  both  officers  of  the  plaintiff, 
and  of  the  plaintiff's  predecessor,  and  from  them  to 
adduce  verbal  testimony  to  the  effect  that  the  bur- 
den of  the  tax  had  not  been  passed  on;  that,  as  is 
customary  with  affiant  in  order  to  save  the  time 
of  the  Court  in  the  trial  of  these  tax  cases,  affiant 
suggested  that  if  he  were  personally  permitted  to 
discuss  the  matter  with  Messrs.  Hubbell  and  Her- 
bert, he  would  stipulate  as  to  what  these  witnesses 
might  testify  if  they  were  called  as  witnesses  and, 
thus,  save  the  time  of  the  Court  at  the  trial;  that, 
whereupon,  affiant  talked  to  Messrs.  Hubbell  and 
Herbert  and,  as  a  result  of  these  conversations,  he 
became  personally  convinced  that  they  would  un- 
qualifiedly so  testify  were  they  called  to  Court ; 

That  affiant  and  counsel  for  plaintiff  then  pre- 
pared a  Stipulation  which  set  forth  what  both  of 
the  respective  counsel  believed  w'ould  be  the  testi- 
mony of  these  witnesses  were  they  called  to  testify ; 
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that  at  one  of  these  conferences  (the  particular  con- 
ference is  not  recalled  by  affiant)  it  was  expressly 
agreed  between  affiant  and  Mr.  Eugene  H.  Blanche 
that  all  reservations  as  to  the  sufficiency  of  the  testi- 
mony to  sustain  the  burden  of  proof  of  plaintiff 
would  be  reserved  and,  further,  that  affiant  specifi- 
cally cautioned  the  said  Eugene  H.  Blanche  that 
affiant  did  not  believe  that  the  verbal  testimony  of 
Messrs.  Hubbell  and  Herbert  was  sufficient  in  that 
it  was  not  the  best  evidence  and  affiant  suggested 
that  the  books  and  records  of  plaintiff  or  plaintiff's 
predecessor,  if  any,  were  the  only  proper  proof; 

That  at  no  time  was  it  the  intention  of  affiant  to 
agree  in  [107]  stipulating  to  what  Messrs.  Herbert 
and  Hubbell  would  testify  if  they  were  called,  that 
affiant  on  behalf  of  defendant  waived  the  right  to 
object  to  the  introduction  of  these  stipulations  re 
testimony  on  the  ground  that  the  same  were  not  the 
best  evidence  of  the  facts  which  the  stipulations  re 
testimony  sought  to  prove ; 

That  when  Mr.  Blanche  in  open  court  made  the 
statement  with  reference  to  the  Stipulation  of 
Facts,  that  "By  stipulation  of  counsel  for  the  Gov- 
ernment there  will  be  no  question  of  a  foundation 
raised"  affiant  assented  to  the  statement;  that  in  so 
doing  affiant  did  not  intend  to  waive  the  right  to 
object  to  the  stipulated  testimony  upon  the  ground 
that  it  was  not  the  best  evidence. 

ARMOND  MONROE  JEWELL 
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Subsci'ibed  and  Sworn  to  before  me,  this  14  day 
of  April,  1941. 
[Seal]  R.  S.  ZIMMERMAN, 

Clerk,   U.    S.    District   Court, 
Southern   District   of   Cali- 
fornia, 
By  LOUIS  J.  SOMERS, 
Deputy. 

[Endorsed] :     Filed  Apr.  14,  1941.  R.  S.  Zimmer- 
man, Clerk.  By  J.  M.  Horn,  Deputy.  [108] 


At  a  stated  term,  to-wit :  The  February  Term, 
A.  I).  1941,  of  the  District  Court  of  the  United 
States  of  America,  within  and  for  the  Central  Divi- 
sion of  the  Southern  District  of  California,  held  at 
the  Court  Room  thereof,  in  the  City  of  Los  Angeles 
on  Tuesday,  the  15t]i  day  of  April  in  the  year  of 
our  Lord  one  thousand  nine  hundred  and  forty-one. 

Present:  The  Honorable:  Paul  J.  McCormick,  Dis- 
trict Judge. 

[Title  of  Cause.] 

This  cause  coming  on  for  hearing  on  motion  of 
the  plaintiff  to  re-open  the  case  and  to  admit  fur- 
ther ])roof,  pursuant  to  notice,  filed  February  3, 
1941;  Ray  J.  Coleman,  Esq.,  appearing  as  comisel 
for  the  plaintiff;  A.  M.  Jewell,  Assistant  U.  S. 
Attorney,  appearing  as  counsel  for  the  Government ; 
and  C.  W.  Lmisford,  court  reporter,  being  present 
and  reporting  the  testimony  and  the  proceedings; 
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At  10:25  A.  M.  Attorney  Coleman  makes  a  state- 
ment in  support  of  motion ;  at  10 :40  A.  M.  Attorney 
Jewell  makes  a  reply  statement  in  opposition;  and 
at  10:50  A.  M.  Attorney  Coleman  makes  closing 
statement  in  support  of  motion. 

The  Court  renders  oral  opinion  and  orders  that 
the  motion  be  denied.  [109] 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 

OF  LAW 

This  matter  having  come  on  regularly  for  trial 
on  February  10,  1940,  plaintiff  being  represented  by 
F.  C.  Leslie,  Esquire,  and  Eugene  H.  Blanche, 
Esquire,  and  defendant  being  represented  by  the 
United  States  Attorney  for  the  Southern  Judicial 
District  of  California,  through  Armond  Monroe 
Jewell,  Assistant  United  States  Attorney,  and  evi- 
dence having  been  offered  to  and  received  by  the 
Court,  and  the  cause  ordered  submitted  upon  the 
filing  of  briefs  in  behalf  of  each  party,  and  the  said 
briefs  having  been  filed,  and  this  Court  having 
drawn  its  "Conclusions  of  the  Court  on  the  Merits 
of  the  Action",  and  plaintiff,  by  its  attorneys  New- 
lin  &  Ashburn,  through  Ray  J.  Coleman,  Esquire, 
having  moved  to  reopen  the  case  to  admit  further 
proof,  and  said  motion  having  been  opposed  by  de- 
fendant through  its  attorneys  above  named,  and  the 
Court  having  denied  plaintiff's  said  motion  to  re- 
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open  the  case  to  admit  fui-ther  proof,  the  Court  now 
makes  its  Findings  of  Fact  and  Conclusions  of  Law : 

FINDINGS  OF  FACT 

I. 

That  on  June  20,  1927,  Pacific  Goodrich  Rubber 
Company  was  incorporated  under  the  Uxws  of  the 
State  of  Delaware,  and  that  said  corporation  was 
dissolved  on  or  about  December  21,  1934. 

II. 

That  ])laintiff  now  is  and  at  all  times  herein  men- 
tioned w^as  a  corporation  organized  and  existing 
under  and  by  virtue  of  the  laws  [110]  of  the  State 
of  New  York;  and  that  it  is  and  at  all  times  men- 
tioned herein  was  qualified  to  do  business  in  the 
State  of  California,  and  has  its  principal  office  and 
place  of  business  in  Akron,  Ohio,  with  an  office  in 
Los  Angeles,  California. 

III. 

That  defendant  herein,  the  United  States  of 
America,  now^  is  and  at  all  times  herein  mentioned 
was  a  body  politic. 

IV. 

That  this  action  arose  under  the  laws  of  the 
United  States  levying  and  providing  for  the  collec- 
tion of  internal  revenue,  and  more  particularly  un- 
der the  Act  of  Jmie  6,  1932,  Chapter  209,  Sec.  602, 
47  Stat.  261,  as  modified  by  the  Act  of  May  12,  1933, 
Chapter  25,  Sec.  9  (a),  48  Stat.  35,  and  was  brought 
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for  the  recovery  of  manufacturer's  excise  tax  paid 
under  protest  by  the  plaintiff's  predecessor  in  in- 
terest Pacific  Goodrich  Rubber  Company. 

V. 

That  the  tax  sought  to  be  recovered  in  this  action 
was  paid  to  John  P.  Carter,  the  Collector  of  In- 
ternal Revenue  for  the  Sixth  District  of  California ; 
that  said  John  P.  Carter  died  prior  to  the  com- 
mencement of  this  action,  to-wit,  on  or  about  April 
24,  1935 ;  that  Nat  Rogan  succeeded  the  said  John  P. 
Carter  as  Collector  of  Internal  Revenue  for  the 
Sixth  District  of  California  and  still  holds  that 
position. 

VI. 

That  on  June  30,  1934,  eight  thousand  (8,000) 
shares  of  the  capital  stock  of  Pacific  Goodrich 
Rubber  Company  were  issued  and  outstanding,  and 
none  of  the  shares  of  said  stock  were  subscribed  for 
but  unissued ;  that  at  all  times  on  and  after  June  30, 
1934,  the  number  of  shares  of  stock  of  the  Pacific 
Goodrich  Rubber  Company  which  were  issued  and 
outstanding  remained  michanged;  and  that  at  no 
time  on  or  after  June,  1934,  were  any  of  said  shares 
subscribed  for  but  unissued.  [Ill] 

YII. 

That  at  all  times  from  the  date  of  the  first  issu- 
ance of  stock  of  the  Pacific  Goodrich  Rubber  Com- 
pany up  to  and  including  the  date  of  its  dissolution 
all  of  the  stock  issued  by  Pacific  Goodrich  Rubber 
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Company  was  issued  in  the  name  of  plaintiff  or  in 
the  name  of  trustees  for  the  benefit  of  plaintiff  and 
plaintiff  was  the  owner  thereof. 

VIII. 

That,  under  Section  16  of  the  Agricultural  Ad- 
justment Act  (Public  No.  10,  73d  Congress;  May  23, 
1933,  c.  25,  Title  I,  Sec.  16,  48  Stat.  40;  7  U.  S.  C.  A. 
Sec.  616),  plaintiff's  predecessor  in  interest.  Pacific 
Goodrich  Rubber  Company,  was  required  to  pay  a 
tax  upon  the  sale  or  other  disposition  of  any  article 
processed  wholly  or  in  chief  value  from  cotton  which 
it  had  on  hand  or  in  transit  to  it  on  August  1,  1933 
(the  date  the  processing  tax  on  cotton  went  mto 
effect  by  proclamation  of  the  Secretary  of  Agricul- 
ture), in  an  amount  equivalent  to  the  tax  which 
would  have  been  paid  on  said  cotton  had  it  actually 
been  processed  after  August  1,  1933,  i.  e.,  $0.044184 
per  pound;  that  under  Section  9  (a)  of  said  Agri- 
cultural Adjustment  Act  (Sec.  9,  48  Stat.  35:  7 
IT.  S.  C.  A.  Sec.  609),  plaintiff's  said  predecessor  in 
interest  was  allowed  to  compute  the  manufacturer's 
excise  tax  on  tires  levied  by  Section  602  of  the 
Revenue  Act  of  1932  by  deducting  from  the  weight 
of  said  tires  the  weight  of  processed  cotton  in  said 
tires  upon  which  a  processing  tax,  including  a  floor 
stocks  tax,  had  been  paid  under  Section  9  (a)  or 
Section  16  (a)  of  the  Agricultural  Adjustment  Act. 

IX. 

That  on  August  1,  1933,  plaintiff's  predecessor  in 
interest,  Pacific  Goodrich  Rubber  Company,  held 
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for  sale  or  other  disposition  articles  processed 
wholly  or  in  chief  value  from  cotton,  to  wit,  tire 
fabrics,  threads  and  other  materials  having  a  total 
cotton  content  of  782,474  pounds,  said  articles  being 
hereinafter  referred  to  as  pro-  [112]  cessed  cotton; 
that  pursuant  to  Sec.  16  of  the  Agricultural  Ad- 
justment Act  and  the  Regulations  of  the  Secretary 
of  the  Treasury  established  thereunder,  the  plain- 
tiff's predecessor  in  interest,  the  Pacific  Goodrich 
Rubber  Company,  duly  prepared  and  filed  with 
John  P.  Carter,  now  deceased  the  then  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia, its  return  reporting  the  sale  or  other  dis- 
position of  the  said  processed  cotton  of  782,474 
pounds,  and  paid  to  said  Collector  a  tax  thereon  at 
the  rate  of  $0.044184  per  pound  as  duly  fixed  by  the 
Secretary  of  Agriculture  in  the  total  sum  of  $34,- 
648.08.  That  said  tax  w^as  paid  in  four  installments 
as  follows: 

August  31,  1933 $  7,368.06 

September  30,  1933 7,368.06 

October  31,  1933 11,249.98 

November  30,  1933 8,666.03 

That  no  portion  of  said  tax  of  $34,648.08  has  been 
refunded  or  credited  to  ]:)laintiif  or  to  plaintiff's 
predecessor  in  interest  Pacific  Goodricli  Rubber 
Company. 

X. 
Til  at    during   the   period   from   August    1,    1933, 
tln^ough  January  5,  1934,  Pacific  Goodrich  Rubber 
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Company  manufactured  and  sold  tires  (exclusive  of 
tax  free  tires  sold  to  the  government  for  export) 
which  contained  705,806  pounds  of  tlie  aforemen- 
tioned 782.474  pounds  of  processed  cotton  which 
were  held  for  sale  or  other  disposition  by  said  com- 
pany on  August  1,  1933.  That  the  other  and  remain- 
ing 76,668  pounds  of  processed  cotton  which  Pacific 
Goodrich  Rubber  Company  held  for  sale  or  other 
disposition  on  August  1,  1933,  were  manufactured 
and  sold  in  rubber  jjroducts  other  than  tires  or 
wasted. 

XI. 
That  in  computing  the  manufacturer's  excise  tax 
imposed  by  Sec.  602  of  the  Revenue  Act  of  1932  on 
the  aforementioned  tires  manufactured  and  sold  by 
Pacific  Goodrich  Rubber  Company  during  the 
j)eriod  from  August  1,  1933,  through  January  5, 
1934,  said  company  deducted  from  the  weight  of 
said  tires  the  w^eight  of  the  705,806  pounds  of  [113] 
processed  cotton  contained  therein  on  which  it  had 
paid  the  tax  imposed  by  Sec.  16  of  the  Agricultural 
Adjustment  Act.  That  the  manufacturer's  excise 
tax  so  computed  was  reported  by  Pacific  Goodrich 
Rubber  Company  by  the  filing  of  manufacturer's 
excise  tax  returns  with  said  Jolm  P.  Carter,  de- 
ceased, the  then  Collector  of  Intei'ual  Revenue  for 
the  Sixth  District  of  California,  and  the  amount  of 
the  tax  so  com]nited,  to  wit,  the  sum  of  21/4  cents 
])er  pound  on  the  weight  of  said  tires  less  the  weiglit 
of  the  processed  cotton  contained  therein  on  \\hicli 
the  tax  imposed  by  Sec.  16  of  the  Agricultural  Ad- 
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justment  Act  had  been  paid,  was  paid  to  said  Col- 
lector of  Internal  Revenue. 

XII. 

That  the  aforementioned  computation  of  the  man- 
ufacturer's excise  tax  was  rejected  and  disallowed 
by  the  defendant  and  John  P.  Carter,  deceased,  the 
then  Collector  of  Internal  Revenue,  and  on  or  about 
April  10,  1934,  demand  was  made  upon  the  Pacific 
Goodrich  Rubber  Company  by  the  defendant  and 
said  Collector  of  Internal  Revenue  for  the  payment 
of  additional  manufacturer's  excise  tax  in  the  sum 
of  $15,880.64,  together  with  interest  thereon  in  the 
sum  of  $569.74,  which  interest  was  assessed  against 
said  company  on  June  9,  1934;  that  said  additional 
manufacturer's  excise  tax  demanded  of  said  Pa- 
cific Goodrich  Rubber  Company  was  a  tax  of  2ys 
cents  per  pound  on  the  705,806  pounds  of  processed 
cotton  on  which  said  company  had  paid  the  tax 
imposed  by  Sec.  16  of  the  Agricultural  Adjustment 
Act,  and  the  weight  of  which,  for  the  purpose  of 
computing  the  manufacturer's  excise  tax,  was  de- 
ducted by  said  company  from  the  weight  of  the  tires 
manufactured  and  sold  by  it  during  the  period 
from  August  1,  1933,  through  January  5,  1934.  That 
in  response  to  said  demand  said  additional  manu- 
facturer's excise  tax  of  $15,880.64  was  paid  by  the 
Pacific  Goodrich  Rubber  Company  on  or  about 
April  18,  1934,  and  the  interest  thereon  of  $569.74 
was  paid  by  the  Pacific  Goodrich  Rubber  Company 
on  or  about  July  27,  1934.  That  said  payments  were 
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made  under  written  protest  and  solely  for  tlie  pur- 
pose of  avoiding  [114]  penalties  and  interest,  and 
said  Collector  of  Internal  Revenue  was  so  advised  at 
the  time  of  payment.  That  the  defendant  and  said 
Collector  of  Internal  Revenue  in  arriving  at  the 
amount  of  the  additional  manufacturer's  excise  tax 
and  the  interest  thereon  to  be  demanded  of  the  Pa- 
cific Goodrich  Rubber  Company  determined  for  their 
convenience  that  the  additional  tax  should  be  de- 
manded for  the  months  of  November  and  December, 
1933,  and  the  Pacific  Goodrich  Rubber  Comj^any 
did  not  object  to  this  action  if  demand  for  an  addi- 
tional manufacturer's  excise  tax  was  to  be  made  but 
did  object  to  any  additional  taxes  being  demanded. 

XIII. 
On  July  6,  1934  the  Board  of  Directors  of  Pacific 
Goodrich  Rubber  Company  held  a  meeting;  a  true 
copy  of  the   minutes  of  said   meeting   are   on   file 
herein  and  marked  plaintiff's  Exhibit  ''I", 

XIV. 

On  July  6,  1934  the  stockholders  of  the  Pacific 
Goodrich  Rubber  Company  held  a  meeting;  a  true 
copy  of  the  minutes  of  said  meeting  are  on  file 
herein  and  marked  plaintiff's  Exhibit  "I''. 

XY. 

On  August  24,  1934  the  Board  of  Directors  of 
Pacific  Goodrich  Rubber  Com])any  held  a  meeting; 
a  true  copy  of  the  minutes  of  said  meeting  are  on 
file  herein  and  marked  plaintiff's  Exhibit  "I''. 
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XVI. 

On  June  30,  1934  the  Pacific  Goodrich  Rubber 
Company  executed  an  assignment  to  the  plaintiff,  a 
true  copy  of  which  assignment  appears  on  page 
three  of  plaintiff's  "First  Amended  Petition." 

XVII. 

On  August  14,  1935  the  Pacific  Goodrich  Rubber 
Company  executed  an  assignment  to  plaintiff,  a  true 
copy  of  which  assignment  appears  on  pages  four 
and  five  of  plaintiff's  "First  Amended  Petition." 

XVIII. 

That  on  or  about  August  31,  1935,  each  the  plain- 
tiff and  the  [115]  Pacific  Goodrich  Rubber  Com- 
pany filed  with  Nat  Rogan,  the  then  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia, a  claim  for  refund  dated  August  19,  1935, 
of  the  additional  manufacturer's  excise  tax  and  in- 
terest thereon  in  the  aggregate  sum  of  $16450.39 
which  was  paid  by  the  Pacific  Goodrich  Rubber 
Company  under  protest  as  described  in  paragraph 
XII  above.  That  each  of  said  claims  was  made  upon 
the  ground  alleged  therein  that  under  Sec.  9  of  the 
Agricultural  Adjustment  Act  the  taxpayer  in  com- 
puting the  manufacturer's  excise  tax  on  the  tires 
manufactured  and  sold  by  it  was  entitled  to  deduct 
from  the  weight  of  said  tires  the  weight  of  the  pro- 
cessed cotton  therein  on  which  it  had  paid  a  floor 
stocks  tax  under  Sec.  16  of  the  Agricultural  Adjust- 
ment  Act;   that   as   an   additional   reason    for   the 
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allowance  of  the  plaintiff's  claim,  it  was  alleged 
therein  that  the  plaintiff  was  entitled  to  the  refund 
claimed  by  reason  of  the  aforementioned  assign- 
ment of  June  30,  1934,  from  Pacific  Goodrich  Rub- 
ber Company,  which  assignment  is  described  in 
paragraph  XVI  above. 

XIX. 

That  on  or  about  April  21,  1936,  each  the  plain- 
tiff and  the  Pacific  Goodrich  Rubber  Company  filed 
with  Nat  Rogan,  the  then  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  an 
amended  claim  for  refund  dated  March  30,  1936,  of 
the  same  tax  and  interest  as  that  the  refund  of 
which  was  claimed  in  their  original  claims  for  re- 
fund described  in  paragraph  XVIII  above.  That 
each  of  said  amended  claims  for  refund  alleged  the 
same  grounds  for  its  allowance  as  those  alleged  in 
the  original  claims  for  refund,  and  each  alleged  in 
addition  the  further  reason  for  its  allowance  that 
the  taxpayer  did  not  include  the  tax,  the  refund 
of  which  was  claimed,  in  the  price  of  the  articles 
on  which  said  tax  was  imposed,  nor  did  it  collect 
the  amount  of  said  tax  from  the  persons  to  whom 
said  articles  were  sold.  [116] 

XX. 

That  on  May  22,  1936  the  Conunissioner  of  Inter- 
nal Revenue  by  letter  addressed  to  the  plaintiff  re- 
jected in  full  both  the  original  and  amended  claims 
for  refund  of  the  plaintiff'  on  the  ground  that  there 
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was  on  file  in  his  office  a  claim  filed  by  the  Pacific 
Goodrich  Rubber  Company  for  refund  of  the  same 
tax,  based  on  the  same  contentions,  and  that  the 
plaintiff's  claims  were  therefore  duplicate  claims. 
That  on  April  8,  1936,  the  Commissioner  of  Inter- 
nal Revenue  rejected  the  original  claim  for  refund 
of  the  Pacific  Goodrich  Rubber  Company,  and  on 
May  22,  1936,  by  letter  addressed  to  the  Pacific 
Goodrich  Rubber  Company  said  Commissioner  re- 
jected in  full  the  amended  claim  for  refund  of  said 
company.  That  said  rejections  of  the  claims  of  the 
Pacific  Goodrich  Rubber  Company  were  made  on 
the  grounds  that  the  proper  interpretation  of  Sec. 
9  (a)  of  the  Agricultural  Adjustment  Act  did  not 
entitle  said  company  to  a  credit  for  the  fioor  stocks 
tax  paid  on  the  cotton  contents  of  tires  in  comj^uting 
the  manufacturer's  excise  tax.  That  neither  the 
whole  or  any  part  of  said  additional  manufacturer's 
excise  tax  and  interest  in  the  aggregate  sum  of 
$16,450.39,  which  was  paid  by  the  Pacific  Goodrich 
Rubber  Company  under  protest  as  aforesaid,  has 
been  repaid  or  refunded  to  the  plaintiff  or  to  the 
Pacific  Goodrich  Rubber  Company,  and  no  other 
action  than  the  filing  of  said  claims  for  refund  and 
the  bringing  of  this  action  has  been  brought  or 
taken  by  the  plaintiff  or  the  Pacific  Goodrich  Rub- 
ber Company  for  the  recovery  of  said  tax  and  in- 
terest. 

XXI. 
That  on  July  8,  1936,  the  plaintiff  filed  with  the 
Collector  of  Internal  Revenue  at  Akron,  Ohio,  a 
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claim  for  abatement  of  certain  taxes  and  interest 
having  no  relation  to  the  taxes  and  interest  involved 
in  this  proceeding,  but  in  which  the  plaintiff  de- 
scribed itself  as  the  successor  to  the  Pacific  Good- 
rich Rubber  Comi:)any,  and  in  which  it  made  the 
statement  that  Pacific  Goodrich  Rubber  Company 
transferred  its  assets  to  The  B.  F.  Goodrich  Com- 
pany on  or  about  June  [117]  30,  1934,  and  was  dis- 
solved December  31,  1934. 

XXII. 

That  throughout  the  period  from  August  1,  1933, 
to  April  10,  1934,  the  Pacific  Goodrich  Rubber 
Company  was  informed  and  believed  that,  for  the 
purpose  of  computing  the  manufacturer's  excise  tax 
on  tires  manufactured  and  sold  by  it,  it  was  en- 
titled under  the  provisions  of  Sec.  9  (a)  of  the  Agri- 
cultural Adjustment  Act  to  deduct  from  the  weight 
of  the  tires  so  sold  the  weight  of  the  processed  cot- 
ton contained  therein  upon  which  a  tax  had  been 
paid  either  under  Sec.  9  (a)  or  Sec.  16  of  the  Agri- 
cultural Adjustment  Act;  that  Pacific  Goodrich 
Rubber  Company  and  plaintiff  at  all  times  prior  to 
said  April  10,  1934,  believed  that  the  tax  burden 
with  respect  to  such  tires  would  amount  to  $0.044184 
on  the  processed  cotton  contained  in  said  tires  and 
214^  cents  per  pound  on  the  remaining  weight  of  said 
tires;  that  at  no  time  during  the  period  preceding 
April  10,  1934,  did  Pacific  Goodrich  Rubber  Com- 
pany or  plaintiff  contemplate  that  Pacific  Goodrich 
Rubber  Company  or  plaintiff  would  be  compelled 
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to  pay  an  additional  manufacturer's  excise  tax  of 
2%  cents  per  pound  on  the  weight  of  the  processed 
cotton  contained  in  said  tires  and  on  which  had 
been  paid  a  floor  stocks  tax  under  Sec.  16  of  the 
Agricultural  Adjustment  Act.  That  all  tires  contain- 
ing processed  cotton  which  was  held  for  sale  or 
other  disposition  by  the  Pacific  Goodrich  Rubber 
Company  on  August  1,  1933  were  sold  and  billed 
to  the  purchasers  or  vendees  of  the  Pacific  Good- 
rich Rubber  Company  long  before  demand  was  first 
made  upon  said  company  that  it  pay  an  additional 
manufacturer's  excise  tax  of  2%  cents  per  pound  on 
the  weight  of  the  processed  cotton  contained  in  said 
tires,  and  that  after  said  additional  tax  had  been 
demanded  and  paid  no  additional  billing  was  made 
to  said  purchasers  or  vendees  and  no  additional 
amount  collected  from  them., 

XXIII. 

That  J.  C.  Herbert,  Secretary  of  the  Pacific  Good- 
rich Rubber  Company,  during  the  tax  period  in- 
volved herein,  testified  as  appears  [118]  on  pages 
two  and  three  of  the  ''Stipulation  of  Facts"  on 
file  herein;  that  George  Hubbel],  Assistant  Treas- 
urer of  plaintiff,  testified  as  appears  on  pages  three, 
four,  five,  six,  seven,  eight,  nine  and  ten  of  plain- 
tiff's "Stipulation  of  Facts"  on  file  herein. 
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CONCLUSIONS  OF  LAW 

I. 

That  the  tax  imposed  by  Sec.  602  of  the  Revenue 
Act  of  1932  on  tires  is  a  manufacturer's  sales  tax 
within  the  meaning  of  the  proviso  clause  of  Sec. 
9  (a)  of  the  Agricultural  Adjustment  Act;  that  un- 
der said  Sec.  9  (a)  of  the  Agricultural  Adjustment 
Act  the  manufacturer's  excise  tax  on  tires  imposed 
by  Sec.  602  of  the  Revenue  Act  of  1932  should  be 
com})uted  on  the  basis  of  the  weight  of  said  tires, 
less  the  weight  of  the  processed  cotton  therein  on 
which  either  a  processing  tax  imposed  by  Sec.  9  (a) 
of  the  Agricultural  Adjustment  Act  or  a  floor  stocks 
tax  imposed  by  Sec.  16  (a)  of  said  Act  has  been 
paid;  that  it  was  the  intention  of  Congress  by  the 
use  of  the  words  ^'processing  tax"  in  the  proviso 
clause  of  Sec.  9  (a)  of  the  Agricultural  Adjustment 
Act  to  refer  not  only  to  the  tax  imposed  by  Sec. 
9  (a)  of  said  Act,  but  to  the  so-called  floor  stocks 
tax  imposed  by  Sec.  16  (a)  of  said  Act ;  that  under 
Sec.  9  (a)  of  the  Agricultural  Adjustment  Act  the 
plaintiff's  predecessor  in  interest,  the  Pacific  Good- 
rich Rubber  Company,  was  entitled  to  comj^ute  the 
manufacturer's  excise  tax  on  the  tires  sold  by  it 
during  the  ])eriod  from  August  1,  1933,  through 
January  5,  1934,  by  deducting  from  the  weight  of 
said  tires  the  weight  of  the  processed  cotton  con- 
tained therein  on  which  a  floor  stocks  tax  imjjosed 
by  Sec.  16  of  the  Agricultural  Adjustment  Act  had 
been  paid. 
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II. 

That  the  tax,  the  refund  of  which  is  sought  in 
this  action,  is  a  manufacturer's  excise  tax  errone- 
ously, illegally  and  unjustly  demanded  and  collect- 
ed from  the  plaintiff's  i^redecessor  in  interest,  the 
Pacific  Goodrich  Rubber  Company ;  that  apart  from 
the  right  of  said  company  under  the  applicable  rev- 
enue laws  to  a  refmid  of  the  wrongfully  demanded 
and  collected  excess  taxes,  it  is  entitled  as  the  tax- 
payer to  such  refund  under  the  equitable  remedy  of 
[119]  money  had  and  received. 

III. 

That  this  is  not  an  action  for  the  recovery  of  floor 
stocks  taxes  collected  by  the  defendant  under  the 
provisions  of  the  Agricultural  Adjustment  Act,  and 
that  the  administrative  procedure  under  Sec.  902 
et  seq.  of  the  Revenue  Act  of  1936  is,  therefore,  in- 
applicable. 

IV. 

That  the  proviso  clause  of  Sec.  9  (a)  of  the  Agri- 
cultural Adjustment  Act  relating  to  the  computa- 
tion of  the  manufacturer's  excise  tax  was  valid  and 
constitutional,  and  that  it  was  not  rendered  invalid 
or  unconstitutional,  nor  was  the  right  to  a  refund 
of  the  additional  manufacturer's  excise  tax,  the 
refund  of  which  is  sought  in  this  action,  nullified 
by  the  invalidity  and  miconstitutionality  of  other 
provisions  of  that  act;  that  in  any  event  the  tax, 
the  refund  of  which  is  sought  in  this  action,  is 
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jiot  a  floor  stocks  tax  imposed  under  the  Agricul- 
tural Adjustment  Act,  but  is  a  manufacturer's  ex- 
cise tax  having  only  an  indirect  relation  to  the  levy 
of  such  floor  stocks  tax. 

V. 

That  the  right  to  the  refund  of  the  tax  which  is 
sought  to  be  recovered  in  this  action  was  not  ac- 
quired by  the  i^laintiff  by  reason  of  its  ownershij) 
of  all  of  the  stock  of  the  Pacific  Goodrich  Rubber 
Company  or  by  the  dissolution  of  that  company 
or  by  the  distribution  in  kind  by  said  comjjany 
of  all  of  its  assets  to  plaintiff,  but  vested  in  plain- 
tiff by  reason  of  the  two  written  assignments  exe- 
cuted by  the  Pacific  Goodrich  Rubber  Company  in 
favor  of  the  plaintiff  on  June  30,  1934,  and  August 
14,  1935,  respectively.  That  said  assignments  to  the 
extent  that  the}-  constituted  assignments  of  a  claim 
against  the  United  States  were  absolutely  null  and 
void  ab  initio  mider  the  provisions  of  Sec.  3477  of 
the  Revised  Statutes  and  the  plaintiff  accordingly 
acquired  no  rights  thereunder  to  the  refmid  of  the 
tax  herein  sought  to  be  recovered.  That  the  plain- 
tiff [120]  also  acquired  no  right  to  the  refund  of 
the  tax  herein  sought  to  be  i*ecovered  by  reason  of 
its  ownership  of  all  of  the  stock  of  the  Pacific 
Goodrich  Rubber  Company  or  by  dissolution  of  that 
company  or  by  the  distribution  in  kind  by  said 
company  of  all  of  its  assets  to  the  plaintiff. 
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VI. 

That  under  Sec.  621  (d)  of  the  Ee venue  Act  of 
1932  only  "the  person  who  paid  the  tax"  can  es- 
tablish the  facts  required  by  that  section  to  be  es- 
tablished as  a  condition  to  the  allowance  of  a  re- 
fund of  such  taxes  under  Sec.  3220  of  the  Revised 
Statutes.  That  the  plaintiff  is  not  "the  person  who 
paid  the  tax"  within  the  meaning  of  that  phrase  as 
used  in  Sec.  621  (d)  of  the  Revenue  Act  of  1932. 

VII. 

That  plaintiif  failed  to  establish  that  the  tax, 
the  refund  of  which  is  sought  by  this  action,  was 
not  passed  on  to  the  vendees  or  purchasers  of  the 
Pacific  Goodrich  Rubber  Company  within  the  re- 
quirements of  Sec.  621  (d)  of  the  Revenue  Act  of 
1932. 

YIII. 

That  plaintiff  should  recover  nothing  against 
defendant  and  that  defendant  should  have  and  re- 
cover of  and  from  the  plaintiff  judgment  for  its 
costs  of  suit  herein  incurred. 

Let  judgment  be  entered  accordingly. 

Dated:  August  2nd,  1941,  at  3  P.  M. 

PAUL  J.  McCORMICK, 

United  States  District  Judge. 
Approved  as  to  form. 


Attorneys  for  i)laintiff. 

[Endorsed]:  Filed  Aug.  4,  1941.  R.  S.  Zimmer- 
man, Clerk.  By  B.  B.  Hansen,  Deputy.  [121] 
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In  the  District  Court  of  the  United  States  in  and 
for  the  Southern  District  of  California,  Central 
Division. 

No.  8138-M  Civil 

THE  B.  F.  GOODRICH  COMPANY,  a  corpo- 
ration, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

This  matter  having  come  on  regularly  for  trial 
on  February  10,  1940,  ])]aintiff  being  represented 
by  F.  C.  Leslie,  Esquire,  and  Eugene  H.  Blanche, 
Esquire,  and  defendant  being  represented  by  the 
United  States  Attorne.y  for  the  Southern  Judicial 
District  of  California,  through  Armond  Monroe 
Jewell,  Assistant  United  States  Attorney,  and  evi- 
dence having  been  offered  to  and  received  by  the 
Court,  and  the  cause  ordered  submitted  upon  the 
filing  of  briefs  in  behalf  of  each  party,  and  the 
said  briefs  having  been  filed,  and  this  Court  having 
drawn  and  filed  its  "Conclusions  of  tlie  Court  on 
the  Merits  of  the  Action",  and  plaintiff",  by  its 
attorneys  Newlin  &  Ashburn,  through  Ray  J.  Cole- 
man, Esquire,  having  moved  to  reopen  the  case  to 
admit  further  proof,  and  said  motion  having  been 
opposed  by  defendant  through  its   attorney  above 
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named,  and  the  Court  having  denied  plaintiff's 
said  motion  to  re-open  the  case  to  admit  further 
proof,  and  the  Court,  after  consideration  of  pro- 
posed findings  of  fact  and  conclusions  of  law  sub- 
mitted by  respective  attorneys  and  having  made 
its  findings  of  fact  and  conclusions  of  law,  and 
filed  the  same  herein. 

Now,  Therefore,  It  Is  Hereby  Ordered,  Adjudged 
And  Decreed  that  plaintiff  take  nothing  by  its 
complaint,  that  the  same  be  and  hereby  is  dismissed 
and  defendant  have  judgment  for  its  costs  taxed  in 
the  sum  of  $20.00. 

Dated :  August  2nd,  1941,  at  3 :10  P.  M. 
PAUL  J.  McCORMICK, 

United  States  District  Judge. 
Ai^proved  as  to  form. 


Attorneys  for  plaintiff. 
Judgment   entered  Aug.  4,   1941. 
Docketed  Aug.  4,  1941. 
Book  C.  O.  6,  Page  129. 

R.  S.  Zimmerman,  Clerk. 

By  B.  B.  Hansen,  Deputy. 

[Endorsed]:  Filed  Aug.  4,  1941.  R.  S.  Zimmer 
man.  Clerk.  By  B.  B.  Hansen,  Deputy.  [122] 
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[Title  of  District  C^oiirt  and  Cause.] 

I,  R.  S.  Zimmerman,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  the  foregoing  to  be  a  full, 
true,  and  correct  copy  of  an  original  Judgment 
entered  in  the  above-entitled  cause  and  recorded 
in  C.  O.  Book  6 — Central  Division  at  page  129 
thereof;  and  I  do  further  certify  that  the  papers 
hereto  annexed  constitute  the  Judgment  Roll  in 
said  cause. 

Attest  my  hand  and  the  seal  of  said  District 
Court,  this  Oct.  3,  1941. 

R.   S.   ZIMMERMAN, 
Clerk. 
By   B.  B.  HANSEl^, 
Deputy  Clerk. 
(Court  Seal)  [123] 


[Title  of  District  Court  and  Cause.] 

SUPPLEMENTAL  STIPULATION 
RE   EXHIBITS 

It  Is  Hereby  Stipulated  And  Agreed  by  and  be- 
tween the  parties  hereto  by  their  respective  at- 
torneys, as   follows: 

1.  That  Plaintiff's  Exhibit  "F",  being  a  claim 
for  refund  dated  August  19,  1935,  (referred  to  in 
page  6,  line  9  of  Transcript)  is  Exhibit  "D"  re- 
ferred to  in  line  20,  page  8  of  the  Stipulation  of 
Facts  in  the  above  entitled  matter. 
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2.  That  Plaintiff's  Exhibit  ''G",  being  the 
amended  claim  for  refund  of  The  B.  F.  Good- 
trich  Company  (line  13,  page  9  of  Transcript)  is 
the  exhibit  referred  to  as  Exhibit  '^E",  line  29 
page  8  of  said  Stipulation  of  Facts. 

3.  That  Plaintiff's  Exhibits  ''H-1"  and  ''H-2", 
being  letters  addressed  to  The  B.  F.  Goodrich  Com- 
pany and  signed  by  Guy  T.  Helvering,  Commis- 
sioner, by  D.  S.  Bliss,  Deputy  Commissioner,  (lines 
22,  24,  25  and  26,  page  9  of  Transcript),  and 
Plaintiff's  Exhibit  "H-3"  (line  2,  page  10  of  Tran- 
script) is  Exhibit  ^^F"  referred  to  in  line  6,  page 
9  of  said  Stipulation  of  Facts. 

Dated:   March  9th,   1940. 

EUGENE  H.  BLANCHE, 
F.  C.  LESLIE, 

Attorneys  for  Plaintiff. 
BEN  HARRISON, 

United  States  Attorney, 
By   ARMOND  MONROE  JEWELL, 

Assistant  United  States  Attorney, 
Attorney  for  Defendant. 

[Endorsed] :  Filed  May  28,  1940.  R.  S.  Zimmer- 
man, Clerk.  By  C.  E.  Hollister,  Deputy  Clerk.  [124] 
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STIPULATION 

It   Is    Hereby    Stipulated   by    and   between    the 
above-named  plaintiff,   The   B.   F.   Goodrich  Com- 
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pany,  and  above-named  defendant,  United  States 
of  America,  by  and  through  their  respective  counsel, 
that  the  hearing  on  defendant's  Demurrer,  here- 
tofore set  for  April  4th,  1938,  may  be  continued 
to  the  6th  day  of  June,  1938,  at  10  o'clock  A.  M., 
before  the  Honorable   Paul  J.   McCormick. 

Dated:  April  4th,  1938. 

ANDREWS,  BLANCHE  & 
KLINE, 
By    EUGENE  H.  BLANCHE, 

Attorneys    for    Plaintiff. 
BEN  HARRISON, 

United  States  Attorney, 
By   FRANCIS  C.  WHELAN, 

Assistant   L^nited   States 

Attorney, 
Attorneys  for  Defendant. 

[Endorsed]:  Filed  Apr.  8,  1938.  R.  S.  Zimmer- 
man, Clerk  By  L.  B.  Figg,  Deputy  Clerk.  [125] 
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STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
above-named  plaintiff.  The  B.  F.  Goodrich  Com- 
pany, and  above-named  defendant.  United  States 
of  America,  by  and  through  their  respective  counsel, 
that  the  hearing  on  defendant's   Demurrer,  here- 
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tofore  set  for  Jime  13th,  1938,  may  be  continued 
to  the  19th  day  of  Sept.,  1938,  at  10  o'clock  A.  M., 
before  the  Honorable  Paul  J.  McCormick. 

Dated:  June  9th,  1938. 

ANDREWS,  BLANCHE  & 
KLINE, 
By   EUGENE  H.  BLANCHE, 
Attorneys  for  Plaintiff. 
BEN  HARRISON, 

United  States  Attorney, 
By   FRANCIS  C.  WHELAN, 
Assistant  United  States 

Attorney, 
Attorneys  for  Defendant 

[Endorsed]:  Filed  Jun.  13,  1938.  R.  S.  Zimmer- 
man, Clerk.  By  B.  B.  Hansen,  Deputy.  [126] 
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STIPULATION 

It  Is  Hereby  Stipulated  by  and  between  the 
above-named  plaintiff,  The  B.  F.  Goodrich  Com- 
pany, and  above-named  defendant,  United  States 
of  America,  by  and  through  their  respective  counsel, 
that  the  hearing  on  defendant's  Demurrer,  here- 
tofore set  for  the  1st  day  of  August,  1938,  may  be 
continued  to  the  3rd  day  of  October,  1938,  at  10 
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o'clock    A.    M.,    before    the    Honora])le    Paul     J. 
McCormick. 

Dated:  July  28tli,  1938. 

ANDREWS,  BLANC^HE  & 
KLINE, 
By   EUGENE  H.  BLANCHE, 

Attorneys   for  Plaintiff. 
BEN  HARRISON, 

United  States  Attorney, 
By   ARMOND  MONROE  JEWELL, 
Assistant  United  States 

Attorney, 
Attorneys  for  Defendant. 

[Endorsed] :  Filed  Aug.  1,  1938.  R.  S.  Zimmer- 
man, Clerk.  By  L.  B.  Figg,  Deputy  Clerk.  [127] 


164  The  B.  F.  Goodrich  Co. 

[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING!  TIME  TO  FILE 
DEFENDANT'S  BRIEF 

It  is  hereby  stipulated  by  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
defendant  may  have  to  and  including  June  3,  1940 
within  wiiich  to  file  its  brief  in  the  above  entitled 
case. 

Dated  this  20  day  of  May,  1940. 

EUGENE  H.  BLANCHE 
By  EUOENE  H.  BLANCHE 

Attorneys  for  Plaintiif 

BEN  HARRISON 

United  States  Attorney 

EDWARD  H.  MITCHELL 

Asst.  U.  S.  Attorney 

ARMOND  MONROE  JEWELL 
Asst.  U.  S.  Attorney 
By  ARMOND  MONROE  JEWELL 
Attorneys  foi'  Defendant 

It  is  so  ordered  this  28  day  of  May,  1940. 
PAUL  J.  McCORMICK 
Judge 

[Endorsed] :  Filed  May  28,  1940.  R.  S.  Zimmer- 
man, Clerk.  By  C.  E.  Hollister,  Deputy  Clerk.  [128] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  ^i^IME  TO  FILE 
PLAINTIFF'S  REPLY  JiRIEF 

It  is  hereby  stipulated  by  and  between  the  par- 
ties hereto,  through  their  respective  counsel,  that 
plaintiff  may  have  to  and  including-  July  10,  1940, 
within  which  to  fih^  its  rej)ly  brief  in  the  above 
entitled  matter. 

Dated:  this  11th  day  of  June,  1940. 

EUGENE  H.  BLANCHE 

By  EUGENE  H.  BLANCHE 

Attorney  for  Plaintiff 

BEN  HARRISON, 

United  States  Attorney 

EDWARD  H.  MITCHELL, 

Asst.  U.  S.  Attorney 

ARMOND  MONROE  JEWELL, 

Asst.  U.  S.  Attorney 

By  ARMOND  MONROE  JEWELL, 

Attorneys  for  Defendant 

It  is  so  ordered  this  17th  day  of  June,  1940. 
PAUL  J.  McCORMICK, 

Judge 

[Endorsed]:  Filed  Jun.  17,  1940.  R.  S.  Zinnner- 
man.  Clerk.  By  C.  E.  Hollister,  Deputy  Clerk.  [129] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  EXTENDING  TIME  TO  FILE 
PLAINTIFF'S  REPLY  BRIEF 

It  is  liereb}'  stipulated  by  and  between  the  parties 
hereto,  through  their  respective  counsel,  that  Plain- 
tiff may  have  to  and  including  July  24th,  1940, 
within  which  to  file  its  Reply  Brief  in  the  above 
entitled  matter. 

Dated  this  9th  day  of  July,  1940. 

EUGENE  H.  BLANCHE, 
By  EUGENE  H.  BLANCHE, 

BEN  HARRISON, 

United  States  Attorney 
EDWARD  H.  MITCHELL, 

Asst.  U.  S.  Attorney 

ARMOND  MONROE  JEWELL, 
Asst.  U.  S.  Attorney 

By  ARMOND  MONROE  JEWELL, 

Attorneys  for  Defendant. 

It  is  so  ordered  this  lOtli  day  of  July,  1940. 
PAUL  J.  McCORMICK, 
Judge. 

[Endorsed]:  Filed  Jul.  11,  1940.  R.  S.  Zimmer- 
man, Clerk.    By  Edmund  L.  Smith,  De])uty  Clerk. 

[130] 


vs.  United  States  of  America  167 

[Title  of  District  Court  and  Cause.] 

MPJMORANDUM  OF  COSTS  AND 
DISBURSEMENTS 

Disbursements 

Marshal's  Fees $ 

Clerk's  Fees  10.00 

Witness '  Fees  

Attorney's  Docket  Fees  (Sec.  824 
R.  S.)  (Sec.  571-2  Tittle  28 
U.   S.  C.) 10.00 


$20.00 
Taxed     J.M.H. 

United  States  of  America, 
Southern  District  of  California, 
City  of  Los  Angeles — ss. 

Armond  Monroe  Jewell,  being  duly  sworn,  de- 
poses and  says:  that  he  is  one  of  the  attorneys  for 
Defendant  in  the  above  entitled  cause,  and  as  such 
has  knowledge  of  the  facts  relative  to  the  above 
costs  and  disbursements ;  that  the  items  in  the  above 
memorandum  contained  are  correct;  that  said  dis- 
bursements have  been  necessarily  incurred  in  said 
cause;  and  that  the  sei'vices  charged  herein  have 
been  actually  and  necessarily  performed  as  herein 
stated. 

(Seal)  ARMOND  MONROE  JEWELL, 

Assistant  United  States  Attorney 
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Subscribed  and  sworn  to  before  me,  this  8th  day 
of  August,  A.  D.  1941. 

R.  S.  ZIMMERMAN, 
Clerk, 
U.  S.  District  Court,  Southern 
District  of  California 
By  J.  M.  HORN, 

Deputy.  [131] 

To  Newlin  and  Ashburn 

You  will  please  take  notice  that  on  Monday  the 
11th  day  of  August,  A.  D.  1941,  at  the  hour  of  9 :00 
o'clock  A.  M.,  defendant  will  apply  to  the  Clerk  of 
said  Court  to  have  the  within  memorandum  of  costs 
and  disbursements  taxed  pursuant  to  the  rule  of 
said  Court,  in  such  case  made  and  provided. 

ARMOND  MONROE  JEWELL, 
Assistant  United  States  Attorney 

Service  of  within  memorandum  of  costs  and  dis- 
bursements, and  receipt  of  a  copy  thereof  acknowl- 
edged this  day  of ,  A.  D.  193 


Attorney  for 

[Endorsed] :    Filed  Aug.  8,  1941.    R.  S.  Zimmer- 
man. Clerk.   By  J.  M.  Horn,  Deputy.  [132] 
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[Title  of  District  Court  and  Cause.] 

AFFlDAVI^r  OF  SERVICE  BY  MAIL 

United  States  of  America, 
Southern  District  of  California — ss. 

Lois  Hamby,  being  first  duly  sworn,  deposes  and 
says: 

That  she  is  a  citizen  of  the  United  States  and  a 
resident  of  Los  Angeles  County,  California ;  that  her 
business  address  is  600  Federal  Building,  Los  An- 
geles, California ;  that  she  is  over  tlie  age  of  eighteen 
years,  and  not  a  party  to  the  above-entitled  action; 

That  on  August  8,  1941  she  deposited  in  tlie 
United  States  Mails  in  the  Post  Office  at  Temple 
and  Main  Streets,  Los  Angeles,  California,  in  the 
above-entitled  action,  in  an  envelope  bearing  the 
requisite  postage,  a  copy  of  Memorandum  of  Costs 
and  Disbursements  addressed  to  Newlin  &  Ashburn, 
1020  Edison  Building,  Los  Angeles,  California,  at 
which  place  there  is  a  delivery  service  by  Ignited 
States  Mail  from  said  post  office. 

LOIS  HAMBY 

Subscribed  and  sworn  to  before  me,  this  8th  da\' 
of  August,  1941. 

R.  S.  ZIMMERMAN, 
Clerk, 
U.  S.  District  Court,  Southern 
District  of  California 
By  J.  M.  HORN, 
(Court  Seal)  Deputy. 

[Endorsed]:  Filed  Aug.  8,  1941.  R.  S.  Zinuner- 
man,  Clerk.   By  J.  M.  Horn,  Deputy  Clerk.  [133] 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL. 

Notice  is  hereby  given  that  The  B.  F.  Goodrich 
Company,  a  corporation,  plaintiff  above  named, 
hereby  appeals  to  the  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit  from  the  final  judgment  entered 
in  this  action  on  August  4, 1941. 

Dated :  November  3,  1941. 

NEWLIN  &  ASHBURN 
RAY  J.  COLEMAN 

Attorneys  for  Plaintiff 
1020  Edison  Building, 
Los  Angeles,  Calif. 

[Endorsed] :  Copy  mailed  to  U.  S.  Atty.  E.  L.  S. 
Filed  Nov.  3,  1941.  R.  S.  Zimmerman,  Clerk.  By 
J.  M.  Horn,  Deputy.  [134] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  IN  RE  RECORD  ON  APPEAL 

Whereas,  the  parties  hereto  have  agreed  that 
more  than  forty  days  will  be  required  to  prepare 
and  file  the  record  on  appeal  in  the  above  entitled 
cause;  and 

Whereas,  the  plaintiff  in  the  above  entitled  action 
has  heretofore  duly  and  regularly  taken  and  per- 
fected an  appeal  from  the  judgment  heretofore 
made  and  entered  herein  in  favor  of  defendant  and 
against  plaintiff; 
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Now,  therefore,  it  is  hereby  stipulated  that  the 
time  of  said  plaintiff  and  appellant  to  take  steps 
for  the  preparation  of  a  record  on  ai)peal  in  accord- 
ance with  Rnle  75  of  the  Rules  of  Civil  Procedure 
may  be  by  order  of  this  court  extended  to  and  in- 
cluding' the  15th  day  of  January,  1942,  and  the  time 
of  said  defendant  and  apj^ellant  to  file  the  record 
on  appeal  and  to  docket  said  action  on  appeal  may 
be  by  o]*der  of  this  court  extended  to  [136]  and  in- 
cluding' the  25th  day  of  January,  1942. 

Dated,  this  29t]i  day  of  November,  1941. 

WILLIAM   FLEET   PALMER, 

United  States  Attorney 
ARMOND  MONROE  JEWELL, 
Assistant  United  States  Attorney 
By  ARMOND  MONROE  JEWELL, 
Attorneys  for  Defendant  and 
Resj)ondent 
NEWLIN  &  ASTTDURN, 
By  WILLIAM  J.  CURRER,  JR., 
Attorneys  for  Plaintiff  and 
Appellant 

It  is  liereby  ordered  that  the  time  of  a])pellant 
The  B.  F.  Goodrich  Com]iany,  a  cor])oration,  to 
commouco  tlie  ])i'e])arntio"!i  (^f  n  record  on  appeal  is 
hereby  extended  to  and  including  January  15,  1942, 
and  its  time  to  file  the  record  on  appeal  and  to 
docket  said  action  on  a])])eal  is  liereby  extended  to 
and  including  January  25,  1942,  in  accordance  with 
the  foregoing  stijmlation. 


172  The  B.  F.  Goodrich  Co. 

Dated,  November  29tli,  1941. 

PAUL  J.  McCORMICK, 
District  Judge 

[Endorsed] :   Filed  Nov.  29,  1941.   R.  S.  Zimmer- 
man, Clerk.    By  Edmmid  L.  Smith,  Deputy.  [137] 


[Title  of  District  Court  and  Cause.] 

Kjiow  All  Men  by  These  Presents : 

That  we,  The  B.  F.  Goodrich  Company,  a  cor- 
poration, as  Principal,  and  American  Surety  Com- 
pany of  New  York,  a  corporation  under  the  laws  of 
the  State  of  New  York,  as  Surety,  are  held  and 
firmly  bound  imto  the  United  States  of  America,  in 
the  full  and  just  siun  of  Two  Hundred  Fifty  and 
no/100  Dollars  ($250.00)  to  be  paid  to  the  United 
States  of  America,  or  its  certain  attorney,  to  which 
payment  well  and  truly  to  be  made,  we  bind  our- 
selves, our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents. 

Sealed  with  our  seals  and  dated  this  3d  day  of 
November,  in  the  year  of  our  Lord  One  Thousand 
Nine  Hundred  and  Forty-one. 

Whereas,  lately  at  the  District  Court  of  the 
United  States  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  in  a  suit  pending  in  said 
Court  between  The  B.  F.  Goodrich  Company,  a  cor- 
poration.   Plaintiff,    versus    the    Ignited    States    of 
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America,  Defendant,  a  judgment  was  rendered 
against  the  said  The  B.  F.  Goodrich  Comi)any,  a 
corporation,  and  the  said  Tlie  B.  F.  Goodrich  Com- 
pany, a  corporation,  having  filed  a  notice  of  appeal 
to  the  United  States  Circmit  Court  of  Appeals  for 
the  Ninth  Circuit  to  reverse  the  judgment  in  the 
aforesaid  suit. 

Now,  the  condition  of  the  above  obligation  is  such, 
that  if  the  said  The  l>.  F.  Goodrich  Company,  a 
corporation,  shall  prosecute  its  appeal  to  effect,  and 
answer  all  costs  if  it  fails  to  make  its  ])lea  good,  or 
if  the  appeal  is  dismissed  or  the  judgment  affirmed, 
or  of  such  costs  as  the  appellate  court  may  award  if 
the  judgment  is  modified,  then  the  above  obligation 
to  be  void;  else  to  remain  in  full  force  and  virtue. 
THE  B.  F.  GOODRICH  COMPANY 
By  G.  W.  HUBBELL 
Asst.  Treas. 
AMERICAN  SURETY  COMPANY 
OF  NEW  YORK 
By  A.  E.  KRULL 

Resident  Vice  President 
Attest: 

I.  TAYLOR 

Resident  Assistant  Secretary 

Examined  and  recommended  for  approval  as  pro- 
vided by  Rule  13. 

RAY  J.  COLEMAN 
Attorney  [138] 
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State  of  California, 
County  of  Los  Angeles — ss. 

On  this  3d  day  of  November,  A.  D.  1941,  before 
me,  Lucile  M.  Chesley,  a  Notary  Public  in  and  for 
Los  Angeles  County,  State  of  California,  residing 
therein,  duly  commissioned  and  sworn,  personally 
appeared  A.  E.  Krull  joersonally  known  to  me  to 
be  the  Resident  Vice-President  and  I.  Taylor,  per- 
sonally known  to  me  to  be  the  Resident  Assistant 
Secretary  of  the  American  Surety  Company  of  New 
York,  the  Corporation  described  in  and  that  exe- 
cuted the  within  instrument,  and  known  to  me  to 
be  the  persons  who  executed  the  within  instrument 
on  behalf  of  the  Corporation  therein  named,  and 
acknowledged  to  me  that  such  Corporation  executed 
the  same. 

In  witness  whereof,  I  have  hereunto  set  my  hand 
and  affixed  my  official  seal  the  day  and  year  in  this 
Certificate  first  above  written. 

(Seal)  LUCILE  M.  CHESLEY 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  Commission  expires  April  16,  1945. 

[Endorsed]:  Filed  Nov.  3,  1941.  R.  S.  Zimmer- 
man, Clerk.  By  J.  M.  Horn,  Deputy.  [139] 
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[Title  of  District  Court  and  Cause.] 

APPELLANT'S   DESIGNATION   OF  CON- 
TENTS OF  RECORD  ON  APPEAL 

Now  conies  The  B.  F.  Goodrich  Coin])any,  a  cor- 
poration, the  i)laintii¥  and  ap])ellant  herein,  and 
desip^nates  for  inclusion  in  the  record  to  be  filed  in 
the  Circuit  Court  of  Appeals  for  the  Ninth  Circuit 
pursuant  to  tlie  appeal  taken  in  the  above  entitled 
action,  the  complete  record  and  all  tlio  proceeding's 
and  evidence  in  said  action  includiiig  the  following: 

1.  Petition  filed  herein  on  October  1,  1987. 

2.  Affidavit  of  service  of  petition  by  mailing, 
filed  herein  on  October  6,  1937. 

3.  Affidavit  of  service  of  ])etition,  filed  here- 
in on  October  6,  1937. 

4.  Demurrer  filed  herein  on  December  3, 
1937. 

5.  Amendment  to  demurrer,  filed  herein  on 
April  6,  1938. 

6.  Amendment  to  petition,  filed  herein  on 
May  21,  1938.  [140] 

7.  Order  that  ]^etition  be  amended  as  set 
forth  in  the  aforementioned  amendment  to  peti- 
tion, said  order  being  filed  herein  on  May  21, 
1938. 

8.  Second  amendment  to  demurrer,  tiled 
herein  on  August  1,  1938. 

9.  Notice  of  motion  for  order  sustaining  c^e- 
murrer,  filed  herein  on  August  8,  1938. 
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10.  Minute  order  overruling  demurrer,  made 
on  or  about  October  3,  1938. 

11.  Answer  filed  herein  on  February  3,  1939. 

12.  Affidavit  of  service  of  answer  by  mail, 
filed  herein  on  February  3,  1939. 

13.  First  amended  petition,  filed  herein  on 
February  5,  1940. 

14.  Stipulation  as  to  filing  first  amended 
petition  by  plaintiff  and  tliat  answer  of  defend- 
ant to  petition  as  amended  be  the  answer  to  the 
first  amended  petition,  said  stipulation  being 
filed  herein  on  February  5,  1940. 

15.  Substitution  of  attorneys,  filed  herein  on 
February  10,  1940. 

16.  Stipulation  of  facts,  filed  herein  on  Feb- 
ruary 10,  1940. 

17.  Minute  order  submitting  cause  for  de- 
cision on  briefs,  made  on  or  about  February  10, 
1940. 

18.  Conclusions  of  the  court  on  the  merits  of 
the  action,  filed  herein  on  December  31,  1940. 

19.  Minute  order  on  decision  of  action  on 
the  merits,  filed  herein  on  December  31,  1940. 

20.  Substitution  of  attorneys,  filed  herein  on 
February  3,  1941. 

21.  Notice  of  motion  to  reo])en  case  to  ndiv.it 
further  proof,  together  with  the  memorandum 
of  authorities  and  the  [141]  affidavits  attached 
thereto,  said  notice  of  motion  being  filed  herein 
on  February  3,  1941. 
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22.  Affidavit  of  Armoiul  Monroe  Jewell  in 
opposition  to  motion  to  reopen,  filed  herein  on 
April  14,  1941. 

23.  Minute  order  denying  motion  to  reoj)en, 
filed  herein  on  April  15,  1941. 

24.  Findings  of  fact  and  conclusions  of  law- 
dated  August  2, 1941,  and  filed  herein  on  August 
4,  1941. 

25.  Judgment  dated  August  2,  1941,  and 
filed  herein  on  August  4,  1941. 

26.  Certificate  dated  October  3,  1941,  of 
B.  T>.  Hansen,  Deputy  Clerk  of  the  above  en- 
titled court,  certifying  to  the  judgment  and  to 
the  contents  of  the  judgment  roll. 

27.  All  of  the  plaintiff's  exhibits,  consisting 
of  Exhibits  A,  B,  C,  D,  E,  F,  G,  H-1,  H-2,  H-3, 
I,  I-l  and  J. 

28.  All  of  defendant's  exhibits,  consisting  of 
Exhibits  Nos.  1,  2,  3  and  4. 

29.  Reporter's  transcrii)t,  two  copies  of 
which  are  filed  herewith.  The  original  was  filed 
with  the  above  entitled  court  on  or  about  Feb- 
ruary 20,  1940,  and  at  that  time  a  co]^y  was  also 
furnished  to  defendant's  counsel. 

30.  Supplemental  sti])ulation  re  exhil)its, 
filed  hereni  on  Ma>-  28,  1940. 

31.  Brief  of  plaintiff,  defendant's  re])ly 
brief  and  plaintiff's  rei^ly  brief,  all  of  which 
were  filed  with  the  above  entitled  court  and  all 
of  which  are  deemed  necessary  for  the  pro])er 
presentation  of  the  points  on  whicli  a])]M^llnnt 
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intends  to  rely  for  the  following  reasons:  (1) 
Pursuant  to  stipulation  of  counsel  in  open  court 
(Rep.  Tr.  p.  6)  that  certain  objections  to  stipu- 
lated testimony  might  be  made  in  said  briefs, 
counsel  for  de-  [142]  fendant  at  page  14  of 
defendant's  repl}^  brief  objected  to  portions  of 
this  testimony  and  this  objection  was  erro- 
neously sustained  b}^  the  court  on  page  12  of 
its  conclusions  of  the  court  on  the  merits  of  the 
action.  (2)  One  of  the  grounds  urged  by  plain- 
tiff and  appellant  for  the  granting  of  the  mo- 
tion to  reopen  was  that  the  further  evidence 
sought  to  be  introduced  related  in  part  to  de- 
fenses which  the  plaintiff  with  good  cause  did 
not  anticipate,  since  they  were  not  urged  by 
the  Commissioner  of  Internal  Revenue  in  ad- 
vance of  trial  or  b,y  the  defendant  at  time  of 
trial  and  were  first  advanced  by  the  coui't  itself 
after  the  trial  had  been  concluded  and  the  briefs 
of  both  parties  submitted.  Said  briefs,  together 
with  the  reporter's  transcript,  must  therefore 
be  reviewed  by  the  Appellate  Court  to  deter- 
mine what  defenses  were  urged  by  the  defend- 
ant and  what  defenses  were  first  advanced  by 
the  court  itself  after  the  trial  had  been  con- 
cluded and  the  briefs  of  both  parties  submitted. 

32.  Stipulation   continuing   hearing   on   de- 
murrer, filed  herein  on  April  8,  1938. 

33.  Stipulation   continuing   hearing    on   de- 
murrer, filed  herein  on  June  13,  1938. 
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34.  Stipulation    continuing   hearing   on   de- 
murrer, filed  herein  on  August  1,  1938. 

35.  Stipulation   extending   time   to   file   de- 
fendant's brief,  filed  herein  on  May  28,  1940. 

36.  Stipulation  extending  time  to  file  plain- 
tiff's reply  brief,  filed  hei*ein  on  June  17,  1940. 

37.  Stipulation  extending  time  to  file  ])lain- 
tiff's  reply  brief,  filed  herein  on  July  11,  1940. 

38.  Memorandum  of  costs  and  disburse- 
ments, filed  herein  on  August  8,  1941. 

39.  Affidavit  of  service  by  mail  of  cost  ])ill, 
filed  herein  on  August  8,  1941.  [143] 

40.  Notice  of  appeal  filed  herein  on  Novem- 
ber 3,  1941. 

41.  Stipulation  in  re  record  on  appeal  to- 
gether with  the  order  of  the  court  dated  Novem- 
ber 29,  1941,  extending  the  time  to  file  the 
record  on  appeal  and  to  docket  this  action,  said 
stipulation  and  order  being  filed  herein  on  No- 
vember 29,  1941. 

42.  Bond  for  costs  on  appeal. 

43.  This  designation  of  the  contents  of  rec- 
ord on  ap])eal. 

Said  transcrij)t  is  to  be  prepared  by  the  clerk  of 
this  court  as  required  by  law  and  the  rules  of  this 
court  and  the  Federal  Rules  of  Civil  Procedure, 
and  to  be  filed  in  the  office  of  the  clerk  of  the 
Circuit  Court  of  A])iieals  for  the  Ninth  Circuit 
and  this  action  there  docketed  on  or  before  the  2r)t]i 
day  of  January,  1942,  pursuant  to  the  order  of  the 
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above  entitled  court  made  herein  on  the  29th  day 
of  November,  1941,  extending  the  time  within  which 
to  file  the  record  on  appeal  and  to  docket  this 
action. 

Dated,  this  14th  day  of  January,  1942. 

NEWLIN  &  ASHBURN 
RAY  J.  COLEMAN 
Attorneys  for  The  B.  F.  Goodrich  Company, 
plaintiff  and  appellant 

[Endorsed] :  Received  copy  of  the  within  Desig- 
nation this  14  day  of  Jan.  1942.  A.  M.  Jewell,  Asst. 
U.  S.  Atty.,  Attorney  for  Deft.  Filed  Jan.  14, 
1942. 

[Endorsed] :  Filed  Jan.  14,  1942.  [144] 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDEH  EXTENDING 
TIME  TO  FILE  RECORD  ON  APPEAL 
AND  DOCKET  ACTION 

This  court,  upon  the  stipulation  of  counsel  for 
plaintiff  and  defendant,  having  heretofore  made  its 
order  herein  extending  the  time  to  commence  the 
preparation  of  the  record  on  appeal  to  and  includ- 
ing January  15,  1942,  and  extending  the  time  to  file 
the  record  on  appeal  and  to  docket  this  action  in 
the  Appellate  Court  to  and  including  January  25, 
1942;  and 

The  plaintiff  and  appellant.  The  B.  F.  Goodrich 
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Company,  a  corporation,  having  filed  with  the  clerk 
of  this  court  on  January  14,  1942,  its  designation 
of  contents  of  record  on  appeal;  and 

The  clerk  of  this  court  having  advised  counsel  for 
plaintiff  and  appellant  that  he  will  not  be  able  to 
prepare  the  transcript  of  the  record  on  appeal  in 
time  to  have  the  same  filed  in  the  Appellate  Court 
before  the  expiration  of  the  j^eriod  for  filing  and 
docketing  as  extended  by  the  aforementioned  order 
of  this  court;  [146] 

Now,  therefore,  it  is  hereby  stipulated  by  and 
between  counsel  for  plaintiff  and  defendant  above 
named,  that  the  time  of  plaintiff  and  appellant  for 
filing  the  record  on  appeal  and  for  docketing  this 
action  in  the  Circuit  Court  of  Appeals  for  the  Ninth 
Circuit  may  be,  by  order  of  this  court,  extended  to 
and  including  the  31st  day  of  January,  1942. 

Dated  this  21  day  of  January,  1942. 

NEWLIN  &  ASHBURN 
RAY  J.  COLEMAN 

Attorneys  for  Plaintiff  and  Ap- 
pellant,  The  B.   F.   Goodrich 
Company. 
WILLIAM  FLEET  PALMER, 

United  States  Attorney, 
ARMOND  MONROE  JEWELL, 
Assistant   United  States  Attor- 
ney, 
By  ARMOND    MONROE    JEWELL 
Attorneys  for  defendant  and  Re- 
spondent,   United    States    of 
America. 
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Upon  the  foregoing  stipulation  of  counsel  for 
plaintiff  and  defendant  in  the  above  entitled  cause, 
and  good  cause  appearing  therefor, 

It  is  hereby  ordered  that  the  time  of  the  plaintiff 
and  appellant  for  filing  the  record  on  appeal  and 
for  docketing  this  action  in  the  Appellate  Court 
be  and  it  hereby  is  extended  to  and  including  the 
31st  day  of  January,  1942. 

Dated :  this  22nd  day  of  January,  1942. 
PAUL  J.  McCORMICK 

United  States  District  Judge. 

[Endorsed] :  Filed  Jan.  22,  1942.  [147] 


[Title  of  District  Court  and  Cause.] 

ORDER  THAT  ORIGINAL  PAPERS  AND  EX- 
HIBITS BE  SENT  TO  APPELLATE 
COURT 

It  being  the  opinion  of  this  court  that  upon  the 
appeal  of  this  action  to  the  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  it  is  desirable  that  cer- 
tain original  papers  and  exhibits  should  be  sent  to 
said  Appellate  Court  in  lieu  of  copies  thereof, 

Now,  therefore,  it  is  hereby  ordered  that  the  fol- 
lowing listed  original  papers  and  exhibits,  which 
are  designated  in  items  27,  28  and  31  of  appellant's 
designation  of  contents  of  record  on  appeal  filed 
herein  on  January  14,  1942,  be  transmitted,  in  lieu 
of  copies,  by  the  clerk  of  this  court  to  the  clerk 
of  the  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
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cuit  to  be  by  him  safely  kejjt  and  returned  to  the 
clerk  of  this  court  after  the  disposition  of  said 
appeal : 

1.  All  of  plaintiff's  exhibits  consisting  of 
Exhibits  ''A",  "B",  "C",  '^D",  ''E",  ''F", 
'^G",  "H-1",  ''H-2",  *'H-3",  ''I",  "I-l"  and 
^'J";  [149] 

2.  All  of  defendant's  exhibits  consistin,^-  of 
Exhibits  Nos.  1,  2,  3  and  4; 

3.  Briefs  as  described  in  Item  31  of  apj^el- 
lant's  designation  of  contents  of  record  on  ap- 
peal filed  herein  on  January  14,  1942. 

Dated  this  22nd  day  of  January,  1942. 
PAUL  J.  McCORMICK 

United  States  District  Judge. 

[Endorsed] :  Filed  Jan.  22,  1942.  [150] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  R.  S.  Zimmerman,  Clerk  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of 
California,  do  hereby  certify  that  the  foregoing 
pages  numbered  from  1  to  151  inclusive  contain 
full,  true  and  correct  copies  of  Petition;  Affidavit 
of  Service  of  Petition  by  Mail ;  Affidavit  of  Senice 
of  Petition;  Demurrer;  Amendment  to  Demurrer; 
Amendment  to  Petition;  Order  for  Amendment  of 
Petition;  Second  Amendment  to  Demurrer;  Notice 
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of  Motion  for  Order  Sustaining  Demurrer;  Order 
Overruling  Demurrer;  Answer  to  Petition;  Affida- 
vit of  Service  of  Answer ;  First  Amended  Petition ; 
Stipulation  as  to  Filing  First  Amended  Petition 
and  re  Answer  thereto;  Substitution  of  Attorneys 
filed  Feb.  10,  1940;  Stipulation  of  Facts;  Order 
Submitting  Cause;  Conclusions  of  Court  on  Mer- 
its; Order  for  Findings  and  Judgment;  Substitu- 
tion of  Attorneys  filed  Feb.  3,  1941;  Notice  of  Mo- 
tion to  Reopen  Case  and  Memorandum  of  Authori- 
ties and  Three  Affidavits  Annexed  thereto ;  Affidavit 
of  Armond  Monroe  Jewell  in  Opposition  to  Motion 
to  Reopen;  Order  Denying  Motion  to  Reopen; 
Findings  of  Fact  and  Conclusions  of  Law;  Judg- 
ment ;  Certificate  of  Clerk  to  Judgment  Roll ;  Sup- 
plemental Stipulation  re  Exhibits;  Three  Stipula- 
tions Extending  Time  to  File  Briefs;  Three  Stipu- 
lations Continuing  Hearing  on  Demurrer;  Memo- 
randum of  Costs  and  Disbursements;  Affidavit  of 
Service  of  Cost  Bill;  Notice  of  Appeal;  Bond  for 
Costs  on  Appeal;  Designation  of  Record  on  Ap- 
peal ;  Two  Stipulations  and  Orders  Extending  Time 
to  Docket  Appeal;  Order  for  Transmittal  of  Origi- 
nal Briefs  and  Exhibits,  which  together  with  the 
Rei}orter's  Transcript  of  Testimony  and  Proceed- 
ings, the  Brief  of  Plaintiff,  Defendant's  Reply 
Brief,  Plaintiff's  Reply  Brief  and  the  Original 
Exhibits  transmitted  herewith,  constitute  the  record 
on  appeal  to  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit. 

I  further  certifv  that  the  fees  of  the  Clerk  for 
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comparing,  correcting  and  certifying  the  foregoing 
record  amount  to  $26.95,  which  amount  has  been 
paid  to  me  by  the  AppeUant. 

Witness  my  hand  and  the  seal  of  the  said  Dis- 
trict Court  this  29th  day  of  January,  A.  D.  1942. 

(Seal)  R.  S.  ZIMMERMAN, 

Clerk, 
By:  EDMUND  L.  SMITH, 
Deputy. 


[Title  of  District  Court  and  Cause.] 

TRANSCRIPT  OF  TESTIMONY 

Appearances : 

For  the  Plamtiff : 

EUGENE  H.  BLANCHE,  Esq., 

1117  Transamerica  Building, 

Los  Angeles,  California;  and 
F.  C.  LESLIE,  Esq., 

For  the  Defendant: 

BEN  HARRISON, 

United  States  Attorney;  and 
ARMOND  MONROE  JEWELL, 

Assistant  United  States  Attorney. 

Los  Angeles,   California 
Saturday,  February  10,  1940—10:05  o'clock  A.  M. 

The  Court:  Proceed. 

The  Clerk:  No.  8138,  The  B.  F.  Goodrich  Com- 
pany versus  the  United  States,  for  trial. 
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Mr.  Jewell:  Ready,  your  Honor. 

Mr.  Blanche:  Ready. 

The  Court:  Proceed. 

Mr.  Blanche:  At  this  time,  if  the  Court  please, 
I  wish  to  file  a  substitution  of  attorneys,  substitut- 
ing Eugene  H.  Blanche  in  lieu  and  instead  of 
Messrs.  Andrews,  Blanche  &  Klme. 

The  Court:  So  ordered. 

Mr.  Blanche:  Substitution  has  been  served  upon 
counsel  for  the  Government. 

I  wish  also  at  this  time  to  associate  in  the  trial 
of  this  matter,  in  behalf  of  The  B.  F.  Goodrich 
Company,  Mr.  F.  C.  Leslie. 

The  Court:  Mr.  Leslie  is  a  member  of  the  bar  of 
an  outside  jurisdiction 

Mr.  Blanche:  Mr.  Leslie  is  a  member  of  the  bar 
of  Ohio  and  Tennessee  in  the  Sixth  and  Seventh 
Circuit  and  of  the  United  States  Supreme  Court. 

The  Court :  He  is  merely  appearing  in  this  case, 
and  not  permanently. 

Mr.  Blanche:  Yes,  he  is.  He  did  appear  once 
before  mider  the  same  conditions  in  an  argument 
on  a  demurrer. 

The  Court:  Very  well. 

Mr.  Blanche:  I  may  say  that  in  this  matter  we 
have  reduced  practically  every  question  to  an  agreed 
stipulation.  There  are  one  or  two  exceptions  to  that, 
and  we  will  make  that  clear  as  we  proceed. 

Tt  had  been  the  thought  of  counsel  that  this  mat- 
ter be  submitted  on  brief,  probably  20,  20  and  10, 
and  if  your  Honor  wishes,  at  this  time  we  are  pre- 
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pared  to  make  a  brief  opening  statement  of  tbe 
situation,  the  contentions  of  the  plaintiff  and  of  the 
law  involved. 

The  Court:  I  think  it  would  be  well  to  do  that. 

Mr.  Blanche :  Very  well. 

Mr.  Leslie:  If  the  Court  please,  this  action  is  one 
for  the  recovery  of  additional  manufacturers  excise 
tax  paid  by  the  Pacific  Goodrich  Company  in  1934. 
The  original  petition  was  filed  in  1937,  and  a  de- 
murrer was  filed  on  behalf  of  the  Government.  We 
argued  that  demurrer  before  your  Honor,  and  that 
was  overruled  in  October  1938. 

The  question  raised  by  that  demurrer  was  wheth- 
er or  not  the  tax  sought  to  be  recovered  here  was 
really  an  agriculture  adjustment  tax,  namely,  a 
floor  stock  or  processing  tax,  rather  than  a  manu- 
facturing excise  tax. 

The  question  involved  here  is  a  construction  of 
Section  9  (b)  of  the  Agricultural  Adjustment  Act. 
Your  Honor  will  probably  recall  the  Revenue  Act 
of  1932  assessed  a  manufacturers '  excise  tax  on  tires 
of  21/4  cents  per  pound. 

In  1933,  when  the  Agricultural  Adjustment  Act 
was  passed,  Section  9  (b)  of  that  act  provided  for 
a  credit  to  manufacturers  of  tires  on  the  manufac- 
turers' excise  tax  for  the  amount  of  cotton  going 
into  the  tires  upon  which  a  processing  tax  had  been 
paid. 

The  language  of  that  Act  is  as  follows: 

''Provides:     That  any  article  upon  which  a 
manufacturers'   sales  tax   is  levied   under  the 
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anthoriiT  of  ilie  P  :e  Aet  of  1932  and  ifdiidi 

maniElbietiireis'  s  r   is  emnpoted  cm  the 

basis  of  weig^'*" —  :=  true  in  tbe  tires 

— ^**siidi  manii:  ^  .^,2.  tax  shaQ  be  cmh- 

jNited  on  the  c:  -:-  -idit  of  sneh  finished 

artiele,  less  Tl-     -  ..L"          j^  processed  eotton 

eontained  the:.!^  :    ".::  _    a  proe^sing  tax 
has  been  paid." 

1    I-I  :         —'"   po®siblir  also  recall  that  the 

A^i:    : "_:    -  -^ ^^    -  i^ent  Aet  leTied  three  types  of 

rax'p?.    or  three   dirisiiHis   of  taxes,   all   generally 

:  nnder  the  processing  tax. 

PiTst.  was  the  tax  wMcb  was  to  be  psdd  on  the 

—jag  of  eotton  after  Angost  X,  19^,  that  be- 

i:.-    -1-  -^^dtrre  date  of  the  act. 

>  T :  -1  iiy,  a  floor  stock  tax  which  was  to  be  jiaid 

~    -^  -  —::?  rate  and  on  the  same  eommodities  but 

I.  -^c  Li^Tcntoiy  on  hand  as  of  Angost  1, 1933. 

Xow.  that  second  tax  is  ctmmionly  referred  to  by 

the  Comnii«sioner''s  office  and  by  taxpayers  as  a 

f.:-  T  stock  tax. 

ri-  "^aestion  inTobred  is  whether  or  not  the 
words  '''processing  tax,*"  as  used  in  the  seeticm 
which  I  jnst  read  to  yoor  Honor,  indndes  floor 
stock  tax  as  well  as  processing  tax. 

We  contend  that  it  must,  otherwise  there  is  sueh 
a  discrimination  there  that  Ccmgress  cooldn^t  have 
intended  anything  other  than  that. 
That  is  onr  contentifHi. 

Mr.  Jewell:  In  additi<m  to  the  contention  re- 
ferred to  by  eomisel  for  the  plaintifiE,  as  to  the 
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fact  that  the  Government  contends  that  the  words 
'^processing  tax,"  giving  that  construction,  do  not 
inchide  floor  stock  taxes,  there  is  also  another  con- 
tention on  the  part  of  the  Cxoveniment,  and  that  is 
that  this  is  really  an  action  for  the  recovery  of 
taxes  paid  mider  the  Agricultural  Adjustment  Act, 
and  that  the  plaintiff  has  not  confomied  with  the 
rules  and  regulations  laid  down  by  the  statute  in  a 
suit  for  such  a  refund. 

The  Court:  Proceed. 

Mr.  Blanche:  If  it  please  the  Court,  at  this  time 
I  propose  to  offer  a  stipulation  of  facts  in  this 
matter  which  has  been  signed  by  comisel  for  the 
Government  and  comisel  for  the  petitioner,  the 
plaintiff. 

By  stipulation  of  comisel  for  the  Government, 
there  will  be  no  question  of  a  foundation  raised. 
However,  there  may  be  raised,  either  at  this  time, 
or  at  the  time  of  the  filing  of  the  brief,  a  question 
regarding,  or  questions  regarding,  the  materiality 
of  the  facts  stipulated  to.  the  relevancy  of  the  facts 
stipulated  to  and  of  the  sufficiency  of  the  proof 
made. 

We  appreciate  that  the  latter  may  always  be 
raised,  but  in  order  that  there  be  no  misimderstand- 
ing  we  make  that  statement. 

The  latter  sufficiency  of  the  proof  made  particu- 
larly pei'tains  to  the  question  of  whether  the  tax 
was  passed  on  to  the  consmiier  or  whether  the  tax 
was  subsequently  billed  by  the  consimier  after  the 
tax  was  assessed  and  levied. 
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It  is  our  contention,  of  course,  that  inasmuch  as 
the  tax  was  not  levied  until  some  four  months  after 
the  return,  we  were  not  apprised  of  it,  we  did  not 
include  it  in  the  price  of  the  commodity,  and  there 
is  a  statement  to  the  effect  that  it  was  not  covered 
with  subsequent  billiug. 

This  stipulation,  if  the  Court  please,  takes  two 
forms.  The  first  form  is  a  stipulation  as  to  ultimate 
facts,  these  having  to  do  with  items  that  are  not 
denied  in  the  first  amended  petition.  The  second 
takes  the  form  that  if  two  particular  witnesses  were 
called  they  would  testify  as  set  forth  in  the  stipu- 
lation. 

Is  that  a  correct  statement,  Mr.  Jewell 

Mr.  Jewell:  That  is  a  correct  statement. 

The  Court:  I  suppose  that  the  stipulation  that 
they  would  so  testify  is  also  made  subject  to  the 
materiality  and  relevancy  of  that  evidence. 

Mr.  Blanche:  Yes,  your  Honor. 

I  do  not  believe  it  is  in  order  to  make  this  as  an 
exhibit;  I  therefore  offer  it  in  evidence. 

The  Court:  It  may  be  filed. 

Mr.  Blanche :  As  a  part  of  the  pleadings 

The  Court :  Yes. 

(The  stipulation  referred  to  was  filed  as  a 
part  of  the  pleadings.) 

Mr.  Blanclio:  We  have  a  series  of  exhilnts,  if  the 
Court  please. 

We  will  pass  by  Exhibit  A  for  the  reason  that 
it  arrived  this  morning  from  Akron  and  is  being 
photostated.  The  original  has  not  as  yet  been  ex- 
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hibited  to  counsel  for  the  Government,  but  it  will 
be  forwarded  here  as  soon  as  we  can  photostat  it. 
Therefore,  I  ask  that  the  assignment  dated  June 
30,  1934,  from  Pacific  Goodrich  Rubber  Comj^any 
to  The  B.  F.  Goodrich  Company  be  introduced  in 
evidence  and  marked  as  Plaintiff's  Exhibit  A.  This 
will  be  furnished  before  adjournment  of  Court. 
The  Court :  So  ordered. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Plaintiff's  Exhibit  A.") 


PLAINTIFF'S  EXHIBIT  A 

ASSIGNMENT 

Know  all  men  by  these  presents  that  Pacific  Good- 
rich Rubber  Company,  a  corporation  duly  organized 
and  existing  under  the  laws  of  the  State  of  Dela- 
ware and  having  its  general  offices  at  Los  Angeles, 
California,  for  good  and  valuable  considerations 
enuring  to  its  benefit  and  herewith  acknowledged, 
does  hereby  assign,  transfer  and  set  over  to  The 
B.  F.  Goodrich  Company,  a  New  York  corporation, 
all  rights,  claims  and  choses  in  action  of  every 
nature  and  description  which  said  Pacific  Goodrich 
Rubber  Company  now  has  or  shall  have  against  any 
and  all  persons,  firms  or  corporations,  whether  now 
due  and  payable  or  hereafter  becoming  due  and 
payable  including,  but  without  limiting  the  gener- 
ality of  the  foregoing,  all  bills  or  accoimts  receiv- 
able, outstanding  contracts,  insurance  policies,  bank 
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accounts,  stocks,  bonds,  or  other  interest  in  other 
firms,  companies  and/or  businesses,  also  all  cash, 
trade  marks,  trade  names,  patents,  leases,  merchan- 
dise, raw  materials,  supplies  and  equipment. 

To  have  and  to  hold  the  same  unto  the  said  The 
B.  F.  Goodrich  Company,  its  successors  and  assigns 
forever. 

Said  Pacific  Goodrich  Rubber  Company  has  nom- 
inated, constituted  and  appointed  and  by  these 
presents  does  nominate,  constitute  and  appoint  said 
The  B.  F.  Goodrich  Company  its  true  and  lawful 
attorney  with  full  power  and  authority  in  its  name 
or  in  the  name  of  Pacific  Goodrich  Rubber  Com- 
pany to  claim,  demand  payment  and/or  collect  all 
such  claims  and  amounts  and  otherwise  to  prosecute 
any  proceedings  at  law  or  in  equity  therefor  and  to 
give  effectual  discharge  thereof. 

And  said  Pacific  Goodrich  Rubber  Company  does 
hereby  agree  that  it  will  at  any  time  or  from  time 
to  time  hereafter  at  the  request  of  said  The  B.  F. 
Goodrich  Company  make,  do  and  execute  all  such 
further  acts  and  instruments  as  may  be  necessary, 
convenient  and  proper  to  enable  The  B.  F.  Good- 
rich Company  to  recover  said  claims  and  amounts 
hereinabove  referred  to,  title  to  which  is  hereby 
vested  or  intended  to  be  vested  in  said  The  B.  F. 
Goodrich  Company. 

Tn  witness  whereof,  Pacific  Goodrich  Rubber 
Company  lias  caused  these  presents  to  be  signed 
in  its  name  and  on  its  behalf  and  its  corporate  seal 
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to  be  affixed  hereto  by  its  President  and  Secretary 
as  of  the  30th  day  of  June,  1934. 

PACIFIC   GOODRICH  RUBBER 
COMPANY 
By  J.  D.  TEW 

President 
Attest : 

S.  M.  JETT 
Secretary 

State  of  Ohio, 

County  of  Summit — ss. 

Before  me,  a  Notary  Public  in  and  for  said 
county,  personally  appeared  J.  D.  Tew,  President 
and  S.  M.  Jett,  Secretary  of  Pacific  Goodrich  Rub- 
ber Company,  the  corporation  which  executed  the 
foregoing  instrument,  who  acknowledged  that  the 
seal  affixed  to  said  instrument  is  the  corporate  seal 
of  said  corporation ;  that  they  did  sign  and  seal  said 
instrument  as  such  President  and  Secretary  in 
behalf  of  said  corporation  and  by  authority  of  its 
board  of  directors ;  and  that  said  instrument  is  their 
free  act  and  deed  individually  and  as  such  Presi- 
dent and  Secretary  and  the  free  and  corporate  act 
and  deed  of  said  The  Pacific  Goodrich  Rubbei' 
Company. 

In  testimony  whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  my  official  seal  at  Akron,  Ohio, 
this  30th  day  of  Jmie,  1934. 

ALBERTA  H.  TEWERS 
Notary  Public 

My  commission  expires  Dec.  15,  1935. 
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Mr.  Blanche:  I  next  offer  in  evidence  an  assign- 
ment dated  August  14,  1935,  from  Pacific  Goodrich 
Rubber  Company  to  The  B.  F.  Goodrich  Company, 
the  same  being  marked  Exhibit  B. 

I  may  say,  if  the  Court  please,  that  copies  of 
all  of  these  exhibits,  with  the  exception  of  Exhibit 
A  which  I  have  referred  to,  has  already  been  fur- 
nished to,  or  examined  \>y,  counsel  for  the  Govern- 
ment. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Plaintiff's  Exhibit  B.") 


PLAINTIFF'S  EXHIBIT  B 

For  value  received,  the  undersigned,  Pacific  Good- 
rich Rubber  Company,  does  hereby  sell,  assign  and 
transfer  unto  The  B.  F.  Goodrich  Company,  all 
claims,  demands,  choses  in  action  or  cause  or  causes 
of  action  of  whatsoever  kmd  and  nature  which  it 
has  or  which  may  later  accrue  against  all  persons 
whomsoever,  particularly  its  claim  for  refund  of 
excise  tax  illegally  paid  to  the  United  States  Gov- 
ernment from  and  after  April  17,  1934,  in  the  sum 
of  $16,450.39,  or  any  one  sum  finally  found  to  be 
due,  together  with  interest  thereon. 

The  assignor  does  by  these  presents,  hereby  nom- 
inate, constitute  and  appoint  the  said  The  B.  F. 
Goodrich  Company,  its  true  and  lawful  attorney 
with  full  power  and  authority  in  its  name  or  in  the 
name  of  the  imdersigned,  to  claim,  demand  payment 
and/or   collect  all   such   claims   and   amounts   and 
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particularly,  said  claim  for  excise  tax  illegally  paid 
to  the  United  States  (xovemment,  and  otherwise 
to  prosecute  any  and  all  proceedings  at  law  or  in 
equity  therefor  and  to  take  such  other  action  as 
may  be  necessary  or  appropriate  to  settle,  compro- 
mise and/or  collect  said  claim  or  claims,  and  fur- 
ther, to  give  effectual  discharge  of  said  claim  or 
claims. 

In  witness  whereof,  the  undersigned  has  hereunto 
attached  its  hand  and  seal  this  the  14th  day  of 
August,  1935. 

PACIFIC   GOODRICH  RUBBER 
COMPANY 
By  J.  D.  TEW 

President 
By  S.  M.  JETT 
Secretary 
F.  C.  LESLIE 
F.  M.  SEIFERT 

State  of  Ohio, 

County  of  Summit — ss. 

Before  me,  a  Notary  Public  in  and  for  said 
county,  personally  appeared  J.  D.  Tew,  President, 
and  S.  M.  Jett,  Secretary  of  the  Pacific  Goodrich 
Rubber  Company,  the  corporation  wliieli  oxeeutod 
the  foregoing  instrument,  who  acknowledged  that 
the  seal  affixed  to  said  instrument  is  the  corporate 
seal  of  said  corporation ;  that  the.y  did  sign  and  seal 
said  instrument  as  such  President  and  Secretary  in 
behalf  of  said  corporation  and  by  authority  of  its 


196  The  B.  F.  Goodrich  Co. 

board  of  directors ;  and  that  said  instrument  is  their 
free  act  and  deed  individually  and  as  such  Presi- 
dent and  Secretary  and  the  free  and  corporate  act 
and  deed  of  said  the  Pacific  Goodrich  Rubber 
Company. 

In  testimony  whereof,  I  have  hereunto  subscribed 
my  name  and  affixed  my  official  seal  at  Akron,  Ohio 
this  14th  day  of  August,  1935. 

ALBERTA  M.  TEWERS 
Notary  Public 

My  Commission  expires  Dec.  15,  1935. 


Mr.  Blanche:  We  next  offer  in  evidence  Plain- 
tiff's Exhibit  C,  demand  on  Form  728  from  the 
United  States  of  America,  addressed  to  Pacific 
Goodrich  Rubber  Company,  for  the  sum  of  $15,- 
880.64,  plus  interest  of  $569.74. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Plaintiff's  Exhibit  C") 
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Mr.  Blanche :  We  next  offer  in  evidence,  as  Plain- 
I  tiff's  Exhibit  D,  chiim  for  refund  of  Pacific  Good- 
rich Rubber  Company  bearing  date  of  August  19, 
1935. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '^ Plaintiff's  Exhibit  D.") 

PLAINTIFF'S  EXHIBIT  D 

CLAIM 

To  Be  Filed  With  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid 
Received  Aug.  31,  1935.  Collector  Internal  Rev- 
enue, Los  Angeles,  Cal. 

The  Collector  will  indicate  in  the  block  below 
the  kind  of  claim  filed,  and  fill  in  the  certificate  on 
the  reverse  side. 

[  X  ]  Refund  of  Tax  Illegally  Collected. 
[     ]  Refund  of  Amount  Paid  for  Stamps  Unused, 

or  Used  in  Error  or  Excess. 
[     ]  Abatement  of  Tax  Assessed  (not  applicable  to 
estate  or  income  taxes). 

State  of  Ohio, 

County  of  Summit — ss. 

Name  of  taxjoayer  or  purchaser  of  stamps — Pa- 
cific Goodrich  Rubber  Company. 

Business  address — e5400  E.  Ninth  St.,  Los  An- 
geles, Calif. 

Residence — 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
half of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete : 
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1.  District  in  which  return  (if  any)  was  filed — Los 
Angeles,  Calif. 

2.  Period  (if  for  income  tax,  make  separate  form 

for  each  taxable  year)  from ,  19 , 

to ,  19 

3.  Character  of  assessment  or  tax — Excise  tax. 

4.  Amount  of  assessment,  $16,450.39;  dates  of  pay- 
ment April  17 ;  July  27,  1934. 

5.  Date  stamps  were  purchased  from  the  Govern-       j 
ment 

6.  Amount  to  be  refunded — $16,450.39  plus  interest. 

7.  Amount  to  be  abated  (not  applicable  to  income 
or  estate  taxes) — $ 

8.  The  time  within  which  this  claim  may  be  legally 
filed  expires,  under  Section  1106  of  the  Revenue 
Act  of  1932,  on  April  17,  1938. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

Section  9  of  the  Agricultural  Adjustment  Act 
(H.  R.  3835)  provides:  "That  upon  any  article 
upon  which  a  manufacturers'  sales  tax  is  levied 
under  the  authority  of  the  Revenue  act  of  1932  and 
which  manufacturers'  sales  tax  is  computed  on  the 
basis  of  weight,  such  manufacturers'  sales  tax  shall 
be  computed  on  the  basis  of  the  weight  of  such 
finished  article  less  the  weight  of  the  processed 
cotton  contained  therein,  on  which  a  processing  tax 
has  been  paid."  Under  the  provisions  of  this  Sec- 
tion, the  taxpayer  took  credit  on  excise  tax,  in  the 
sum  of  $15,880.64.  The  taxpayer  insists  that  the 
Commissioner's   construction   of   Section   9   of  the 
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Agricultural  Adjustment  Act  to  tlie  effect  that  tax- 
payer is  not  entitled  to  a  credit  against  excise  tax 
by  reason  of  flooi'  stock  tax  payments  under  which 
the  above  mentioned  tax  was  paid,  is  incorrect  and 
that  a  proper  construction  of  tlie  vSection  9  of  the 
Agricultural  Adjustment  Act  entitles  taxpayer  to 
a  credit  of  the  amount  of  tax  and  interest  above 
claimed. 

Signed  PACIFIC  GOODRICH  RUBBER 

COMPANY 
By  S.  M.  JETT 

Assistant  Secretary 
(Seal) 

Sworn  to  and  subscribed  before  me  this  19  day  of 
August,  1935. 

RUTH  REES, 
Notary  Public 

My  Commission  Expires  Aug.  27,  1935. 
(See  Instructions  on  Reverse  Side) 
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Mr.  Blanche :  After  the  stipulation  was  prefjared, 
youi'  Honor,  there  were  some  changes  in  the  letters 
of  the  exhibits,  and  possibly  we  may  not  be  exactly 
correct  in  them,  but  we  will  funiish  the  Court,  in 
the  brief  to  be  filed,  a  correct  designation  of  those 
exhibits. 

We  next  offer  m  evidence,  as  Plaintiff's  Exhibit 
E,  amended  claim  for  refund  of  Pacific  Goodrich 
Rubber  Company,  in  the  amount  of  $16,450.39,  be- 
ing the  same  amomit  as  that  demanded  in  the  origi- 
nal claim  for  refund. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Plaintiff's  Exhibit  E.") 


204  The  B.  F.  Goodrich  Co. 

PLAINTIFF'S  EXHIBIT  E 

AMENDED  CLAIM 

To  Be  Filed  With  the  Collector  Where  Assessment 
Was  Made  or  Tax  Paid 

Received  Apr.  21,  1936.  Coll.  Int.  Rev.,  Los  An- 
geles, Cal. 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse  side. 

[  X  ]  Refund  of  Tax  Illegally  Collected. 
[     ]  Re f mid  of  Amount  Paid  for  Stamps  Unused, 

or  Used  in  Error  or  Excess. 
[     ]  Abatement  of  Tax  Assessed   (not  applicable 
to  estate  or  income  taxes). 

State  of  California, 
County  of  Los  Angeles — ss. 

Name  of  taxpayer  or  purchaser  of  stamps — Pa- 
cific Goodrich  Rubber  Company. 

Business  address — 5400  E.  Ninth  Street,  Los  An- 
geles, California. 

Residence — 

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
half of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed — Los 
Angeles,  California. 

2.  Period  (if  for  income  tax,  make  separate  form 

for  each  taxable  year)  from ,  19 , 

to ,  19 
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3.  Character  of  assessment  or  t^x — excise  tax. 

4.  Amount  of  assessment,  $16,450.39;  dates  of  pay- 
ment April  17;  July  27,  1934. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment   ..- 

6.  Amount  to  be  refunded  $16,450.39  plus  interest. 

7.  Amount  to  be  abated  (not  applicable  to  income 
or  estate  taxes)  $ 

8.  The  time  within  wliicli  this  claim  may  be  legally 
filed  expires,  under  Section  1106  of  the  Revenue 
Act  of  1932,  on  Ai)ril  17,  1938. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons : 

During  the  period  from  August  1,  1933  througli 
September  30,  1933,  the  taxpayer  manufactured 
and  sold  tires  which  contained  some  705,806  pounds 
of  cotton  fabric  in  various  states  of  manufacture, 
upon  which  it  had  paid  to  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  Calif.,  a  so-called 
floor  tax  levied  by  Section  16  of  the  Agricultural 
Adjustment  Act,  at  the  rate  of  .044184  per  pound. 
That  in  computing  the  excise  tax  levied  by  Section 
602  of  the  Revenue  Act  of  1932  upon  tires  manu- 
factured and  sold  subsequent  to  August  1,  1933, 
taxjDayer  took  a  deduction  from  said  excise  tax  in 
accordance  with  the  provisions  of  Section  9  of  the 
Agricultural  Adjustment  Act,  that  is,  it  arrived 
at  excise  tax  due  by  deducting  from  the  weight  of 
the  tires  manufactured  and  sold  after  August  1, 
1933,  the  weight  of  processed  cotton  in  said  tires 
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upon  which  a  so-called  floor  tax  had  been  paid  under 
Section  16  of  the  Agricultural  Adjustment  Act. 
Upon  an  examination  of  taxpayer's  records,  the 
Commissioner  of  Internal  Revenue  assessed  the  tax 
above  described  against  the  taxpayer  upon  the  the- 
ory that  the  provisions  of  Section  9  of  the  Agri- 
cultural Adjustment  Act  did  not  apply  to  articles 
upon  which  a  floor  stock  tax  had  been  paid  under 
the  provisions  of  Section  16  of  said  Act.  The  tax- 
payer did  not  include  the  tax  herein  asked  to  be 
refunded  in  the  price  of  the  article  or  articles  with 
respect  to  which  said  tax  was  imposed.  Neither  did 
it  collect  the  amount  of  said  tax  from  the  persons 
to  whom  the  articles  in  question  were  sold.  That 
a  proper  interpretation  of  Section  9  of  the  Agri- 
cultural Adjustment  Act  entitles  the  taxpayer  to 
the  credit  taken  by  it  upon  its  excise  tax  returns 
by  reason  of  the  payment  of  the  so-called  floor  tax. 
The  taxpayer  insists  that  the  words  ''processing 
tax"  as  used  in  Section  9  of  the  Agricultural  Ad- 
justment Act  mean  any  and  all  taxes  levied  under 
and  by  the  general  scheme  of  the  processing  taxes 
and  that  "processing  taxes"  as  used  throughout 
the  Agricultural  Adjustment  Act  mean  not  only  the 
tax  which  accrued  upon  the  processing  of  the  ar- 
ticle in  question  but  the  so-called  floor  tax  levied 
in  order  to  prevent  processors  from  escaping  or 
avoiding  the  taxes  levied  under  said  Agricultural 
Adjustment  Act,  and  that  Congress  intended  that 
the  credit  granted  under  said  Section  9  of  the  Agri- 
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cultural  Adjustment  Act  should  apply  wherever  any 
processing  or  floor  stock  tax  had  been  paid. 

Signed  PACIFIC  GOODRICH  RUBBER 

COMPANY 
By  S.  M.  JETT 

(Seal) 

Sworn  to  and  subscribed  before  me  this  30th  day 
of  March,  1936. 

ALBERTA  M.  TEWERS 
Notary  Public 
(See  Instructions  on  Reverse  Side) 
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Mr.  Blanche:  We  next  offer  in  evidence,  as 
Plaintiff's  Exhibit  F,  claim  for  refiuid  dated  August 
19,  1935,  filed  on  behalf  of  and  by  The  13.  F.  Good- 
rich Company  in  the  same  amount  as  that  specified 
in  the  Exhibits  C  and  D,  namely,  $16,450.39. 

(The  document  referred  to  was  received   in 
evidence  and  marked  ''Plaintiff's  Exhibit  F.") 

PLAINTIFF'S  EXHIBIT  F 

CLAIM 

To  be  filed  with  the  Collector  where  assessment 
was  made  or  tax  paid 

Received  Aug.  31,  1935.  Coll.  Int.  Rev.  Los  Ange- 
les, Cal. 

The  Collector  will  indicate  in  the  block  ])elo\v  tlie 
kind  of  claim  filed,  and  fill  in  the  certificate  on  tlie 
reverse  side. 

[  X  ]  Refund  of  tax  illegally  collected. 
[     ]  Refvmd  of  amount  j^aid  for  stamps  unused,  ov 

used  in  error  or  excess. 
[     ]  Abatement  of  tax  assessed   (not  a])plicable  to 
estate  or  income  taxes). 

State  of  Ohio, 

County  of  Summit — ss. 

Name  of  taxpayer  or  purchaser  of  stamps — The 
B.  F.  Goodrich  Company. 

Business  address — 5400  E.  Ninth  Street,  Los  An- 
geles, California. 

Residence  

The  dej^onent,  being  duly  sworn  according  to  law, 

deposes  and  says  that  this  statement  is  made  on 
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behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed — Los 
Angeles,  California. 

2.  Period  (if  for  income  tax,  make  separate  form 

for  each  taxable  year)  from ,  19 , 

to ,  19 

3.  Character  of  assessment  or  tax — excise  tax. 

4.  Amount  of  assessment,  $16,450.39;  dates  of  pay- 
ment April  17 ;  July  27,  1934. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment  

6.  Amount  to  be  refunded — $16,450.39  plus  interest 

7.  Amount  to  be  abated  (not  applicable  to  income 
or  estate  taxes) — $ 

8.  The  time  within  which  this  claim  may  be  legally 
filed  expires,  under  Section  1106  of  the  Revenue 
Act  of  1932,  on  April  17,  1938. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

Section  9  of  the  Agricultural  Adjustment  Act 
(H.R.  3835)  provides:  "That  upon  any  article 
u])ou  whioh  a  manufacturers'  sales  tax  is  levied 
under  the  authority  of  the  Revenue  Act  of  1932  and 
which  manufacturer's  sales  tax  is  computed  on  the 
ba;sis  of  weight,  sncli  mamifacturers'  sales  tax  shall 
be  compiitod  on  tlie  l)asis  of  tlio  weight  of  such 
finished  nrti(de  less  tlie  weight  of  iho  ■!)rocessed 
cotton  contain(Hl  tlieroin,  on  which  a  processing  tax 
has  been  ])aid.''  Under  the  provisions  of  this  sec- 
tion, the  tax])ayer  took  credit  on  excise  tax,  in  the 
sum  of  $15,880.64.    The  taxpaj^er  insists  that  the 
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Commissioner's  construction  of  Section  9  of  the 
Agricultural  Adjustment  Act  to  the  effect  that  tax- 
payer is  not  entitled  to  a  credit  against  excise  tax 
by  reason  of  floor  stock  tax  payments  under  which 
the  above  mentioned  tax  was  paid,  is  incorrect  and 
that  a  proper  construction  of  the  Section  9  of  the 
Agi'icultural  Adjustnient  Act  entitles  taxpayer  to  a 
credit  of  the  amount  of  tax  and  interest  above 
chiimed. 

The  T>.  F.  Goodrich  Company  is  entitled  to  the 
refund  claimed  herein  for  the  reason  that  as  of  June 
30,  1934,  Pacific  Goodrich  Rubber  Company,  a  Dela- 
ware corporation,  sold,  assigned,  transferred  and 
set  over  to  The  T>.  F.  Goodrich  Company  all  its 
rights,  claims  and  choses  in  action  of  every  nature 
and  description  which  said  Pacific  Goodrich  Rubber 
Com])any  then  had  or  might  have  against  all  ])er- 
sons,  firms  or  coiporations,  whether  then  due  and 
payable  or  to  become  due  and  payable  thereafter. 

Under  said  assignment,  Pacific  Goodrich  Rubber 
Company  nominated  and  appointed  The  B.  F.  Good- 
rich Company,  its  true  and  lawful  attorney  with 
full  power  and  authority  in  its  name  or  in  the  name 
of  Pacific  Goodrich  Rubber  Company,  to  ask,  de- 
mand or  collect  all  such  claims  and  amounts  and 
otherwise  to  prosecute  any  ]:)roceedings  at  law  or 
in  equity  therefor  and  to  give  effectual  discharge 
thereof. 

Assignment 

Know  all  men  by  these  presents  that  Pacific 
Goodrich  Rubber  Company,  a  corporation  duly  or- 
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ganizecl  and  existing  under  the  laws  of  the  State 
of  Delaware  and  having  its  general  offices  at  Los 
Angeles,  California,  for  good  and  valuable  con- 
siderations enuring  to  its  benefit  and  herewith  ac- 
knowledged, does  hereby  assign,  transfer  and  set 
over  to  The  B.  F.  Goodrich  Company,  a  New  York 
corporation,  all  rights,  claims  and  choses  in  action 
of  every  nature  and  description  which  said  Pacific 
Goodrich  Rubber  Company  now  has  or  shall  have 
against  any  and  all  persons,  firms  or  corporations, 
whether  now  due  and  payable  or  hereafter  becoming 
due  and  payable  including,  but  without  limiting  the 
generality  of  the  foregoing,  all  bills  or  accounts  re- 
ceivable, outstanding  contracts,  insurance  policies, 
bank  accounts,  stocks,  bonds,  or  other  interest  in 
other  firms,  companies  and/or  businesses,  also  all 
cash,  trade  marks,  trade  names,  patents,  leases,  mer- 
chandise, raw  materials,  supplies  and  equipment. 

To  have  and  to  hold  the  same  unto  the  said  The 
B.  F.  Goodrich  Company,  its  successors  and  assigns 
forever. 

Said  Pacific  Goodrich  Rubber  Company  has  nom- 
inated, constituted  and  appointed  and  by  tliese  pres- 
ents does  nominate,  constitute  and  appoint  said  The 
B.  Y.  Goodrich  Company  its  true  and  lawful  attor- 
ney witli  full  ])owor  and  authority  in  its  name  ov 
ill  the  name  of  Pacific  Goodrich  Rubber  Company 
to  claim,  demand  payment  and^or  collect  all  sur-li 
claims  and  amounts  and  otherwise  to  ])rosecute  any 
proceedings  at  law  or  in  equity  therefor  and  to  give 
effectual  discharge  thereof. 

And  said  Pacific  Goodrich  Rubber  Company  does 


vs.  United  States  of  America  213 

hereby  agree  that  it  will  at  any  time  or  from  time 
to  time  hereafter  at  the  request  of  said  The  T>.  F. 
Goodrich  Companj^  make,  do  and  execute  all  such 
further  acts  and  instruments  as  may  be  necessary, 
convenient  and  proper  to  enable  The  B.  F.  Good- 
rich Company  to  recover  said  claims  and  amounts 
hereinabove  referred  to,  title  to  which  is  hereby 
vested  or  intended  to  be  vested  in  said  The  B.  F. 
Goodrich  Company. 

In  witness  whereof,  Pacific  Goodrich  Rubber 
Company  has  caused  these  presents  to  be  signed  in 
its  name  and  on  its  behalf  and  its  corporate  seal 
to  be  affixed  hereto  by  its  President  and  Seci'etarv 
as  of  the  30th  day  of  June,  1934. 

PACIFIC   GOODRICH   RUBBER 

COMPANY 
By  (s)  J.  D.  TEW 
President 
Attest : 

(s)  S.  M.  JETT 
Secretary 
GTK 

(Signed)  THE  B.  F.  GOODRICH  COMPAXY 
By  S.  M.  JETT 
Secretary 
(Seal) 

Sworn  to  and  subscribed  before  me  this  19  day 
of  August,  1935. 

(Seal)  RUTH  REES 

My  Conunission  ex])ires  Aug.  27,  1935 

(See  Instructions  on  Reverse  Side) 
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Mr.  Blanche:  We  next  offer  in  evidence,  as 
Plaintiff's  Exhibit  G,  amended  claim  of  refund — I 
may  say,  if  your  Plonor  })lease,  that  these  claims 
were  si)ecifically  i)leaded  in  two  particulars  as  far 
as  Tlie  P>.  F.  Goodrich  Company  is  concerned  in 
the  petition,  and  denied  for  lack  of  information 
wholly.   This  bears  date  of  April  17,  1938. 

(The  document  referred  to  was  received  in 
evidence  and  marked  ' 'Plaintiff's  Exhibit  G.") 

PLAINTIFF'S  EXHIBIT  G 

AMENDED  CLAIM 

To  be  filed  with  tlie  Collector  where  assessment 
was  made  or  tax  paid 

Tlie  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse  side. 

[     ]  Refund  of  tax  illronlly  collected. 
[     ]  Refimd  of  amount  ])aid  for  stamps  unused,  or 

used  in  error  or  excess. 
[     ]  Abatement  or  tax  assessed  (not  applicable  to 
estate  or  income  taxes). 

State  of  Ohio, 

County  of  Summit — ss. 

Name  of  taxpayer  or  ])iirchaser  of  stamps — The 
B.  F.  Goodrich  Company. 

Business  address — 5400  E.  Ninth  Street,  Los  An- 
geles, Calif. 

Residence  

The  deponent,  bein^-  duly  sworn  according-  to  law, 
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deposes  and  says  that  this  statement  is  made  on 
behalf  of  the  taxpayer  named,  and  that  the  facts 
given  below  are  true  and  complete : 

1.    District  in  which  return  (if  any)  was  filed — 
Los  iVngeles,  California. 

2.  Period  (if  for  income  tax,  make  separate  form 

for  each  taxable  year)  from ,  19 , 

to ,  19 

3.  Character  of  assessment  or  tax — excise  tax. 

4.  Amount  of  assessment,  $16,450.39;  dates  of  pay- 
ment April  17,  July  27,  1934. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment  

6.  Amount  to  be  refunded — $16,450.39  plus  interest 

7.  Amount  to  be  abated  (not  applicable  to  income 
or  estate  taxes) — $ 

8.  The  time  within  which  this  claim  may  be  legally 
filed  expires,  under  Section  1106  of  the  Revenue 
Act  of  1932,  on  April  17,  1938. 

The  deponent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

During  the  period  from  August  1,  1933  through 
September  30,  1933,  the  taxpayer  manufactured  and 
sold  tires  which  contained  some  705,806  pounds  of 
cotto]!  fabric  in  various  states  of  manufactui'e,  upon 
wiiic]]  ii  had  ()aid  to  the  Collector  of  Internal  Reve- 
nue for  the  6th  District  of  California,  a  so-called 
floor  tax  levied  by  Section  16  of  the  Agricultu.ral 
Ad,iustmont  Act.  at  the  rate  of  .044184  per  pound. 
That  in  coin])iiting  the  excise  tax  levied  by  Section 
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602  of  the  Revenue  Act  of  1932  upon  tires  manu- 
factured and  sold  subsequent  to  August  1,  1933,  tax- 
payer took  a  deduction  from  said  excise  tax  in  ac- 
cordance witli  the  provisions  of  Section  9  of  the 
Agricultural  Adjustment  Act,  that  is,  it  arrived  at 
excise  tax  due  by  deducting  from  the  weight  of  the 
tires  manufactured  and  sold  after  August  1,  1933, 
the  weight  of  processed  cotton  in  said  tires,  upon 
which  a  so-called  floor  tax  had  been  j)aid  under 
Section  16  of  the  Agricultural  Adjustment  Act. 
Upon  an  examination  of  taxpayer's  records,  the 
Commissioner  of  Internal  Revenue  assessed  the  tax 
above  described  against  the  taxpayer  upon  the 
theory  that  the  provisions  of  Section  9  of  the  Agri- 
cultural Adjustment  Act  did  not  apply  to  articles 
upon  which  a  floor  stock  tax  had  been  paid  under 
the  provisions  of  Section  16  of  said  Act.  The  tax- 
payei'  did  not  include  the  tax  herein  asked  to  be 
refunded  in  the  price  of  the  article  or  articles  witli 
respect  to  which  said  tax  was  imposed.  Neither  did 
it  collect  the  amount  of  said  tax  from  the  persons 
to  whom  the  articles  in  question  were  sold.  Tliat  a 
proper  interpretation  of  vSection  9  of  the  Agricul- 
tural Adjustment  Act  entitles  the  taxpayer  to  the 
credit  taken  by  it  u])on  its  excise  tax  returns  by 
reason  of  the  ])ayment  of  the  so-called  floor  tax.  The 
tax])ayer  insists  that  the  words  ''processing  tax" 
as  used  in  Section  9  of  the  Agricultural  Adjustment 
Act  mean  any  and  all  taxes  levied  under  and  by  the 
general  scheme  of  the  processing  taxes  and  that 
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"processing  taxes"  as  used  tliroiigliout  the  Agri- 
cultural Adjustment  Act  mean  not  only  the  tax 
which  accrued  upon  the  processing  of  the  article 
in  question  but  the  so-called  floor  tax  levied  in  or- 
der to  prevent  processors  from  escaping  or  avoiding 
the  taxes  levied  under  said  Agricultural  Adjust- 
ment Act,  and  that  Congress  intended  that  the 
credit  granted  under  said  Section  9  of  the  Agri- 
cultural Adjustment  Act  should  apply  wherever  any 
processing  or  floor  stock  tax  had  been  paid. 

The  B.  F.  Goodrich  Company  is  entitled  to  the 
refund  claimed  herein  for  the  reason  that  as  of 
June  30,  1934,  Pacific  Goodricli  Rubber  Company, 
a  Delaware  corporation,  sold,  assigned,  transferred 
and  set  over  to  The  B.  F.  Goodrich  Company  all 
its  rights,  claims  and  choses  in  action  of  every  na- 
ture and  description  which  said  Pacific  Goodrich 
Rubber  Company  then  had  or  might  have  against  all 
persons,  firms  or  corporations,  whether  then  due 
and  payable  or  to  become  due  and  ]>ayable  there- 
after. 

Under  said  assignment,  Pacific  Goodrich  Rubber 
Company  nominated  and  appointed  The  B.  F. 
Goodricli  Company,  its  true  and  lawful  attorney 
wi til  full  power  and  authority  in  its  name  or  in  the 
ij<uiie  oT  Pacific  Goodrich  Rubber  Com])anv  to  ask, 
demand,  or  collect  all  such  claims  and  amounts  and 
otli(n-wiso  to  ju'osecute  nuv  ]iroceedings  at  law  or  in 
equity  therefor  and  to  give  effectual  discharge 
thereof.    - 
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CERTIFICATE 

I  certify  that  an  exaniinatiun  of  the  records  of 
this  office  shows  the  following  facts  as  to  the  assess- 
ment and  payment  of  the  tax : 

[Form  not  filled  in] 

I  certify  that  the  records  of  tliis  office  show  the 
following  facts  as  to  the  purchase  of  stamps : 
[Form  not  filled  in] 


Collector  of  Internal  Revenne 
(District) 


Committee  on  Claims 

Amount   claimed $ 

Amount    allowed $ 

Amount  rejected $ 


Instructions 

1.  The  claim  must  be  set  forth  in  detail  and  un- 
der oath  each  ground  upon  which  it  is  made,  and 
facts  sufficient  to  ap]n'ise  the  Commissioner  of  the 
exact  basis  thereof. 

2.  The  claim  should  be  sworn  to  by  the  taxpayer, 
if  ])ossible.  Whenever  it  is  necessary  to  have  the 
claim  execnted  by  an  attorney  or  agent,  on  behalf 
of  the  taxj^ayer,  an  authenticated  co])y  of  the  docu- 
ment s])ecifically  authorizing  such  agent  or  attorney 
to  sign  the  claim  on  behalf  of  the  taxpayer  shall 
accom])any  the  claim.  The  oath  will  be  administered 
without  charge  by  any  collector,  deputy  collect(U'.  or 
internal  revenue  agent. 
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3.  If  a  return  is  filed  by  an  individual  and  a  re- 
fund claim  is  thereafter  filed  by  a  legal  representa- 
tive of  the  deceased,  certified  copies  of  the  letters 
testamentary,  letters  of  administration,  or  other 
similar  evidence  must  be  annexed  to  the  claim,  to 
show  the  authority  of  the  executor,  administrator, 
or  other  fiduciary  by  whom  the  claim  is  filed.  If 
an  executor,  administrator,  guardian,  trustee,  re- 
ceiver, or  other  fiduciary  files  a  return  and  thereafter 
refund  claim  is  filed  by  the  same  fiduciary,  docu- 
mentar}^  evidence  to  establish  the  legal  authority 
of  the  fiduciary  need  not  accompau}^  the  claim,  pro- 
vided a  statement  is  made  on  the  claim  showhig 
that  the  return  was  filed  by  the  fiduciary  and  that 
the  latter  is  still  acting. 

4.  Where  the  taxpayer  is  a  corporation,  the 
claim  shall  be  signed  with  the  corporate  name,  fol- 
lowed by  the  signature  and  title  of  the  officer  having 
authority  to  sign  for  the  corporation. 


Mr.  Blanche:  We  next  offer,  as  Plaintiff's  Ex- 
]iibit  H,  three  letters.  It  is  suggested  that  these  be 
offered  as  one  exhibit  and  marked  H-1,  H-2  and 
H-3. 

The  Court:     So  ordered. 

The  first  thereof  being  addressed  to  The  B.  F. 
Goodrich  Company  and  signed  by  Guy  T.  Helver- 
ing.  Commissioner,  by  D.  S.  Bliss,  Deputy  Commis- 
sioner; H-2  being  addressed  to  the  [9]  same  named 


vs.  United  States  of  America  221 

corporation  and  signed  by  the  same  named  persons; 
H-3  is  a  letter  addressed  to  Pacific  Goodrich  Rubber 
Company,  and  signed  by  tlie  same  named  persons 
as  those  heretofore  noted. 

(The  documents  referred  to  tvas  received  in 

evidence  and  marked  ''Plaintiff's  Exhibits  H-1, 

Hr2  and  H-3.") 

PLAINTIFF'S  EXHIBIT   HI 

TREAkSURY  DEPARTMENT 

Washington 

Office  of 
Commissioner  of  Internal  Revenue 

Address  Reply  to 

Commissioner  of  Internal  Revenue 

and  Refer  to 

MT:ST:DM 

CI.  S-38677 

[Date  illegible] 
The  B.  F.  Goodrich  Company, 
5400  E.  Ninth  Street, 
Los  Angeles,  California. 

Gentlemen : 

Refei'ence  is  made  to  your  claim  for  refund  of 
$16,450.39,  representing  tax  and  interest  paid  by 
the  Pacific  Goodrich  Rubber  Company,  5400  E. 
9th  Street,  Los  Angeles,  California,  under  the  ])ro- 
visions  of  section  602  of  the  Revenue  Act  of  1932. 


222  The  B.  F.  Goodrich  Co. 

It  is  stated  that  you  are  entitled  to  the  refund 
of  the  above  tax  since  the  Pacific  Goodrich  Rubber 
Company  sold,  assigned,  transferred  and  set  over 
to  you  all  its  rights  and  claims.  It  is  contended  that 
the  Pacific  Goodrich  Rubber  Company  erroneously 
paid  manufacturers'  excise  tax  in  the  amount 
claimed  for  the  reason  that  floor  tax  was  paid  on 
the  cotton  content  of  the  tires  in  question. 

There  is  on  file  in  this  office  a  claim  filed  by  the 
Pacific  Goodrich  Rubber  Company  for  refund  of 
the  above  tax,  based  on  the  same  contentions.  This 
claim  is  therefore  a  duplicate  claim  and  is  rejected 
in  full. 

Respectfully, 

GUY  T.  HELVERING, 
Commissioner. 
By:  D.  S.  BLISS, 

Deputy  Commissioner. 
cc-Los  Angeles,  California. 
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PLAINTIFF'S  EXHIBIT  H-2 

TREASURY    DEPARTMENT  -> 

Washington  L  ^  J 

Office  of 
Commissioner  of  Internal  Revenue 

Address  Reply  to 

Commissioner  of  Internal  Revenue 

and  Refer  to 

MT:ST:DM 

CI.  S-38676 

May  22,  1936 
Pacific  Goodrich  Rubber  Company, 
5400  E.  Ninth  Street, 
Los  Angeles,  California. 

Gentlemen : 

Reference  is  made  to  your  claim  for  refund  of 
$16,450.39,  representing  tax  paid  mider  the  pro- 
visions of  section  602  of  the  Revenue  Act  of  1932, 
for  the  months  of  November  and  December  1933. 

The  claim  is  based  on  the  contention  that  a  proper 
interpretation  of  section  9(a)  of  the  Agricultural 
Adjustment  Act  entitles  j^ou  to  the  credit  for  floor 
tax  paid  on  t]ie  cotton  contents  of  tires  in  comput- 
ing manufacturer's  excise  tax  due  thereon.  You  in- 
sist that  the  words  ''processing  tax''  as  used  in  this 
section  of  the  Act  means  any  and  all  taxes  levied 
under  the  Agricultural  Adjustment  Act. 

Under  date  of  April  8,  1936  this  office  rejected 
your  claim  No.  S-31017  for  refund  of  the  amount 
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of  tax  involved  in  this  claim  and  based  on  the  same 
contentions. 

Since  you  have  failed  to  furnish  any  new  and 
material  evidence  in  support  of  the  claim,  the  pre- 
vious action  of  this  office  is  sustained  and  the  pres- 
ent claim  rejected  in  full. 
Respectfully, 

GUY  T.  HELVERING, 
Commissioner. 
By:  D.  S.  BLISS, 

Deputy   Commissioner. 
cc-Los  Angeles,  California. 


PLAINTIFF'S  EXHIBIT  H-3 

TREASURY  DEPARTMENT 

Washington 

Office  of 
Commissioner  of  Internal  Revenue 

Address  Reply  to 

Commissioner  of  Internal  Revenue 

and  Refer  to 

MT:ST:DM 

Cls:  S-38676  and  38677 

June  23,  1936 
The  B.  F.  Goodrich  Company, 
Akron,  Ohio. 

Attention:  Mr.  F.  C.  Leslie. 
Gentlemen : 

Reference  is  made  to  your  letter  of  June  8,  1936, 
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requesting  to  be  advised  as  to  whether  the  claims 
filed  by  Pacific  Goodrich  Rubber  Coni])any,  Los 
Angeles,  California,  and  the  B.  F.  Goodrich  Com- 
pany, Los  Angeles,  CalifoiTiia,  both  in  the  amount 
of  $16,450.39,  which  were  rejected  in  office  letters 
dated  May  22,  1936,  were  the  claims  filed  witji  the 
Collector  of  Internal  Revenue,  Los  Angeles,  Cali- 
fornia, under  date  of  April  17,  1936. 

You  are   advised  that  the  receiving  stamps   on 
the  above  claims  indicate  that  they  were  received 
in  the  office  of  the  Collector  of  Internal  Revenue, 
Los  Angeles,  California,  on  April  21,  1936. 
Respectfully, 

D.  S.  BLISS, 

Deputy   Commissioner. 


Mr.  Blanche:  We  offer  as  Plaintiff's  next  exhibit, 
I,  copy  of  the  minutes  of  a  special  meeting  of  the 
Board  of  Directors  of  Pacific  Goodrich  Rubber 
Company,  held  on  July  6,  1934; 

We  also  offer  as  No.  1  of  the  last  named  ex- 
hibit, minutes  of  a  special  meeting  of  the  stock- 
holders of  Pacific  Goodrich  Rubber  Company,  like- 
wise held  on  Friday,  July  6,  1934. 

(The  documents  referred  to  was  received  in 
evidence  and  marked  ^'Plaintiff's  Exhibits  I, 
and  I-l.") 
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PLAINTIFF'S  EXHIBIT  I 

The  undersigned,  S.  M.  Jett,  Secretary  of  Pa- 
cific Goodrich  Rubber  Company,  a  Delaware  Cor- 
poration, hereby  certifies  that  the  minutes  attached 
hereto  are  true  and  correct  copies  of  minutes  of  the 
meeting  of  the  stockholders  of  that  company  held 
on  July  6,  1934,  and  of  the  meetings  of  the  Board 
of  Directors  held  on  July  6  and  August  24,  1934, 
all  as  appears  by  the  records  of  the  company  in  his 
official  custody. 

In  witness  whereof,  the  undersigned  has  set  his 
hand  and  affixed  the  seal  of  the  corporation,  this 
19th  day  of  January,  1940. 
S.  M.  JETT 
Secretary 

Pacific  Goodrich  Rubber   Com- 
pany 

SPECIAL  MEETING  OF  THE  BOARD  OF 
DIRECTORS  OF  PACIFIC  GOODRICH 
RUBBER  COMPANY 

Minutes  of  a  special  meeting  of  the  Board  of  Di- 
rectors of  Pacific  Goodrich  Rubber  Company,  a 
Delaware  corporation,  held  at  500  South  Main 
Street,  Akron,  Ohio,  Friday  July  6,  1934. 

There  were  present  Messrs.  J.  D.  Tew,  S.  B,  Rob- 
ertson, T.  B.  Tomkinson,  S.  M.  Jett,  representing 
a  majority  of  the  Board  of  Directors  and  thereby 
constituting  a  quorum  for  the  transaction  of  busi- 
ness. 
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Mr.  Tew,  President,  presided  as  Chairman  of  the 
meeting  and  Mr.  Jett,  Secretary,  kept  the  minutes. 
The  Chairman  ordered  the  KSecretary  to  file  with 
the  minutes  of  the  meeting  a  waiver  of  notice  and 
consent  signed  by  all  of  the  directors  of  the  cor- 
poration. 

The  Chairman  then  announced  that  the  meeting 
had  been  called  for  the  purpose  of  formally  voting 
on  a  proposal  to  dissolve  the  corporation,  and  upon 
favorable  action  taken  thereon  at  this  meeting,  to 
recommend  to  the  stockholders  the  dissolution  of 
the  corporation.  He  stated  that,  as  known  to  all 
of  the  directors  present,  the  ]:)ossession  of  all  pro])- 
erty  and  assets  of  the  corporation  had  been  deliv- 
ered over  to  The  B.  F.  Goodrich  Company  as  the 
owner  of  all  of  the  stock  of  the  corporation  at  the 
close  of  business  on  Jime  30,  1934,  but  that  this 
meeting  had  been  called  to  ratify  such  action  on  the 
part  of  the  management  according  to  law. 

Thereupon,  on  motion  duly  made  and  seconded,  it 
was    by    unanimous    vote 

Resolved,  that  in  the  judgment  of  this  Board 
of  Directors  it  is  advisable  and  most  for  the 
benefit  of  Pacific  Goodrich  Rubber  Company 
that  said  corporation  should  be  dissolved,  and 
to  that  end  and  as  required  bj"  law,  that  a  meet- 
ing of  the  stockholders  of  said  corporation  be 
held  at  500  South  Main  Street,  Akron,  Ohio, 
on  the  6th  day  of  July,  1934,  at  2  o'clock  in  tlie 
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afternoon  to  take  action  upon  this  resolution, 
and 

Be  it  further  resolved,  that  this  Board  of 
Directors  does  hereby  ratify  the  action  taken 
by  the  management  of  this  corporation  in  trans- 
ferring to  and  delivering  over  possession  to  The 
B.  F.  Goodrich  Company  of  all  of  the  assets 
of  this  corporation  at  the  close  of  business  on 
June  30,  1934,  as  a  distribution  in  kind  to  the 
stockholders  of  all  the  assets  of  this  corpora- 
tion, and  hereby  recommends  the  ratification 
and  approval  by  the  stockholders  of  such  ac- 
tion on  the  part  of  the  management  of  the  cor- 
poration, and 

Be  it  further  resolved,  that  the  Secretary  of 
this  corporation  be  and  he  hereby  is  directed 
to  cause  notice  of  the  adoption  of  this  resolu- 
tion to  be  given  to  each  stockholder  of  the  cor- 
poration. 

There  being  no  further  business,  the  meeting  was 
on  vote  adjourned. 
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PLAINTIFF'S  EXHIBIT  I-l 

SPECIAL  MEE^JING  OF  THE  STOCKHOLD- 
ERS OF  PACIFIC  GOODRICH  RUBBER 
COMPANY. 

Minutes  of  a  special  meeting-  of  the  stoekboldei's 
of  Pacific  Goodrich  Rubber  Company,  a  Delaware 
corporation,  held  at  500  South  Main  Street,  Akron, 
Ohio,  on  Friday,  July  6,  1934,  at  2  o'clock  in  the 
afternoon.  There  were  present  either  in  person  or 
by  proxy  all  of  the  stockholders  of  the  corporation. 
Mr.  Tew,  President,  presided  as  Chairman  of  the 
meeting  and  Mr.  Jett,  Secretary,  kept  the  minutes. 
The  Chairman  ordered  the  Secretary  to  file  with 
the  minutes  of  the  meeting  a  Waiver  of  Notice  and 
Consent  signed  by  all  of  the  stockholders. 

The  Chairman  then  annoimced  that  the  meeting 
had  been  called  for  the  purposes  set  forth  in  the 
aforesaid  Waiver  of  Notice  and  Consent.  There- 
upon, on  motion  duly  made  and  seconded,  the  fol- 
lowing resolution  was  unanimously  adopted: 

Whereas,  it  is  in  the  judgment  of  the  stock- 
holders of  this  corporation  advisable  and  most 
for  the  benefit  of  the  corporation  that  the  cor- 
poration be  dissolved,  as  recommended  by  reso- 
lution of  its  Board  of  Directors  at  n  meeting 
duly  called  and  held, 

Now,  therefore,  be  it  resolved  that  the  proper 
officers  of  the  corporation  are  hereby  author- 
ized and  directed  to  obtain  the  execution  by  all 
of  the  stockholders  of  the  corporation  of  a  cer- 
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tificate  of  dissolution  by  unanimous  consent, 
and  to  file  said  certificate  with  the  Secretary 
of  State  of  the  State  of  Delaware. 

The  Chairman  then  announced  that  the  corpora- 
tion, acting  through  its  officers,  had  transferred  and 
delivered  over  to  The  B.  F.  Goodrich  Company  at 
the  close  of  business  on  June  30,  1934,  all  of  its 
assets  in  anticipation  of  the  immediate  dissolution 
of  the  company.  Thereupon,  on  motion  duly  made 
and  seconded,  it  was  by  unanimous  vote 

Resolved  that  the  stockholders  of  this  cor- 
poration do  hereby  unanimously  ratify  and 
approve  the  action  of  the  management  of  the 
corporation  in  transferring  and  delivering  over 
to  The  B.  F.  Goodrich  Company  at  the  close 
of  business  on  June  30,  1934,  possession  and 
control  of  all  of  the  property  and  assets  of  the 
corporation  as  a  distribution  in  kind  of  all  of 
the  assets  of  the  corporation  to  its  stockholders, 
all  of  its  issued  and  outstanding  stock  being 
owned  and/or  controlled  by  said  The  B.  F. 
Goodrich  Company,  and 

Be  it  further  resolved  that  the  President  or 
a  Vice  President  and  the  Secretary  or  an  As- 
sistant Secretary  be  and  they  hereby  are  au- 
thorized to  execute  in  the  name  and  on  behalf 
of  the  corporation  a  good  and  sufficient  deed 
of  conveyance  of  all  of  the  real  estate  of  this 
corporation  to  The  B.  F.  Goodrich  Company, 
and  to  perform  and  execute  all  such  further 
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acts  and  assignments  of  bills  and  accounts  re- 
ceivable or  other  instruments  as  may  be  neces- 
sary or  convenient  to  vest  in  The  B.  F.  Good- 
rich Company  full  and  complete  title  to  all  of 
the  assets  of  this  corporation. 

The  Secretary  then  called  to  the  attention  of  the 
meeting  the  fact  that  the  company  should  be  with- 
drawn from  the  State  of  California,  so  as  to  pre- 
vent the  incurring  of  further  liability  for  taxes 
in  that  state.  Thereupon,  on  motion  duly  made  and 
seconded,  it  was  by  unanimous  vote 

Resolved  that  the  proper  officers  of  the  cor- 
poration are  hereby  authorized  and  directed 
to  execute  and  file  with  the  proper  official  or 
officials  of  the  State  of  California  a  certificate 
of  withdraw^al  or  such  other  instruments  as 
may  be  necessary  to  effectuate  the  withdraw^al 
of  this  corporation  from  the  State  of  Cali- 
fornia. 

There  being  no  further  business,  the  meeting  on 
vote  adjourned. 

SPECIAL  MEETING  OF  THE  BOARD  OF 
DIRECTORS  OF  PACIFIC  GOODRICH 
RUBBER  COMPANY 

Minutes  of  a  sj^ecial  meeting  of  the  Board  of 
Directors  of  Pacific  Goodrich  Rubber  Company,  a 
Delaware  corporation,  held  at  500  South  Main 
Street,  Akron,  Ohio,  Friday,  August  24,  1934. 
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There  were  present  Messrs.  J.  D.  Tew,  S.  B.  Rob- 
ertson, T.  B.  Tomkinson,  and  S.  M.  Jett,  represent- 
ing a  majority  of  the  Board  of  Directors  and  there- 
fore constituting  a  quorum  for  the  transacting  of 
business. 

Mr.  Tew,  President,  presided  as  Chairman  of 
the  meeting,  and  Mr.  Jett,  Secretary  kept  the  min- 
utes. The  Chairman  ordered  the  Secretary  to  file 
with  the  minutes  of  the  meeting  a  waiver  of  notice 
and  consent  signed  by  all  the  directors  of  the  cor- 
poration. 

The  Chairman  then  announced  that  the  meeting 
had  been  called  for  the  purpose  of  formally  rati- 
fying the  execution  and  delivery  of  a  certain  as- 
signment by  the  corporation,  dated  June  30,  1934, 
to  The  B.  F.  Goodrich  Company  and  for  the  fur- 
ther purpose  of  authorizing  the  execution  of  deeds 
of  conveyance  and  such  other  instruments  as  may 
be  necessary  to  vest  in  The  B.  F.  Goodrich  Com- 
pany full  and  complete  title  to  all  real  property 
owned  by  the  corporation. 

Thereupon,  on  motion  duly  made  and  seconded, 
it  was  by  unanimous  vote 

Resolved,  that  the  Directors  of  this  corpora- 
tion do  hereby  unanimously  ratify  and  approve 
the  execution  and  delivery  l^y  the  President  and 
Secretary  of  the  corporation  of  a  certain  as- 
signment, dated  June  30,  1934,  transferring 
and  setting  over  unto  The  B.  F.  Goodrich  Com- 
pany all  rights,  claims,  and  choses  in  action 
of  every  nature  and  description  which  the  cor- 
poration now  has  or  shall  have  against  any  and 
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all  persons,  firms  or  corporation,  whether  now 
due  and  payable  or  hereafter  becoming  due  and 
payable  including,  but  without  limiting  the  gen- 
erality of  the  foregoing,  all  bills  or  accounts 
receivable,  outstanding  contracts,  insurance  pol- 
icies, bank  accoimts,  stocks,  bonds,  or  other 
interest  in  other  firms,  companies  and/or  busi- 
nesses, also  all  cash,  trade  marks,  trade  names, 
patents,  leases,  merchandise,  raw  materials, 
supplies  and  equipment,  and 

Be  it  further  resolved,  that  the  President  or 
a  Vice  President  and  the  Secretary  or  an  As- 
sistant Secretary  be  and  they  hereby  are  au- 
thorized to  execute  in  the  name  and  on  behalf 
of  the  corporation  a  good  and  sufficient  deed 
of  conveyance  of  all  of  the  real  estate  of  this 
corporation  to  The  B.  F.  Goodrich  Company, 
and  to  perform  and  execute  all  such  further 
acts  as  may  be  necessary  or  convenient  to  vest 
in  The  B.  F.  Goodrich  Company  full  and  com- 
I^lete  title  to  all  of  the  real  estate  of  this  cor- 
poration. 

There  being  no  further  business,  the  meeting  on 
vote  adjourned. 


Mr.  Blanche:  We  offer  as  Plaintiff's  next  exhibit, 
J,  certificate  of  the  Secretary  of  State  of  Delaware 
certifying  the  dissolution,  under  date  of  December 
21,  1934,  of  Pacific  Goodrich  Rubber  Company. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Plaintiff's  Exhibit  J.") 
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PLAINTIFF'S  EXHIBIT  J 

State  of  Delaware 
Office  of  Secretary  of  State 

CERTIFICATE  OF  DISSOLUTION 

To  All  Whom  These  Presents  May  Come,  Greeting : 
Whereas,  It  appears  to  my  satisfaction  by  duly 
authenticated  record  of  the  proceedings  for  the 
voluntary  dissolution  thereof,  by  the  consent  of  all 
the  stockholders  deposited  in  my  office,  the  Pacific 
Goodrich  Rubber  Company  a  corporation  of  this 
State  whose  principal  office  is  situated  at  No.  100 
West  10th  Street  in  the  city  of  Wilmington,  County 
of  New  Castle  State  of  Delaware  The  Corporation 
Trust  Company  being  agent  therein,  and  in  charge 
thereof,  upon  whom  process  may  be  served,  has 
complied  with  the  requirements  of  the  Corporation 
Laws  of  the  State  of  Delaware,  as  contained  in  1915. 
Section  1,  to  2101  Section  187,  Chapter  65,  of  the 
Revised  Statutes  of  1915,  as  amended,  preliminary 
to  the  issuing  of  this  Certificate  of  Dissolution. 

Now,  therefore,  I  Walter  Dent  Smith  Secretary 
of  State  of  the  State  of  Delaware,  do  hereby  certify 
that  the  said  corporation  did  on  the  twenty-first 
day  of  December  A.  D.  1934  file  in  the  office  a  duly 
exor-uted  and  attested  consent,  in  writing,  to  the 
dissolution  of  said  corporation  executed  by  all  the 
stockholders  thereof,  which  said  consent  and  the 
records  of  the  proceedings  aforesaid,  are  now  on 
file  in  my  said  office  as  provided  by  law. 

In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  official  seal,   at  Dover  this  twenty-first 
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day  of  December  in  the  year  of  our  Lord  one  thou- 
sand nine  hundred  and  thirty-four. 

(Seal)  WALTER  DENT  SMITH 

Secretary  of  State 
State  of  Delaware, 
New  Castle  County — ss. 

Recorded  in  the  Recorder's  Office  at  Wihning-ton, 
in  Corporation  Record  W  Vol.  42  Page  101  &c.,  the 
23rd  day  of  January  A.  D.,  1935. 

Witness  my  hand  and  official  seal. 
ALBERT  STETSER 
Recorder, 
By  EUGENE    N.    SCARBOROUGH 
Deputy  Recorder. 


Mr.  Blanche:  If  the  Court  please,  that  concludes 
the  exhibits  to  be  introduced  by  Plaintiff  with  the 
exception  of  Exhibit  A,  which  is  to  be  supplied  [10] 
when  the  messenger  arrives  with  the  photostated 
copy. 

The  Court:  Witli  that,  the  Court  understands 
that  the  Plaintiif  rests  now /y^.  ■  ..- 

Mr.  Blanche :     Yes,  your  Honor. 

Mr.  Jewell:  On  behalf  of  the  GoveiTiment,  I 
would  like  to  offer  into  evidence  a  copy  of  the 
manufacturers'  excise  tax  return  for  the  month  of 
November,  filed  by  the  Pacific  Goodrich  Rubber 
Company,  Los  Angeles,  California. 

The  Clerk:     Government's  Exhibit  1. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Government's  Exhibit 
No.  1.") 
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Mr.  Jewell:  I  also  offer  into  evidence  on  behalf 
of  the  Government,  copy  of  the  return  of  the 
manufacturers'  excise  taxes  for  the  month  of  De- 
cember 1933,  filed  by  the  Pacific  Goodrich  Rubber 
Company,  Los  Angeles,  California. 
The  Clerk :     Government's  Exhibit  2. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Government's  Exhibit 
No.  2.") 
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Mr.  Jewell:  I  also  offer  into  evidence  a  copy  of 
the  claim  foi-  abatement  for  the  period  from  June 
21,  1932  through  June  30,  1934,  filed  on  July  8, 
1936,  by  The  B.  F.  Goodrich  Company,  successor 
to  the  Pacific  Goodrich  Company,  at  Akron,  Ohio. 
The  Clerk:     Government's  Exhibit  3. 

(The  document  referred  to  was  received  in 
evidence  and  marked  "Government's  Exhibit 
No.  3.")  [11] 

GOVERNMENT'S  EXHIBIT  3 

CLAIM 

To  be  filed  v.ith  the  Collector  where  assessment 

was  made  or  tax  i)aid 
Received  .Inl.  8,  1936.   Collector  of  Internal  Reve- 
nue, 18th  Hist,  of  Oliio,  Claims  Division. 

The  Collector  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
]'e verse  side. 

[     ]  Refnnd  of  tax  illegally  collected. 
[     ]  Refund  of  amount  paid  for  stamps  unused,  or 

used  in  error  or  excess. 
[  X  ]  Abatement  of  tax  assessed  (not  applicable  to 
estate  or  income  taxes). 

State  of  Ohio, 

County  of  Sunnnit — ss. 

Name   of   taxpayer   or   purchaser   of   stamps — The 

B.  F.  Goodrich  Company,  snccessor  to  Pacific 

Goodrich  Rubber  Com])any. 
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Business  address — 500  South  Main  Street,  Akron, 
Ohio. 

Residence  

The  deponent,  being  duly  sworn  according  to  law, 
deposes  and  says  that  this  statement  is  made  on  be- 
half of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed — Los 
Angeles,  California  District. 

2.  Period  (if  for  income  tax,  make  separate  form 
for  each  taxa])le  year)  from  June  21,  1932  thru 
June  30,  1934. 

3.  Character  of  assessment  or  tax — excise  tax. 

4.  Amount  of  assessment,  $33,876.26  plus  interest  in 
sum  of  $7,701.48. 

5.  Date  stamps  were  purchased  from  the  Govern- 
ment— Excise  tax  incurred  during  various  months 
for  period  above  named. 

6.  Amount  to  be  refunded — $ 

7.  Amount  to  be  abated  (not  applicable  to  income 
or  estate  taxes) — full  amt.  of  assessment,  namely 
$33,876.26  plus  interest  in  sum  of  $7,701.48. 

8.  The  time  within  which  this  claim  may  be  legally 

filed  expires,  under  Section of  the  Revenue 

Act  of  19 ,  on ,  19 

Tlie  (le])onent  verily  believes  that  this  claim 
should  be  allowed  for  the  following  reasons: 

See  Exhibit  '^A",  consisting  of  four  ty])ev,ritten 
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pages,    attached   hereto   and    made    a   jjart    of    this 
claim. 

(Signed)  THE  B.  F.  GOODRICH  COMPANY, 
Successor  to   The   Pacific   Goodricli 
Rubber  Couipauy 
By  [Name  illegible] 
(Seal)  Treas. 

Sworn  to  and  subscribed  before  me  this  7tli  day 
of  July,  1936. 

ALBERTA  M.  TEWERS 
Notary  Public 

My  Conunission  expires  December  15,  1938. 
(See  Instructions  on  Reverse  Side) 

Exhibit  "A" 

Reference  is  made  to  the  re])ort  of  Internal  Reve- 
nue Agents,  A.  M.  Menninger,  George  L.  Carr,  and 
Fred  L.  MacCarroll,  dated  March  4,  1936,  in  wliicli 
it  is  recommended  that  an  assessment  of  additional 
excise  tax  in  the  sum  of  $33,876.26,  plus  appropriate 
interest,  be  made  against  the  Pacific  Goodrich 
Rubber  Company. 

Pacific  Goodrich  Rubber  Company  transferred 
its  assets  to  The  B.  F,  Goodrich  Company  on  or 
about  June  30,  1934,  and  was  dissolved  December 
21,  1934.  Hence,  the  proj)er  taxpayer  is  The  B.  F. 
Goodrich  Company. 

The  taxpayer  insists  that  the  recommendation  of 
the  Revenue  Agents  is  erroneous  and  hereby  ]u'o- 
tests  anv  assessment  of  additional  excise  taxes  for 
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the  period  involved,  based  upon  said  recommenda- 
tion, for  reasons  hereinafter  set  forth. 

Schedule    #1.     ''Borrowed   Tires"— $11,057.97 

The  Revenue  Agents'  report  proposes  an  assess- 
ment under  the  above  schedule  against  tires  which 
Pacific  Goodrich  Rubber  Company  delivered  to  The 
B.  F.  Goodrich  Rubber  Company  after  June  21, 
1932,  for  whicli  no  tax  was  paid  in  the  Pacific  Good- 
rich Rubber  Company  returns.  The  tires  in  ques- 
tion were  tires  delivered  in  repayment  of  the  loan 
of  inventory  from  time  to  time  made  by  The  B.  F. 
Goodrich  Rubber  Company  to  the  Pacific  Goodrich 
Rubber  Company  in  order  to  permit  the  latter  com- 
pany to  meet  delivery  requirements  of  its  automo- 
bile manufacturers,  export  and  government  custom- 
ers. Such  deliveries  were  made  on  tlie  same  basis 
as  t]ie  types  and  sizes  originally  borrowed. 

There  was  in  existence  prior  to  the  effective  date 
of  the  excise  tax  levied  by  Section  602  of  the  Reve- 
nue Act  of  1932,  a  contract  between  The  B.  F. 
Goodrich  Rubber  Company  and  Pacific  Goodrich 
Rubber  Company  under  which  the  latter  company 
took  the  entire  production  of  Pacific  Goodrich 
Rubber  Company  as  manufactured,  said  contract 
ypqp-i.yipo-  flip  right  in  Pacific  Goodrich  Rubber 
Company  to  supplj^  certain  customers,  among  which 
wer(^  the  flass  of  customers  above  set  ont,  tlie  reason 
for  reserving  tliis  riglit  being  due  to  competitive 
conditions  which  necessitated  the  sale  of  tires  by  a 
manufacturer  direct  to  these  customers.  For  the 
]ieriod    from   November,   1932   through    June   1933, 


vs.  United  States  of  America  243 

the  manufactui'or's  stock  of  tires  was  so  out  of 
balance  that  it  was  necessary  for  it  to  secure  tires 
fi'orn  The  B.  F.  Goodricli  Rubbei'  Company  for 
delivery  to  its  customers.  The  inventory  in  the 
hands  of  The  B.  F.  Goodricli  Rubber  Comininy 
w^hich  had  been  delivered  by  Pacific  Goodricli 
Rubber  Company  subsequent  to  the  effective  date  of 
Section  602  of  the  Revenue  Act  of  1932  was  tax 
paid  tires.  If  the  Pacific  Goodrich  Rubl)er  Com- 
l^any  had  paid  a  tax  on  tires  which  it  delivered 
to  The  B.  F.  Goodrich  Rubber  Company  in  re])a\-- 
ment  of  loans,  such  tires  would  liaA-e  been  subjected 
to  a  double  tax. 

The  B.  F.  Goodricli  Company,  the  ]iarent  com- 
pany of  both  Pacific  Goodrich  Rubbei'  Company 
and  The  B.  F.  Goodrich  Rubber  Company,  had  a 
contract  with  The  B.  F.  Goodrich  Rubber  Coni|)aiiy 
similar  to  that  between  Pacific  Goodrich  Rubber 
Company  and  The  B.  F.  Goodrich  Rubber  Com- 
pany. It  also  foimd  itself  in  a  similar  condition  to 
that  of  Pacific  Goodrich  Rubber  Company  with  ref- 
erence to  its  inability  to  make  deliveries  to  its  cus- 
tomers because  of  an  unbalanced  stock  of  merchan- 
dise, early  in  the  tax  period  involved  in  this  case. 
The  B.  F.  Goodrich  Company  ]n'esented  its  problem 
to  tlie  Deputy  Commissioner  of  Internal  Revenue 
and  received  a  ruling-  from  that  officer  that  it 
couUl  l)orrow  tires  under  the  circumstances  above 
outlined,  from  its  selliiii;-  org-anization  and  return 
the  sam(^  without  incurring-  an  excise  tax  at  the 
time  such  tires  were  returned.    After  such  ruling 
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had  been  secured  from  the  Deputy  Commissioner's 
office,  Revenue  Agents  Dodson  and  MacCarroll  made 
an  examination  of  the  books  and  records  of  The 
B.  F.  Goodrich  Company  for  the  purpose  of  deter- 
mining its  tax  liability  for  the  period  from  June 
21,  1932  to  December  31,  1932.  The  report  of  the 
above  named  Revenue  Agents  recommended  an  as- 
sessment of  additional  tax  upon  tires  delivered  to 
The  B.  F.  Goodrich  Rubber  Company  under  the 
above  outlined  circumstances.  This  proposal  was 
again  considered  by  the  Deputy  Commissioner  of 
Internal  Revenue  and  the  recommendation  of  Reve- 
nue Agents  Dodson  and  MacCarroll  was  not  ap- 
proved and  no  additional  tax  was  assessed,  the 
Deputy  Commissioner  holding  that  such  transac- 
tion was  not  a  taxable  transaction.  Subsequent  to 
this  ruling,  and  on  or  about  May  20,  1933,  the 
Secretary  of  the  Treasury  executed  with  The  B.  F. 
Goodrich  Company  an  agreement  on  Treasury  De- 
partment Form  866.  As  soon  as  The  B.  F.  Good- 
rich Company  received  the  Commissioner's  first 
ruling  that  the  delivery  of  tires  to  The  B.  F.  Good- 
rich Rubber  Company  by  tlie  manufacturer,  under 
the  circiunstances  above  outlined,  did  not  constitute 
a  taxable  transaction,  it  advised  its  subsidiary,  the 
Pacific  Goodrich  Rubber  Company,  of  such  ruling. 
Consequently,  the  transaction  upon  which  the 
Revenue  Agents  are  proposing  an  assessment  of 
additional  tax  under  Schedule  #1  is  a  transaction 
which  the  Deputy  Commissioner's  office  has  hereto- 
fore held  to  be  a  non-taxable  transaction. 
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Tlic  Pacific  Goodrich  Rubber  Company  did  not 
'^  attempt  in  any  manner  to  evade  or  defeat  any  tax 
or  the  payment  thereof  under  Articles  IV,  V,  VI, 
VII,  VIII  and/or  IX."  On  tlio  otlior  liand,  the 
taxpayer,  througli  its  parent  compaii}',  advised  the 
Deputy  Commissioner  of  Internal  Revenue  just  how 
these  transactions  were  being  treated  and  secured 
tliat  officer's  a])proval  of  so  handlins:  such  trans- 
action. 

The  position  of  the  Internal  Revenue  Agents  that 
the  transaction  above  described  was  an  attempt  to 
rescind  a  comj^leted  sale  is  erroneous.  There  was 
never  any  cancellation  of  charges  for  tires  sold  In- 
the  Pacific  Goodrich  Rubber  Company  to  The  B.  F. 
Goodrich  Rubber  Company  and  no  merchandise  was 
returned,  so  far  as  the  transactions  above  described 
are  concerned,  botli  of  which  would  be  necessary  in 
order  to  rescind  a  sale. 

The  taxpayer  insists  that  the  transactions  above 
described  are  not  taxable  mider  the  law  and  the 
interpretation  of  said  law  relied  upon  by  the  tax- 
])ayer,  and  that  no  i)art  of  the  tax  proposed  in 
Schdeule  #1  should  be  assessed. 

Schedule  #2.  ''Sales  to  Chevrolet  Motor  Company" 
—$1,060.29 
Statements  made  in  connection  with  ]iroposed  tax 
under  Schedule  #1  a]:)i)ly  generally  to  the  tax  pro- 
])oso(l  under  Schedule  it2  and  the  taxpayer's  pos;i- 
ti(»n  with  reference  to  the  tax  suggested  under 
this   schedule  is  the  same  as  under  Schedule   #1. 
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The  only  appreciable  difference  in  the  facts  govern- 
ing the  transaction  involved  in  this  schedule  is  that 
some  of  the  tires  borrowed  by  Pacific  Goodrich 
Rubber  Company  were  of  the  manufacture  of  The 
B.  F.  Goodrich  Company. 

Schedule  #3.  "Credits  taken  for  Borrowed  Tires" 
—$3,443.30. 

The  facts  in  connection  with  the  transaction  in- 
volved mider  this  schedule  are  the  same  as  under 
Schedule  #1  except  that  Pacific  Goodrich  Rubber 
Company  did  not  repay  The  B.  F.  Goodrich  Rubber 
Company  for  tires  borrowed  from  it  by  type  and 
size,  due  to  the  fact  that  both  The  B.  F,  Goodrich 
Rubber  Companj^  and  Pacific  Goodrich  Rubber 
Company  transferred  their  assets  and  were  dis- 
solved during  1934,  and  the  only  way  by  which 
Pacific  Goodrich  Rubber  Company  could  liquidate 
its  obligation  to  The  B.  F.  Goodrich  Rubber  Com- 
pany was  through  the  delivery  of  tires  of  the  same 
value  as  those  previously  borrowed,  without  regard 
to  size  and  type. 

The  taxpayer  insists  that  the  handling  of  an  iso- 
lated transaction  in  this  manner  could  in  no  event 
affect  the  principle.  Neither  does  it  justify  tlie 
assessment  of  the  tax  recommended  b}^  the  Agents 
under  this  schedule. 

Schedule  #4.  ''Credit  taken  on  sales  made  by  The 
B.  F.  Goodrich  Rubber  Company  to  Interna- 
tional Goodrich  Rubber  Company  for  export" 
—$11,305.72. 
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Pacific  Groodrich  Rubber  Coinj)aiiy  complied  witli 
the  provisions  of*  Treasury  Department  Decision 
4355  in  connection  witli  credits  taken  by  it  on  mer- 
chandise sold  into  export  througli  its  subsidiary 
selling  company.  The  documents  supporting  the 
handling  of  transactions  in  accordance  with  Treas- 
uary  Decision  4355  are  on  file  in  the  offices  of  The 
B.  F.  Goodrich  Company  at  Akron,  Ohio.  Tlie  Reve- 
nue Agents  making  the  examination  were  advised 
of  this  fact  prior  to  the  time  the  examination  was 
made  and  during  the  examination.  Docmnents  sup- 
])orting  the  credits  taken  under  this  scliedule  are, 
of  course,  quite  numerous  and  the  sending  of  these 
documents  from  Akron  to  Los  Angeles  woulr]  in- 
volve a  considerable  amount  of  trouble  and  expense 
as  well  as  endanger  the  safety  of  such  records. 
For  this  reason,  the  records  were  not  sent  to  Los 
Angeles.  The  T>.  F.  Goodrich  Com])any  hereby  ten- 
ders these  records  to  the  Deputy  Commissioner  or 
any  of  liis  agents  in  its  office  in  Akron,  Ohio,  or 
if  the  Commissioner  insists,  copies  of  such  docu- 
ments will  be  filed  with  the  Deputy  Commission- 
er's office. 

The  Revenue  Agents'  statement  that  credits  in- 
volved under  this  schedule  were  not  taken  in  ac- 
cordance with  these  regulations  is  incoi-rect. 

Schedule  #5.     ''Credits  taken  on  Tire  Adjusted'' — 
$6,908.98 
The    Pacific    Goodrich    Rubber    Company    took 
credits  on  tires  adjusted  under  its  guaranty  on  the 
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same  basis  as  did  The  B.  F.  Goodrich  Company, 
namelj^  credit  was  taken  for  all  adjustments  made 
mider  the  manufacturer's  guaranty,  either  ex- 
l^ressed  or  implied,  through  the  various  agents  and 
dealers  of  the  manufacturer.  In  some  cases,  the 
defective  tires  were  returned  to  the  manuf actui'er ; 
ill  others,  they  were  not.  In  all  instances,  where  a 
new  tire  was  given  to  a  customer  through  a  dealer 
or  agent  of  Pacific  Goodrich  Rubber  Company,  the 
tire  which  the  agent  or  dealer  gave  to  the  customer 
was  one  wliich  was  furnished  to  it  by  the  Pacific 
Goodrich  Rubber  Comj')any,  whether  such  tire  was 
furnished  for  that  specific  purpose  and  directly  fol- 
lowing the  adjustment  or  at  some  future  time  vdien 
shipment  or  delivery  of  that  tire  could  be  more 
conveniently  and  less  expensively  made  to  the 
dealer,  and  the  cost  of  all  adjustments  was  borne 
by  Pacific  Goodrich  Rubber  Comi^any,  the  manu- 
facturer liable  to  the  customer  for  a  defective  tire. 
The  Revenue  Agents'  suggestion  that  The  B.  F. 
Goodricli  Rubber  Company,  Goodrich  Silvertown 
Stores,  Inc.  (Goodrich  Silvertown  Inc.),  Pacific 
Goodrich  Rubber  Company,  and  othei*  subsidiaries 
of  The  B.  F.  Goodrich  Company  shoidd  all  be  con- 
sidered as  one  unit  for  tax  ]iurposes  in  order  to 
allow  this  credit  cannot  be  insisted  upon  by  the 
tax])ayer  for  such  are  not  the  facts.  All  of  these 
cor])orations  were  separate  entities  doing  business 
with  each  other  at  arm's  length,  upon  a  definite 
contract  basis.  A  further  fallacy  in  this  suggestion 
is  that  in  order  to  accomplish  the  purpose  suggested 
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by  the  Revenue  Agents,  dealers  would  likewise  have 
to  be  considered  as  a  part  of  the  Goodrich  imit 
since  a  number  of  adjustments  were  made  by  deal- 
ers and  since  Pacific  Goodrich  Rubber  Comj^any's 
relations,  so  far  as  its  sales  and  adjustments  were 
concerned,  were  the  same  with  the  companies  above 
named  as  with  any  other  dealere. 

'^Brunswick  Tires" 

Payment  of  excise  tax  due  on  the  sale  of  835 
Brunswick  tires  to  the  Cleveland  office  instead  of 
the  Los  Angeles  office,  was  the  result  of  an  error 
and  if  it  is  necessary  to  make  any  correction  with 
reference  to  the  District  to  which  this  tax  was  paid, 
it  is  suggested  that  an  easier  way  to  make  this  cor- 
rection would  be  through  an  adjustment  by  the  Gov- 
ernment, particularly  since  the  corporation  who 
would  have  to  pay  any  additional  tax  to  Los  An- 
geles is  the  same  corporation  who  would  file  a  claim 
foi'  refund  for  the  erroneous  pa^nnent  in  Cleveland. 

The  facts  set  forth  herein  are  supported  by  books, 
records  and  docmnents  at  tlie  office  of  The  B.  F. 
Goodrich  Company,  Akron.  Ohio. 

Tlie  ])rinciple  involved  in  comiection  with  the  tax 
recommended  for  assessment  under  Schedules  1.  2 
n.iid  o  lir.ve  already  been  ])n'=ised  unon  bv  th^  Deputy 
Commissioner  and  approved  both  through  his  act 
of  declining  to  assess  additional  tax  on  recommen- 
dations made  by  the  Internal  Revenue  Aarents  and 
l\v  tlie  closing  agreement  on  Form  866.  TThile  the 
transaction   upon  which  the  Revenue  Agents  base 
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their  recommendations  for  the  assessment  of  the 
tax  micler  Schedule  #3  is  not  exactly  the  same  as 
those  involved  as  to  Schedule  #1,  the  taxpayer  in- 
sists the  principle  is  the  same  and  that  the  prin- 
ciple has  been  passed  upon  by  the  Deputy  Commis- 
sioner favorably  to  the  taxpayer. 

The  Revenue  Agents'  recommendation  with  refer- 
ence to  an  assessment  of  tax  proposed  under  Sched- 
ule #4  is  apparently  based  upon  the  lack  of  evi- 
dence required  by  Treasury  Decision  4355  in  con- 
nection with  export  credits.  This  information  is 
available  and  can  be  checked  in  any  manner  in 
which  the  Government  cares  to  have  it  checked. 

In  view  of  the  foregoing,  the  taxpayer  respect- 
fully requests  that  the  recommendation  set  forth  in 
the  Revenue  Agents'  report  above  referred  to  be 
disregarded  and  that  no  additional  tax  be  assessed 
against  The  B.  F.  Goodrich  Compam^  as  successor 
to  Pacific  Goodrich  Rubber  Company  on  the  basis 
outlined  in  said  report. 
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Mr.  Jewell :  We  offer  into  evidence  a  copy  of 
claim  for  abatement,  filed  on  May  19,  1936  by  Nat 
Rogan,  for  the  Pacific  Goodrich  Rubber  Company, 
Los  Angeles,  California. 

The  Clerk:  Government's  Exhibit,  4. 

(The  document  referred  to  was  received  in 
evidence  and  marked  '' Government's  Exhibit 
No.  4.^') 


GOVERNMENT'S  EXHIBIT  4 
CLAIM 

To   bo   filed    with    tlie   Collector   where   assessment 
was  made  or  tax  paid 

The  Colleetoi'  will  indicate  in  the  block  below  the 
kind  of  claim  filed,  and  fill  in  the  certificate  on  the 
reverse  side. 

[     ]  Refund  of  tax  illegally  collected. 
[     ]  Refund  of  amount  paid  for  stamps  unused,  or 

used  in  error  or  excess. 
[  x  ]  Abatement  of  tax  assessed  (not  ap])licable  to 
estate  or  income  taxes). 

State  of  Calif., 

County  of  Los  Angeles — ss. 

Name  of  taxj^ayer  or  purchaser  of  stamps — Collec- 
tor for  Pacific  Goodrich  Rubber  Co. 
Ihisine^s  address — TiOs  Angeles,  Calif. 
Residence  

The  de])onent.  being  duly  sworn  according  t(^  law. 
de])oses  and  says  that  this  statement  is  made  on  be- 
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half  of  the  taxpayer  named,  and  that  the  facts  given 
below  are  true  and  complete : 

1.  District  in  which  return  (if  any)  was  filed 

2.  Period   (if  for  income  tax,  make  separate  form 

for  each  taxable  year)  from  ,  19 , 

to ,  19 

3.  Character  of  assessment  or  tax 

4.  Amount  of  assessment,  $ ;  dates  of  pay- 
ment   

5.  Date  stamjjs  were  purchased  from  the  Govern- 
ment   

6.  Amount  to  be  refunded — $ 

7.  Amount  to  be  abated  (not  applicable  to  income 
or  estate  taxes)— $41,577.74. 

8.  The  time  within  which  this  claim  may  be  legally 

filed  expires,  under  Section of  the  ReA^enue 

Act  of  19 ,  on ,  19 

The    deponent    verily    believes    that    this    claim 
should  be  allowed  for  the  following  reasons: 

Abatement  is  asked  of  assessment  on  my  March 
1936  Misc.  list,  2018/8,  in  accordance  with  Bureau 
instructions.  See  copy  of  telegram  attached. 
(Signed)  NAT  ROGAN 
Collector 
Sworn  to  and  subscribed  before  me  this  27  day 
of  May,  1936. 

DOROTHY  F.  HARRIS 
Dep.  Coll. 


vs.  United  States  of  America  255 

[Telegram] 
Postal  Telegraph 
Collector  Internal  Revenue 
LosA  May  18,  1936. 

Re  assessment  page  twenty  eighteen  line  eight 
your  March  nineteen  thirty  six  iniscellaneous  assess- 
ment list  against  Pacific  Groodrich  Rubber  Co  Los 
Angeles  Suggest  you  file  Collectors  abatement  claim 
since  assessment  slioukl  liave  been  against  1>  F 
(xootb'ich  Company  Akron  Ohio  and  amount  rec- 
ommended also  appears  excessive 

BLISS 

Deputy 
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Mr.  Jewell :  With  the  Court 's  permission,  I  would 
like  to  confer  with  counsel. 

The  Court:  Very  well. 

(Conference  between  counsel.) 

Mr.  Jewell :  Reference  is  made  to  Paragraph 
(6) a  of  the  stipulation  on  file  herein.  I  believe  it 
will  be  stipulated  that  that  paragraph  will  be  cor- 
rected to  eliminate  the  statement  thero  that  the 
principal  of  the  tax  was  assessed,  and  will  be  made 
to  read  so  that  the  princij)al  and  interest  were  de- 
manded, not  assessed,  of  the  Pacific  Goodrich  Com- 
pany on  the  date — I  believe  April  10,  1934 — and 
that  the  principal  of  that  additional  tax  was  never 
assessed  but  that  the  interest  was  assessed  on  June 
9,  1934. 

Mr.  Leslie:  Mr.  Jewell,  would  you  modify  your 
sti|)ulation  by  saying,  ''not  formally  assessed" — 
Otherwise  I  have  no  objection. 

Mr.  Jewell:  That  it  was  not  formally  assessed. 

The  Court:  That  is  the  principal 

Mr.  Jewell :  That  is  the  principal ;  thereby  mean- 
ing that  the  amount  was  not  sho^^Ti  as  due  on  the 
assessment  roll  when  the  assessment  roll  was  signed 
by  the  Commissioner  of  Internal  Revenue. 

The  Defendant  rests. 


Mr.  Blanche:  If  the  Court  please,  I  believe  that 
we  may  have  a  stipulation  from  counsel  for  the 
Government  to  the  effect  that  the  materiality  and 
the  relevancy  of  the  exhibits  introduced  by  the  Gov- 


258  The  B.  F.  Goodrich  Co. 

ernment,  not  as  to  t]ie  competency,  may  be  raised 
at  any  time. 

Mr.  Jewell:  So  stipulated. 

Mr.  Blanche:  Prior  to  the  submission  and  filing 
of  the  brief. 

The  Court:  So  miderstood. 

Mr.  Blanche:  With  the  consent  of  the  counsel 
for  the  Govermnent,  I  would  like  to  make  a  few 
typographical  corrections  in  the  amended  petition. 
The  various  amounts  were  discovered  only  after  the 
first  amended  petition  was  filed. 

On  page  6,  paragraph  7,  line  25,  the  date  should 
be  ''April  18"  in  lieu  of  ''April  17." 

The  next  correction  appears  on  line  1,  of  page  7, 
of  paragraph  XIV,  and  it  is  the  same  correction 
as  noted  before,  namely,  that  "April  17"  is  cor- 
rected to  read  "April  18." 

The  Court:  Gentlemen,  the  date  as  sho%\TL  on  the 
photostatic  copy  of  the  claim  and  is  amiexed  to  the 
first  amended  petition  on  page  8  thereof,  are  those 
dates  to  remain  the  same — Under  statement  "H", 
arable  eight 

Mr.  Leslie:  That  is  on  the  claim,  your  Honor — I 
am  sorr}^;  I  don't  follow  you. 

(The  document  referred  to  was  passed  to  coun- 
sel.) 

Mr.  Leslie:  This  date  should  be  "April  18,"  is 
that  the  point. 

The  Court:  Yes. 

Mr.  Leslie:  That  is  correct,  your  Honor.  That 
should  be  changed  to  "April  18." 
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The  Court :  Then  the  record  shows  that  the  change 
should  be  made  on  the  claim  which  aj^pears  an- 
nexed to  page  8  of  the  first  amended  petition  to 
** April  18"  instead  of  ''April  17"— I  suppose  that 
will  be  true  wherever  the  date  ''April  17"  appears. 

Mr.  Leslie:  I  was  about  to  suggest,  your  Honor, 
that  we  stipulate  that  where  the  date  "April  17" 
appears  it  should  be  "April  18." 

The  Court:  Is  that  stipulated,  Mr.  Jewell 

Mr.  Jewell:  So  stipulated. 

The  Court :  Are  there  au}^  dates  to  be  supplied  in 
paragraph  IX^  page  9,  beginning  at  line  5:  "That 
plaintiff  on  or  about  April  *  *  *" 

Mr.  Blanche:  (Interrupting):  Yes,  your  Honor. 
That  is  April  10.  That  appears  thi'oughout  the  peti- 
tion. We  suggest  a  stipulation  to  the  effect  that 
"April  10"  in  each  case  be  deemed  to  be  the  date. 

Mr.  Jewell :  So  stipulated.  [1-1] 

Mr.  Blanche:  The  next  correction  would  be  j^age 
12,  paragraph  XI,  line  14,  the  figures  "78-4,177" 
should  be  "782,474,"  for  the  reason  that  while  a 
tax  was  paid  on  784,177,  the  records  of  the  com- 
pany did  not  demonstrate  that  there  was  more  than 
782,474  pounds  of  the  tire  fabric  thread  and  other 
materials  on  hand  and  which  were  consumed  in 
the  making  of  tires  between  August  1,  1933  and 
January  5,  1934. 

The  Court:  That  corrected  figure  then  is  782,- 
474 

Mr.  Leslie:  Correct. 
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Mr.  Blanche:  Yes,  your  Honor. 

The  Court:  Of  course,  the  Government  does  not 
object  to  that.  It  is  a  lesser  amount. 

Mr.  Jewell:  I  will  so  stipulate.  I  have  examined 
the  records,  your  Honor. 

Mr.  Blanche:  The  next  correction  appears  on 
page  13,  line  7;  the  figures  ''757,260"  should  be 
''705,806." 

The  next  correction  is  on  line  8,  page  13,  para- 
graph XII,  the  figure  "784,177"  should  be  "782- 
474." 

The  next  correction  appearing  on  the  same  page 
but  in  paragraph  XIII,  the  figure  "757,260"  should 
be  changed  to  "705,806." 

The  Court :  Shouldn  't  that  correction  on  line  8  of 
paragraph  XII,  read  "782,477"  or  "474" 

Mr.  Blanche:  474. 

The  next  correction  occurs  on  page  14,  paragraph 
XII,  line  6;  the  figure  "757,260"  again  becoming 
"705,806." 

The  Court:  Paragraph  XIII [15] 

Mr.  Blanche:  Paragraph  XIII,  on  page  14;  yes, 
your  Honor. 

I  believe  your  Honor  has  noted  that  on  line  13, 
paragraph  XIV,  of  page  14,  "April  17"  becomes 
"April  18." 

The  Court:  Yes. 

Mr.  Blanche:  With  those  typographical  amend- 
ments, the  Plaintiff  rests. 
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Mr.  Jewell:  I  would  like  the  Court's  permission 
to  confer  with  counsel  for  the  Plaintiff. 

The  Court :  Very  well. 

(Conference  between  counsel.) 

Mr.  Blanche:  Counsel  for  the  Government,  if  the 
Court  please,  and  counsel  for  the  Plaintiff  have 
suggested,  subject  to  the  Court's  wishes,  that  coun- 
sel for  the  Plaintiff  may  have  20  days  within  which 
to  file  an  opening  brief. 

I  might  suggest  that  the  20  days  might  start  to 
run  from  Monday  next,  for  the  reason  that  the  brief 
will  be  largely  prepared  in  Akron,  and  the  time  of 
transmittal  occasioned  thereby  will  give  us  a  little 
longer  time. 

The  Court:  So  ordered.  Twenty  days  from  Mon- 
day— that  is  Lincoln's  birthda^y — 20  days  from  Feb- 
ruary 13th. 

Mr.  Blanche :  Very  well,  your  Honor. 

And  also  it  has  been  suggested  that  the  Govern- 
ment have  likewise  20  days  and  Plaintiff  have  a 
further  10  days. 

We  offer  that  stipulation. 

The  Court :  So  ordered.  [16] 

Upon  the  filing  of  the  last  brief,  pursuant  to  rule, 
the  cause  will  stand  submitted  for  decision. 

The  record  should  show  that  the  Court  has  indi- 
cated on  the  original  files  the  first  amended  petition 
certain  pencil  notations  in  accordance  with  the  sug- 
gested corrections,  and  if  it  is  satisfactory  the  cor- 
rections may  be  made  by  the  Clerk  on  the  original 
file. 
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Mr.  Blanche:  So  stipulated,  your  Honor. 
Mr.  Jewell:  So  stipulated. 

The  Court:  Is  that  all,  Mr.  Hansen 

The  Clerk:  Yes,  your  Honor. 

(Whereupon,  at  10:40  o'clock  a.m.,  February  10, 
1940,  the  above-entitled  matter  stood  submitted.) 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  A.  Wahlberg,  an  official  reporter  of  the  District 
Coui-t  of  the  United  States  in  and  for  the  Southern 
District  of  California,  Central  Division,  do  hereby 
certify  that  the  foregoing  pages  1  to  17,  both  in- 
clusive, comprise  a  duplicate  copy  of  the  original 
full,  true  and  correct  transcript  of  the  testimony 
taken  and  proceedings  had  on  the  10th  day  of  Feb- 
ruary, 1940,  in  the  hearing  of  the  case  of  the  B.  F. 
Goodrich  Company,  a  corporation,  plaintiff,  v. 
United  States  of  America,  defendant.  No.  8138-M 
Civil,  and  that  said  transcript  contained  on  said 
pages  comprises  all  of  the  statements  of  counsel  and 
of  the  court  and  ruling  of  the  court  made  during 
the  progress  of  said  hearing  on  said  day;  and  that 
the  original  of  said  transcript  was  delivered  on 
February  20,  1940,  to  the  Honorable  Paul  J.  Mc- 
Cormick,  the  Judge  before  whom  the  aforemen- 
tioned hearing  Avas  had. 

Dated:  this  29th  day  of  January,  1942. 

A.  WAHLBERG 

Official   Reporter 

[Endorsed] :  Filed  Jan.  29,  1942. 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  REPLY  BRIL^ 


III. 


''Plaintiff's  only  offer  of  proof  consists  of  the 
statement  of  one  of  its  officers  (submitted  in  stipu- 
lation form).  The  Government  objects  to  the  mate- 
riality of  these  statements  on  the  ground  that  they 
are  not  the  best  evidence  to  show  that  the  tax  was 
not  passed;  that  tlie  best  evidence  consists  of  the 
books  and  records  of  sales  of  plaintiff's  predeces- 
sor." 


[Endorsed]:  No.  10035.  United  States  Circuit 
Court  of  Appeals  for  the  Nintli  Circuit.  The  B.  F. 
Goodrich  Company,  a  corporation,  Appellant,  vs. 
United  States  of  America,  Appellee.  Transcri])t  of 
Record.  Upon  Appeal  from  the  District  Court  of 
the  United  States  for  the  Southern  District  of 
California,  Central  Division. 

Filed  January  30,  1942. 

PAUL   P.    O'BRIEN, 
Clerk  of  the  United  States  Circuit  Court  of  A])]^pals 
for  the  Nintli  Circuit. 
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In   the   Circuit   Court   of   Apj^eals   for   the   Ninth 

Circuit 

No.  10035 

THE  B.  F.  GOODRICH  COMPANY,  a  corpora- 
tion, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Respondent. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  AND  DESIGNATION  OF  THE 
PARTS  OF  THE  RECORD  TO  BE 
PRINTED. 

Comes  now  The  B.  F.  Goodrich  Company,  a  cor- 
poration, the  appellant  in  the  above  entitled  cause, 
and  states  that  the  points  upon  which  it  intends  to 
rely  in  this  court  in  this  case  are  the  following: 

I. 

The  court  erred  in  denying  plaintiff's  motion  to 
reopen  case  to  admit  further  proof  (record  on  ap- 
peal, p.  83). 

II. 

The  court  erred  in  that  it  abused  its  discretion 
in  denying  plaintiff's  motion  to  reopen  case  to  ad- 
mit further  proof  (record  on  appeal,  p.  83). 
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III. 

The  court  erred  in  sustaining  defendant's  objec- 
tion to  the  following  stipulated  testimony  of  the 
witness  George  Hubbell,  as  set  forth  on  pages  4,  5, 
9  and  10  of  the  stipulation  of  facts  (record  on  ap- 
peal, pp.  59,  60,  64,  65)  : 

"That  the  books  and  records  of  said  Pacific 
Goodrich  Rubber  Company  *  *  *  were  and  are 
kept  under  the  supervision  and  control  of  the 
said  George  Hubbell,  his  duties  being,  among 
others,  to  keep  said  books  and  records;  that  he, 
the  said  George  Hubbell  is  familiar  with  and 
knows  the  prices  at  which  tires  were  sold  by 
Pacific  Goodrich  Rubber  Company  at  all  the 
times  mentioned  in  said  First  Amended  Peti- 
tion herein  and  is  familiar  with  and  knows 
whether  or  not  there  was  included  in  the  price 
of  the  tires  sold  by  Pacific  Goodrich  Rubber 
Company  during  the  period  from  August  1, 
1933  to  the  5th  day  of  January,  1934,  any 
amount  to  cover  any  excise  tax  on  the  proc- 
essed cotton  contained  in  the  tires  manufac- 
tured and  sold  by  Pacific  Goodrich  Rubber 
Company  during  said  period,  and  is  familial' 
and  knows  whether  the  prices  at  which  Pacific 
Goodrich  Rubber  Company  sold  tires  during 
said  period  containing  processed  cotton  on 
which  a  tax  was  payable  mider  Section  16  of 
the  Agricultural  Adjustment  Act  were  any 
greater  than  the  prices  at  which  during  said 
period  Pacific  Goodrich  Rubber  Company  sold 
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tires  containing  processed  cotton  on  which  a 
tax  was  payable  mider  Section  9-a  of  the  Agri- 
cultural Adjustment  Act,  *  *  * 
*     *     * 

u*  *  *  ^j^^i  ^j^^i  Pacific  Goodrich  Rubber  Com- 
pany did  not  include  nor  did  it  intend  to  in- 
clude in  the  price  of  tires  sold  during  the  pe- 
riod from  August  1,  1933  to  the  5th  day  of 
January,  1934,  any  amount  to  cover  any  excise 
tax  on  the  processed  cotton  contained  in  the 
tires  manufactured  and  sold  during  said  pe- 
riod ;  and  that  the  prices  at  which  Pacific  Good- 
rich Rubber  Company  sold  said  tires  during 
said  period,  containing  processed  cotton  on 
which  a  tax  was  payable  mider  Section  16  of 
the  Agricultural  Adjustment  Act,  were  no 
greater  than  the  prices  at  which  during  said 
period  it  sold  tires  containing  processed  cotton 
on  which  a  tax  was  payable  under  Section  9-a 
of  the  Agricultural  Adjustment  Act,  *  *  *" 

Defendant's  objection,  made  on  page  14  of  de- 
fendant's reply  brief,  the  original  of  which  is  in- 
cluded in  the  record  on  appeal,  reads  as  follows : 

^'Plaintiff's  only  offer  of  proof  consists  of 
the  statement  of  one  of  its  officers  (submitted 
in  stipulation  form).  The  Government  objects 
to  the  materiality  of  these  statements  on  the 
ground  that  they  are  not  the  best  evidence  to 
show  that  the  tax  was  not  passed ;  that  the  best 
evidence  consists  of  the  books  and  records  of 
sales  of  plaintiff's  predecessor." 
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The  court's  ruling,  appearing  on  pages  11  and  12 
of  the  conclusions  of  the  court  on  the  merits  of  the 
action  (record  on  appeal,  pp.  78,  79),  reads  as  fol- 
lows : 

*'The  burden  of  proving  its  right  to  refund 
rests  throughout  the  action  upon  the  plaintiff 
corporation  and  this  burden  is  not  sustained 
unless  satisfactory  evidence  ])reponderates  in 
plaintiff's  favor,  particularly  that  there  has 
been  no  inclusion  or  collection  by  Pacific  Good- 
rich Rubber  Company  of  the  tax  in  the  price  of 
the  tires  which  have  been  sold  by  Pacific  Good- 
rich Rubber  Company.  Substantially  the  only 
evidence  produced  upon  this  vital  ])oint  is  in 
the  form  of  a  stipulation  entered  into  by  Gov- 
ernment counsel  with  the  reservation  as  to  its 
sufficiency,  that  the  cashier  and  auditor  of  the 
taxpayer  corporation  would  if  called  as  a  wit- 
ness testify  that  he  supervised,  controlled  and 
kept  the  books  and  records  of  the  Pacific  Good- 
rich Rubber  Company  at  all  times  pertinent  to 
this  action  and  that  he  is  familiar  with  and 
knows  the  prices  at  wliieli  tires  were  sold  by  the 
taxpayer  at  all  ai)])licable  times;  that  lie  knows 
that  during  the  ])eriod  from  August  1,  1933,  to 
January  5,  1934:,  the  tax])ayer  did  not  include 
or  intend  to  include  in  the  })rice  of  tires  sold 
during  such  period  any  amount  to  cover  i\uy 
excise  tax  on  the  processed  cotton  contained  in 
the  tires  manufactured  and  sold  during  such 
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period;  that  the  prices  at  which  the  taxpayer 
sold  tires  during  such  period  were  no  greater 
on  tires  containing  processed  cotton  on  which  a 
tax  was  payable  imder  Section  16  of  the  Agri- 
cultural Adjustment  Act  than  the  prices  at 
which  during  such  period  it  sold  tires  contain- 
ing processed  cotton  on  which  a  tax  was  pay- 
able under  Section  9  of  the  Triple  A.  No  books 
of  account  or  sales  records  were  i^roduced  and 
no  explanation  for  their  nonproduction  w^as 
made  at  the  hearing,  although  the  Government 
objected  to  the  sufficiency  of  the  ])roof  that  was 
offered  on  this  crucial  factual  issue.  We  are  not 
satisfied  that  the  required  burden  of  the  non- 
passage  of  the  tax  to  vendees  of  the  taxpayer 
has  been  sustained. ' ' 

In  the  trial  of  this  action  counsel  for  plaintiff  and 
defendant  stipulated  as  follows  (reporter's  tran- 
script, pp.  5-7,  a  certified  co]:>y  of  whicli  is  included 
in  the  record  on  appeal)  : 

"Mr.  Blanche:  If  it  ])1ease  the  Court,  at  this 
time  I  propose  to  offer  a  stipulation  of  facts  in 
tills  matter  which  has  been  signed  by  counsel 
for  the  Government  and  counsel  for  the  peti- 
tion or,  the  plaintiff. 

"!\^'  stipulation  of  r-ounsel  for  the  Govern- 
ment, there  will  be  no  question  of  a  foundation 
raised.  However,  there  may  1)e  raised,  eitiier  at 
this  timo,  or  at  the  time  r>f  the  filing  of  the 
brief,  a  question  regarding,  or  questions  regard- 
ing, t]ie  materiality  of  the  facts  stipulated  to, 
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the  relevancy  of  the  facts  stipulated  to  and  of 
the  sufficiency  of  the  proof  made. 

'*We  appreciate  that  the  hitter  may  always 
be  raised,  but  in  order  that  there  be  no  misun- 
derstanding we  make  that  statement. 

''The  latter  sufficiency  of  tlie  proof  made  par- 
ticularly pertains  to  the  question  of  whether  the 
tax  was  passed  on  to  the  consumer  or  whetlier 
the  tax  was  subsequently  billed  by  the  consumer 
after  the  tax  was  assessed  and  levied. 


i  i 


It  is  our  contention,  of  course,  tliat  inas- 
much as  the  tax  was  not  levied  until  some  four 
months  after  the  return,  we  were  not  ap])rised 
of  it,  we  did  not  include  it  in  tlie  price  of  the 
commodity,  and  there  is  a  statement  to  the 
effect  that  it  was  not  covered  with  su1)sequent 
billing. 

"This  stipulation,  if  the  Coui't  ])lease,  takes 
two  forms.  The  first  form  is  a  stipulation  as  to 
ultimate  facts,  these  having  to  do  with  items 
that  are  not  denied  in  the  first  amended  ]~>eti- 
tion.  The  second  takes  the  form  that  if  two 
particular  witnesses  were  called  they  would  tes- 
tify as  set  forth  in  the  stipulation. 

"Ts  that  a  correct  statement,  Mr.  Jewell 

"Mr.  Jewell:     That  is  a  correct  stateip.eiit. 

"The  Court:  1  suppose  that  the  stiiwlation 
that  tliev  would  so  testify  is  also  made  subject 
to  the  materialit}'  and  relevancy  of  that  evi- 
dence. 

"Mr.  Blanche:    Yes,  your  Honc^r." 
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IV. 

The  court  erred  in  that  it  wholly  failed  and  re- 
fused to  make  a  finding  ui)on  the  material  issue  of 
fact  as  to  whether  or  not  the  right  to  the  refiuid  of 
the  manufacturer's  excise  tax  and  the  interest 
thereon  sought  to  be  recovered  in  this  action  was 
at  any  time  acquired  by  plaintiff  from  the  Pacific 
Goodrich  Rubber  Company. 

V. 

The  court  erred  in  that  it  wholly  failed  and  re- 
fused to  make  a  finding  upon  the  material  issue  of 
fact  as  to  whether  or  not  the  right  to  the  refund  of 
the  manufacturer's  excise  tax  and  the  interest 
thereon  sought  to  be  recovered  in  this  action  was 
assigned,  transferred  and  delivered  by  the  Pacific 
Goodrich  Rubber  Company  to  the  plaintiff  on  or 
about  June  30,  1934,  in  anticipation  of  the  imme- 
diate dissolution  of  the  Pacific  Goodrich  Rubber 
Company  and  as  a  distribution  in  kind  of  all  of  the 
assets  of  that  company  to  plaintiff  as  its  sole  stock- 
holder. 

YI. 

The  court  erred  in  that  it  wholly  failed  and  re- 
fused to  make  a  findhig  upon  the  material  issue  of 
fact  as  to  whether  or  not  the  right  to  the  refund 
of  the  manufacturer's  excise  tax  and  the  interest 
thereon  sought  to  be  recovered  in  this  action,  if  not 
acquired  by  plaintiff  as  provided  in  paragra])h  V, 
supra,  or  in  paragraph  VII,  infra,  passed  to  plain- 
tiff as  the  sole  stockholder  of  the  Pacific  Goodrich 


vs.  United  States  of  America  271 

Rubber  Company  upon  the  dissolution  of  that  com- 
pany on  or  about  December  21,  1934. 

VII. 

The  court  erred  in  that  it  wholly  failed  and  re- 
fused to  make  a  finding  upon  the  material  issue 
of  fact  as  to  whether  or  not  the  right  to  the  refund 
of  the  manufacturer's  excise  tax  and  the  interest 
thereon  sought  to  be  recovered  in  this  action,  if  not 
acciuired  by  plaintiff  as  ])rovided  in  paragraph  V 
or  VI,  supra,  was  assigned,  transferred  and  deliv- 
ered })y  tlie  Pacific  Goodrich  Ruliber  Company  to 
tlie  ])laintiff  on  or  about  August  14,  1985,  as  a  dis- 
tribution i]i  kind  of  all  the  assets  of  the  Pacific 
(lo(^drich  Rubber  Company  to  plaintiff  as  its  sole 
stockholder  pursuant  to  the  dissoluition  of  said  com- 
])any  on  or  about  December  21,  1934. 

VIII. 

The  court  erred  in  failing  and  refusing  to  find 
the  following  facts  for  the  reason  that  such  facts 
ai'e  ultimate  facts  supported  by  competent  evidence 
and  there  is  no  finding  of  fact  to  the  contrary  and 
a  total  absence  of  any  evidence,  com])etent  or  other- 
wise, to  support  a  contrary  finding. 

That  at  the  close  of  business  on  June  30,  1934,  the 
officers  of  the  ])redecessor  in  interest  of  the  ])lain- 
tiff.  the  Pacific  Goodrich  Rubber  Com])nuy,  in  -au- 
tici])ati()n  of  immediate^  dissolution  of  that  comi)aiiy, 
transferred  and  delivered  over  to  the  ])]aintiff  ])os- 
session  and  contr(^l  of  all  of  the  ])r()perty  and  assets 
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of  the  Pacific  Goodrich  Rubber  Company,  including 
the  right  to  the  refund  of  the  manufacturer's  excise 
tax  and  the  interest  thereon  sought  to  be  recovered 
in  this  action,  as  a  distribution  in  kind  of  all  of  the 
assets  of  that  company  to  the  plaintiff  as  its  sole 
stockholder.  That  as  evidence  of  said  distribution  in 
kind  the  Pacific  Goodrich  Rubber  Company  on  said 
30th  day  of  June,  1934,  executed  a  written  assign- 
ment by  the  terms  of  which  it  assigned,  transferred 
and  set  over  to  the  plaintiff  all  rights,  claims  and 
choses  in  action  of  every  nature  and  description 
which  said  Pacific  Goodrich  Rubber  Company  then 
had  or  would  have  against  any  and  all  persons,  firms 
or  corporations.  That  a  true  copy  of  said  written 
assignment  is  set  forth  at  lines  1-28,  inclusive, 
page  3,  of  the  first  amended  petition  of  the  plaintiff 
herein.  That  the  aforesaid  action  of  the  officers  of 
the  Pacific  Goodrich  Rubber  Company  in  making 
said  distribution  in  kind  of  all  of  the  assets  of  that 
company  to  the  plaintiff,  in  anticipation  of  the  im- 
mediate dissolution  of  said  company,  was  ratified 
and  approved,  and  tlie  dissolution  of  said  company 
authorized  by  the  Board  of  Directors  and  by  the 
stockholders  of  said  company  on  July  6,  1934.  That 
thereafter,  to  wit,  on  August  24,  1934,  the  execution 
and  delivery  to  the  plaintiff  of  the  aforementioned 
written  assignment  of  June  30,  1934,  was  ratified 
and  ap]n-oved  by  the  Board  of  Directors  of  the 
Pacific  Goodrich  Rubber  Company.  That  following 
the   dissolution   of   said   Pacific   Goodrich   Rubber 


vs.  United  States  of  America  273 

Company  on  or  about  Decembei*  21,  1934,  said  com- 
pany, on  August  14,  1935,  executed  a  further  written 
assignment  as  a  supplement  to  tlie  aforementioned 
assignment  of  June  30,  1934,  by  the  terms  of  whicli 
supplemental  assignment  said  company  assigned  and 
transferred  to  the  plaintiff  all  claims,  demands, 
choses  in  action  or  causes  of  action  of  whatsoever 
kind  or  nature  which  it  had  or  might  later  have 
against  all  j)ersons  whomsoever  including  in  par- 
ticular its  claim  for  refund  of  the  manufacturer's 
excise  tax  and  the  interest  thereon  sought  to  be  re- 
covered in  this  action.  'Diat  a  true  co[)y  of  said 
written  assignment  of  August  14,  1935,  is  set  forth 
at  line  7,  page  4,  to  line  11,  page  5,  inclusive,  of  the 
first  amended  petition  of  the  plaintiff  herein. 

IX. 

The  court  erred  in  that  it  failed  and  refused  to 
make  a  finding  u]xin  the  material  issue  of  fact  as  to 
whether  or  not  the  Pacific  Goodrcih  Rubber  Com- 
])any  included  or  intended  to  include  in  the  price 
of  the  tires  sold  by  it  during  the  period  from 
August  1,  1933,  through  January  5,  1934,  any  amount 
to  cover  any  excise  tax  on  the  ])rocessed  cotton  con- 
tained therein. 

X. 

The  court  erred  in  failing  and  refusing  to  find  the 
following  facts  for  the  reason  that  such  facts  are 
ultimate  facts  su]:)ported  by  competent  evidence  and 
thei'e  is  no  finding  of  fact  to  the  contrarv  and  a 
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total  absence  of  any  evidence,  competent  or  otlier- 

wise,  to  support  a  contrary  finding : 

That  Pacific  Goodrich  Rubber  Company  did 
not  inchide  nor  did  it  intend  to  inchide  in  the 
price  of  the  tires  sold  by  it  during  the  period 
from  August  1,  1933,  through  January  5,  1934, 
any  amomit  to  cover  any  excise  tax  on  the  pro- 
cessed cotton  contained  therein. 

XI. 

The  court  erred  in  that  it  failed  and  refused  to 
make  a  finding  upon  the  material  issue  of  fact  as 
to  whether  or  not  during  the  period  from  August  1, 
1933,  to  April  10,  1934,  the  prices  at  which  the 
Pacific  Goodrich  Rubber  Company  sold  tires  con- 
taining j^rocessed  cotton  on  which  a  tax  was  paid 
imder  Section  16  of  the  Agricultural  Adjustment 
Act  were  no  greater  than  the  prices  at  which  during 
said  period  it  sold  tires  containing  processed  cotton 
on  which  a  tax  was  paid  under  Section  9(a)  of  said 
Act. 

XII. 

The  court  erred  in  failing  and  refusing  to  find 
the  following  facts  for  the  reason  that  such  facts 
are  ultimate  facts  supported  by  competent  evidence 
and  there  is  no  finding  of  fact  to  the  contrary  and 
a  total  absence  of  any  evidence,  competent  or  other- 
wise, to  support  a  contrary  finding : 

That  during  the  period  from  August  1,  1933, 
to  April  10, 1934,  the  prices  at  which  the  Pacific 
Goodrich  Rubber  Company  sold  tires  contain- 
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ing  pixieessed  cotton  <m  which  a  tax  was  paid 
under  Seetion  16  of  the  A^eultural  Adjust- 
ment Aet  were  no  greater  than  the  prices  at 
which  during  said  period  it  sold  tires  contain- 
ing processed  cotton  on  which  a  tax  was  pkaid 
under  Section  9(a)  of  said  Act. 

XKL 
The  court  erre>(!  in  makinir  and  entering  its  fol- 
lowing quoted  conclusion  of  law  Xo.  V  (record  o3i 
appeaL  p.  120),  for  the  reason  that  said  conclusion 
of  law  is  contraiy  to  law.  is  not  supported  by  the 
facts  found  and  to  the  extent  that  it  may  be  deemed 
to  be  a  finding  of  fact,  it  is  not  suppjorted  by  the 
eiideaice  in  that  aU  of  the  evidence,  which  was 
both  competent  and  sufficient,  was  to  the  contrary. 
and  for  the  further  reason  that  said  conclusion  of 
law  is  irreconcilably  inconsisteiit  to  the  extent  that 
the  court  cicsnchides  that  the  right  to  the  refund  of 
the  tax  which  is  sought  to  be  recorered  in  this  action 
was  vested  in  the  plaintiff  by  reason  of  the  two  writ- 
ten assignni^its  of  Jmie  ^,  Ift^  and  August  14, 
1JIS5.  and  at  the  same  time  concludes  that  said 
assignments  to  the  extent  that  they  constituted  as- 
signments of  a  claim  against  the  United  States  were 
absolutely  null  and  void  ab  initio  under  the  pT»ivi- 
sions  of  Sec.  3477  of  the  Revised  Statutes : 

"That  the  right  to  the  refimd  of  the  tax 
which  is  sought  to  be  recovered  in  this  action 
was  not  acquired  by  the  plaintiff  by  reason  of 
its  ownership  of  all  of  the  stock  of  the  Pacific 
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Goodrich  Rubber  Company  or  by  the  dissolu- 
tion of  that  company  or  by  the  distribution  in 
kind  b}'^  said  company  of  all  of  its  assets  to 
plaintiff,  but  vested  in  plaintiff  by  reason  of  the 
two  written  assignments  executed  by  the  Pacific 
Goodrich  Rubber  Company  in  favor  of  the 
plaintiff  on  June  30,  1934,  and  August  14,  1935, 
respectively.  That  said  assignments  to  the  ex- 
tent that  they  constituted  assignments  of  a 
claim  against  the  United  States  were  absolutely 
null  and  void  ab  initio  under  the  provisions  of 
Sec.  3477  of  the  Revised  Statutes  and  the  plain- 
tiff accordingly  acquired  no  rights  thereunder 
to  the  refund  of  the  tax  herein  sought  to  be  re- 
covered. That  the  plaintiff  also  acquired  no 
right  to  the  refund  of  the  tax  herein  sought  to 
be  recovered  by  reason  of  its  ownership  of  all 
of  the  stock  of  the  Pacific  Goodrich  Rubber 
Company  or  by  dissolution  of  that  company  or 
by  the  distribution  in  kind  by  said  companj^  of 
all  of  its  assets  to  the  plaintiff. ' ' 

XIV. 

The  court  erred  in  making  and  entering  its  fol- 
lov/ing  quoted  conclusion  of  law  No.  VI  (record  on 
appeal,  p.  121),  for  the  reason  that  said  conclusion 
of  law^  is  contrary  to  law,  is  not  supported  by  the 
facts  found  and  to  the  extent  that  it  may  be  deemed 
to  be  a  finding  of  fact,  it  is  not  supi^orted  by  the 
evidence  in  that  all  of  the  evidence,  which  was  both 
competent  and  sufficient,  was  to  the  contrary: 
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''^Phat  under  Sec.  621  (d)  of  the  Revenue  Act 
of  1932  only  'the  person  who  paid  the  tax'  can 
establish  the  facts  required  by  that  section  to 
be  established  as  a  condition  to  the  allowance 
of  a  refund  of  such  taxes  under  Sec.  3220  of 
the  Revised  Statutes.  That  the  plaintiff  is  not 
'the  person  who  paid  the  tax'  within  the  meaii- 
ing  of  that  phrase  as  used  in  Sec.  621  (d)  of 
the  Revenue  Act  of  1932." 

XV. 

The  court  eri'ed  in  making  and  entering  its  fol- 
lowing quoted  conclusion  of  law  No.  VTI  (record 
on  appeal,  p.  121),  for  the  reason  that  said  conclu- 
sion of  law  is  conti'ary  to  law,  is  not  supported  by 
the  facts  found  and  to  the  extent  that  it  may  be 
deemed  to  be  a  fuiding  of  fact,  it  is  not  su])portod 
by  the  evidence  in  that  all  of  the  evidence,  which 
was  both  competent  and  sufficient,  was  to  the  con- 
trary : 

''That  ])laintife  failed  to  establish  that  the 
tax,  the  refund  of  which  is  sought  by  this 
action,  was  not  passed  on  to  the  vendees  or 
purchasers  of  the  Pacific  Goodrich  Rubber  Com- 
pany within  the  requirements  of  Sec.  621  (d) 
of  the  Revenue  Act  of  1932." 

XVI. 

That  the  court  erred  in  rendering  judgment  for 
the  defendant,  the  respondent  herein  (record  on 
appeal,  p.  122). 
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XVII. 

That  the  judgment  is  contrary  to  law. 

Appellant  further  states  that  the  whole  of  the 
record  on  appeal,  as  certified  by  the  clerk  of  the 
District  Court  and  filed  herein,  mcluding  the  re- 
porter's transcript,  original  papers  and  exhibits,  is 
deemed  necessary  to  be  printed  for  the  consideration 
of  the  points  set  forth  above. 

Dated,  this  30  day  of  January,  1942. 

NEWLIN  &  ASHBURN 
RAY  J.  COLEMAN 

Counsel    for    appellant.    The 
B.  F.  Goodrich  Comj^any 

[Endorsed]:  Filed  Jan.  31,  1942.  Paul  P. 
O'Brien,  Clerk. 

Received  copy  of  the  within  Statement  of  Points 
to  be  relied  upon  and  designation  of  the  parts  of  the 
record  to  be  printed,  this  30  day  of  January,  1942. 
WILLIAM  FLEET  PALMER 
United  States  Attorney 
By  ARMOND  MONROE  JEA¥ELL 
Attorneys  for  Respondent. 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

AMENDED  DESIGNATIOX  OF  THE  PARTS 
OF  THE  RECORD  TO  BE  PRINTED. 

Comes  now  The  B.  F.  Goodrich  Company,  a  cor- 
poration, the  appellant  in  the  above  entitled  cause, 
and  amends  its  desi^^nation  of  the  parts  of  the  rec- 
ord to  be  printed  as  follows : 

It  is  deemed  necessary  by  appellant  for  the  con- 
sideration of  the  points  set  forth  in  its  statement  of 
points  filed  herein,  that  there  be  printed  the  whole 
of  the  record  on  appeal,  as  certified  by  the  Clerk  of 
the  District  Court  and  filed  herein  (inchiding  the 
reporter's  transcript  and  exliibits),  but  excluding- 
the  brief  of  j^laintift*  and  plaintiff's  reply  brief  filed 
in  the  lower  court  and  also  all  of  the  defendant's 
reply  brief  filed  in  the  lower  court,  except  for  the 
following  quoted  paragraph  appearing  in  the  next 
to  the  last  paragraph  of  Point  III  of  said  defend- 
ant 's  reply  brief : 

"Plaintiff's  only  oft'er  of  proof  consists  of 
the  statement  of  one  of  its  officers  f  submitted 
in  stipulation  form).  The  Govenunent  objects 
to  the  materiality  of  these  statements  on  the 
ground  that  they  are  not  the  best  evidence  to 
show  that  the  tax  was  not  passed :  that  the  best 
evidence  consists  of  the  books  and  records  of 
sales  of  plaintiff's  predecessor." 
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Dated  this  26th  day  of  Febiniaiy,  19^. 

XEWLIX  k  ASHBURX 

RAY  J.  COLEMAX 

Counsel    for    Apijellant,    The 
B.  F.  Goodrich  Company 

[Endorsed]:      Filed    Feb.    27.    1942.     Paul    P. 
O'Bi-ieii.  Clerk. 
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No.  10035. 
IN  THE 


United  States  Circuit  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


The  B.  F.  Goodrich  Company,  a  corporation, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Statement  of  Facts.^ 

This  is  an  appeal  from  a  judgment  of  the  United  States 
District  Court,  in  and  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  in  favor  of  defendant-appellee 
upon  a  suit  for  recovery  of  additional  manufacturer's 
excise  tax  assessed  against  and  paid  by  appellant's  prede- 
cessor in  interest,  Pacific  Goodrich  Rubber  Company. 


^All  italics  ours  unless  otherwise  noted. 
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Jurisdictional  Facts. 

Appellant,  plaintiff  below,  is  a  corporation  organized 
and  existing  under  and  by  virtue  of  the  laws  of  the  State 
of  New  York  and  qualified  to  do  business  in  the  State  of 
California.  It  filed  its  initial  complaint  in  this  cause  in 
the  United  States  District  Court  on  October  1st,  1937, 
and,  pursuant  to  stipulation  and  order  of  court  [Tr.  pp. 
78-79],  filed  an  amended  complaint  on  February  5,  1940. 
The  action  was  brought  against  the  United  States  as  de- 
fendant for  the  reason  that  John  P.  Carter,  the  Collector 
of  Internal  Revenue  at  Los  Angeles,  California,  to  whom 
the  additional  manufacturer's  excise  tax  had  been  paid 
and  for  the  recovery  of  which  this  action  was  brought, 
had  died  prior  to  the  commencement  of  the  action  and 
on  or  about  April  24,  1935  [Tr.  p.  2,  p.  50,  p.  80,  p.  142]. 
The  action  was  one  arising  under  the  laws  of  the  United 
States  providing  for  internal  revenue,  particularly  under 
Section  602  of  the  Revenue  Act  of  1932  (Act  June  6, 
1932,  Ch.  209;  47  Stat.  261,  26  U.  S.  C.  A.  §3400)  as 
modified  by  Act  of  May  12,  1933,  Ch.  25,  Section  9(a); 
48  Stat.  35  (7  U.  S.  C.  A.  §609)  and  was  for  the  recovery 
of  manufacturer's  excise  tax  on  rubber  tires  erroneously 
and  illegally  collected  by  defendant  [Tr.  p.  6,  p.  57,  p.  89, 
pp.  141-142].  Jurisdiction  of  the  cause  was  vested  in  the 
United  States  District  Court  under  Judicial  Code  Section 
24,  subdivisions  5  and  20  (28  U.  S.  C.  A.  §41  (5)  and 
(20))  and  in  this  court  on  appeal  under  Judicial  Code  Sec- 
tions 128  and  129  (28  U.  S.  C.  A.  §§225  and  226). 
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Statement  of  the  Case. 

The  action  was  tried  in  the  court  below  upon  a  stipula- 
tion of  facts  and  no  dispute  exists  between  the  parties 
thereon.  The  Pacific  Goodrich  Rubber  Company,  incor- 
porated under  the  laws  of  the  State  of  Delaware  in  1927, 
was  formally  dissolved  on  December  21,  1934  [Tr.  p.  81, 
p.  141,  pp.  233-235]  ;  that  corporation  was  at  all  times 
prior  to  its  dissolution  the  wholly  owned  subsidiary  of 
appellant,  The  B.  F.  Goodrich  Company,  which  held  100% 
of  its  stock  [Tr.  p.  82,  pp.  142-143].  As  a  manufacturer 
and  seller  of  tires,  Pacific  Goodrich  Rubber  Company 
(referred  to  for  brevity  as  the  "Pacific  Company")  was 
required  to  and  did  pay  a  manufacturer's  excise  tax  under 
Section  602  of  the  1932  Revenue  Act  at  the  rate  of  2%. 
cents  per  pound  of  total  weight  of  tires  sold  ;^  returns  were 
made  and  the  tax  paid  monthly  in  accordance  with  the 
provisions  of  the  Act  (Sec.  626;  26  U.  S.  C.  A.  §3448). 

On  May  12,  1933.  the  ill-fated  Agricultural  Adjustment 
Act  was  passed  and  pursuant  to  Section  16(a)  thereof 
(Act  May  12,  1933.  Ch.  25,  Title  I,  §16;  48  Stat.  40; 
7  U.  S.  C.  A.  §616)  Pacific  Company,  plaintiff's  predeces- 
sor in  interest,  was  required  to  pay  a  tax  upon  the  sale  or 
disposition  of  any  article  processed  wholly  or  in  chief 
value  from  cotton  which  it  had  on  hand  on  August  1. 
1933  (the  date  the  processing  tax  on  cotton  went  into 
effect  by  proclamation  of  the  Secretary  of  Agriculture), 


^For  the  convenience  of  the  court  the  particular  statutes  with  which 
this  appeal  is  concerned  are  set  forth  in  the  appendix  to  this  brief  in  the 
order  in  which  they  are  referred  to  herein. 
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in  an  amount  equivalent  to  the  tax  which  would  have  been 
paid  on  said  cotton  had  it  actually  been  processed  after 
August  1,  1933,  i.  e.,  $0.044184  per  pound  or  approxi- 
mately 4^  cents  per  pound.  [Finding  VIII,  Tr.  p.  143]. 
At  that  time,  to  wit,  August  1,  1933,  Pacific  Company 
held  for  sale  or  other  disposition  articles  processed  wholly 
or  in  chief  value  from  cotton,  which  articles,  consisting  of 
tires,  fabrics,  threads  and  other  materials,  had  a  total  con- 
tent of  782,474  pounds  of  processed  cotton.  Accordingly 
Pacific  Company  pursuant  to  Section  16  of  the  Agricul- 
tural Adjustment  Act  prepared  and  filed  with  John  P. 
Carter,  now  deceased,  the  then  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  its  return 
reporting  the  sale  or  other  disposition  of  said  processed 
cotton  of  782,474  pounds  weight  and  paid  the  Collector  a 
tax  thereon  in  the  total  sum  of  $34,648.08,  computed  at 
the  rate  of  $0.044184  per  pound.  No  portion  of  this  tax 
has  at  any  time  been  refunded  or  credited  to  Pacific  Com- 
pany or  to  appellant,  it  successor  in  interest  [Finding  IX, 
Tr.  pp.  143-144]. 

During  the  period  from  August  1,  1933,  through  Janu- 
ary 5,  1934,  Pacific  Company  manufactured  and  sold  tires 
which  contained  705,806  pounds  of  the  aforementioned 
782,474  pounds  of  processed  cotton  which  were  in  the 
company's  inventory  on  August  1,  1933,  and  upon  which 
the  aforementioned  Agricultural  Adjustment  Act  tax  had 
been  paid.  The  balance  of  the  processed  cotton  was  uti- 
lized in  rubber  products  other  than  tires  or  wasted  [Find- 
ing X,  Tr.  pp.  144-145]. 

In  computing  the  manufacturer's  excise  tax  imposed 
under  Section  602  of  the  1932  Revenue  Act  at  the  rate 
oi  2%  cents  per  pound  of  tires  sold.  Pacific  Company 
deducted    from    the    weight   of    these   tires    the    705,806 
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pounds  of  processed  cotton  contained  therein  on  which  it 
had  paid  the  Agricultural  Adjustment  Act  tax  [Finding 
XI,  Tr.  pp.  145-146].  The  authority  for  so  doing  the 
Pacific  Company  found  in  Section  9a  of  the  Agricultural 
Adjustment  Act  (7  U.  S.  C.  A.  §609a)  which  provided  as 
f  ollow^s : 

"Provided,  That  upon  any  article  upon  which  a  manu- 
facturers' sales  tax  is  levied  under  the  authority  of 
chapter  20  of  Title  26  and  which  manufacturers'  sales 
tax  is  computed  on  the  basis  of  weight,  such  manu- 
facturers' sales  tax  shall  be  computed  on  the  basis  of 
the  weight  of  said  finished  article  less  the  weight  of 
the  processed  cotton  contained  therein  on  which  a 
processing  tax  has  been  paidf'^ 

This  computation  of  the  manufacturer's  excise  tax, 
wherein  deduction  was  taken  for  the  weight  of  processed 
cotton  on  which  a  tax  had  been  paid  under  Section  16  of 
the  Agricultural  Adjustment  Act,  was  disallowed  by  the 
Collector  and  on  April  10,  1934,  demand  was  made  for 
additional  manufacturer's  excise  tax  in  the  amount  of 
$15,880.64  together  with  interest  thereon  in  the  sum  of 
$569.74  representing  a  tax  of  2%  cents  per  pound  on  the 
said  705,806  pounds  of  processed  cotton  contained  in  the 
tires  which  had  been  sold.  These  amounts  were  paid  by 
Pacific  Company  under  written  protest  in  order  to  avoid 
further  penalties  and  interest  [Finding  XIT.  Tr.  pp.  146- 
147]. 

Thereafter  and  on  August  31,  1935.  appellant  and 
Pacific  Company  each  filed  with  Nat  Rogan,  the  then  Col- 
lector of  Internal  Revenue  for  the  Sixth  District  of  Cali- 


^The  trial  court  affirmed  the  right  of  the  Pacific  Company  to  have  taken 
this  deduction  in  computing  its  manufacturer's  excise  tax.  [Conclusion  of 
Law  I,  Tr.  p.  153.] 


fornia.  claims  for  refund  of  this  additional  manufacturer's 
excise  tax  and  interest  thereon,  in  the  aggregate  sum  of 
$16,450.39,  urging  therein  that  the  above-quoted  provision 
of  Section  9a  of  the  Agricultural  Adjustment  Act  per- 
mitting the  deduction  had  application  not  alone  to  the  so- 
called  ''processing  tax"  levied  by  Section  9a  of  the  Act 
but  to  the  equivalent  and  counter-part  tax  levied  under 
Section  16  of  the  Act,  the  so-called  "floor-stocks"  tax.  In 
the  claim  for  refund  filed  by  appellant  it  alleged  its  right 
to  receive  the  refund  by  reason  of  an  assignment  made 
to  it  by  the  Pacific  Company  to  which  we  will  refer  here- 
inafter [Finding  XVIII,  Tr.  pp.  148-149;  Exhibits  D 
and  F,  Tr.  pp.  199-202  and  pp.  209-214].  Later,  on  April 
21,  1936,  appellant  and  Pacific  Company  filed  amended 
claims  for  refund  urging  the  same  ground  but  affirma- 
tively alleging  that  the  taxpayer  did  not  include  the  tax, 
the  refund  of  which  was  claimed,  in  the  price  of  the 
articles  on  which  the  tax  was  imposed  nor  did  it  collect 
it  from  the  persons  to  whom  the  articles  were  sold 
[Finding  XIX,  Tr.  p.  149;  Exhibits  E  and  G,  Tr.  pp. 
204-208  and  pp.  215-220]. 

These  claims  for  refund  were  rejected  by  the  Commis- 
sioner of  Internal  Revenue  on  May  22,  1936,  the  appel- 
lant's claims  upon  the  ground  that  Pacific  Goodrich  Rub- 
ber Company  had  claimed  a  refund  of  the  same  taxes  and 
that  appellant's  claims  were  therefore  duplicate  claims 
[Exhibit  H-1,  Tr.  pp.  221-222],  and  the  claims  of  Pacific 
Company  upon  the  ground  that  in  the  opinion  of  the 
Commissioner  the  proper  interpretation  of  Section  9a  of 
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the  Agricultural  Adjustment  Act  did  not  entitle  the  com- 
pany to  a  credit  for  floor  stocks  tax  paid  under  Section  16 
of  the  Act  [Finding  XX,  Tr.  pp.  149-150;  Exhibit  H-2, 
Tr.  pp.  223-224].^  The  instant  action  to  recover  this  addi- 
tional manufacturer's  excise  tax  was  commenced  by  appel- 
lant on  October  1,  1937  [Tr.  p.  25]. 

One  other  matter  of  factual  background  deserves  to  be 
noted,  constituting  as  it  does  one  of  the  two  grounds  for 
the  trial  court's  adverse  decision.  As  mentioned  above 
Pacific  Goodrich  Rubber  Company  was  formally  dissolved 
on  December  21,  1934  [Finding  I,  Tr.  p.  141;  Exhibit  J, 
Tr.  pp.  234-235].  Prior  to  its  dissolution  it  transferred 
all  its  assets,  including  "all  rights,  claims  and  choses  in 
action"  which  it  then  had  or  might  thereafter  acquire,  to 
its  parent  company  and  sole  stockholder,  the  appellant 
herein.  This  transfer  was  evidenced  by  an  assignment 
made  on  June  30.  1934  [Finding  X\T,  Tr.  p.  148;  Ex- 
hibit A,  Tr.  pp.  191-193],  and  on  July  6.  1934,  the  board 
of  directors  and  the  stockholders  of  Pacific  Goodrich  Rub- 
ber Company  severally  ratified  and  confirmed  the  assign- 
ment and  transfer  to  appellant  of  all  of  the  assets  of 
Pacific  Company  "as  a  distribution  in  kind  to  the  stock- 
holders" [Findings  XIII  and  XIX,  Tr.  p.  147;  Exhibits  I 
and  I-l,  Tr.  pp.  226-231].  At  the  same  meetings  the  dis- 
solution of  the  company  was  agreed  upon  and  appropriate 
resolutions  therefor  passed   [see  certified  copy  of  minutes 


^As  noted  above,  the  trial  court  disagreed  with  the  Government's  conten- 
tion in  this  regard. 


of  directors  and  stockholders  meetings,  Tr.  pp.  225-233 
and  Findings  XIII  and  XIV,  Tr.  p.  147]. 

On  August  14,  1935,  five  days  before  making  its  claim 
for  refund  of  the  taxes  here  in  suit  [Exhibit  F,  Tr.  pp. 
209-213],  the  Pacific  Company  purported  to  make  a  spe- 
cific assignment  of  its  claim  for  refund  against  the  United 
States  and  appointed  appellant  its  attorney  in  fact  to 
make  claim,  demand  payment  and  to  prosecute  any  and 
all  proceedings  at  law  or  in  equity  therefor  [Exhibit  B, 
Tr.  pp.  194-195]. 

As  will  hereinafter  appear,  the  trial  court  concluded 
that  the  right  to  the  refund  of  the  tax  here  in  question 
was  not  acquired  by  appellant  by  reason  of  its  ownership 
of  all  of  the  stock  of  Pacific  Company  or  by  the  dissolu- 
tion of  that  company  or  by  the  distribution  of  its  assets 
in  kind  to  its  stockholders  but  vested  in  appellant  by  reason 
of  the  assignments  above  mentioned  which  assignments 
the  court  concluded  were  "absolutely  null  and  void  ab  initio 
under  the  provisions  of  Section  3477  of  the  Revised 
Statutes"  (31  U.  S.  C.  A.  §203),  which  section  has  the 
effect  of  nullifying  except  under  certain  conditions  any 
purported  assignment  of  a  claim  against  the  United  States 
[Conclusion  of  Law  V,  Tr.  p.  155].  The  trial  court  fur- 
ther concluded  that  appellant  had  failed  to  establish  that 
the  tax  for  which  refund  is  sought  had  not  been  passed 
on  to  its  vendees  by  Pacific  Goodrich  Rubber  Company 
[Conclusion  of  Law  VII,  Tr.  p.  156].  Otherwise  the  trial 
court  properly  concluded  that  the  credit  upon  the  manu- 
facturer's excise  tax  permitted  by  Section  9(a)   of  the 
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Agricultural  Adjustment  Act  above  quoted  was  equally 
applicable  to  the  so-called  "floor  stocks"  tax  imposed  by 
Section  16  of  the  Agricultural  Adjustment  Act  [Conclu- 
sion of  Law  I,  Tr.  p.  153 J,  and  that  the  tax,  recovery  of 
which  is  here  sought,  was  "erroneously,  illegally  and  un- 
justly demanded  and  collected  from  the  plaintiff's  predeces- 
sor in  interest,  the  Pacific  Goodrich  Rubber  Company," 
and  that  it,  as  the  taxpayer,  is  entitled  to  the  refund 
claimed  both  under  the  applicable  revenue  laws  and  under 
the  equitable  remedy  of  money  had  and  received  [Conclu- 
sion of  Law  II,  Tr.  p.  154]. 

We  address  ourselves,  therefore,  to  this  court  fortified 
with  the  knowledge  that  the  appellee  has  received  and  now 
holds  $16,450.38  which  it  has  erroneously  and  unjustly 
collected  from  appellant's  predecessor,  its  wholly  owned 
and  now  dissolved  subsidiary,  and  which  in  equity  and 
good  conscience  belongs  to  appellant  and  should  be  repaid. 
If  we  can  satisfy  this  court  (a)  that  the  uncontradicted 
evidence  sufficiently  shows  that  the  tax  was  not  passed  on 
or,  to  be  more  exact,  that  it  was  not  included  in  the  price 
of  the  articles  with  respect  to  which  it  was  imposed  and 
(b)  that  appellant  is  properly  entitled  to  maintain  this 
action  for  refund,  the  judgment  of  the  trial  court  must 
be  reversed. 
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Specification  of  Errors. 

Appellant  hereby  specifies  the  particulars  in  which  the 
Findings  of  Fact,  Conclusions  of  Law  and  Judgment  ap- 
pearing in  the  transcript  of  record  herein  [Tr.  pp.  140- 
158]  are  erroneous : 

I.  The  court  erred  in  making  and  entering  its  Conclu- 
sion of  Law  V  [Tr.  p.  155]  and  in  concluding  as  a  matter 
of  law  therein  that  the  right  to  the  refund  of  the  tax 
which  is  sought  to  be  recovered  in  this  action  was  not 
acquired  by  appellant  by  reason  of  its  ownership  of  all  of 
the  stock  of  Pacific  Goodrich  Rubber  Company  or  by  the 
dissolution  of  that  company  or  by  the  distribution  in  kind 
by  said  company  of  all  of  its  assets  to  appellant.  The 
court  further  erred  therein  in  concluding  as  a  matter  of 
law  that  the  right  to  refund  of  said  tax  vested  in  appel- 
lant by  reason  of  the  two  written  assignments,  dated 
respectively  June  30,  1934,  and  August  14,  1935,  executed 
by  Pacific  Goodrich  Rubber  Company  in  favor  of  appel- 
lant, and  then  concluding  that  said  assignments  to  the 
extent  they  constituted  assignments  of  a  claim  against  the 
United  States  were  absolutely  null  and  void  ab  initio  under 
the  provisions  of  Section  3477  of  the  Revised  Statutes. 
That  therein  said  conclusion  of  law  is  irreconcilably  in- 
consistent. 

II.  The  court  erred  in  that  it  wholly  failed  and  refused 
to  make  a  finding  upon  the  material  issue  of  fact  as  to 
whether  or  not  the  right  to  the  refund  of  the  manufac- 
turer's excise  tax  sought  to  be  recovered  in  this  action 
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was  at  any  time  acquired  by  apj^ellant   from  the   Pacific 
Goodrich  Rubber  Company. 

III.  The  court  erred  in  that  it  wholly  failed  and  re- 
fused to  make  a  finding-  upon  the  material  issue  of  fact  as 
to  whether  or  not  the  right  to  the  refund  of  the  said 
manufacturer's  excise  tax  was  assigned,  transferred  and 
delivered  by  the  Pacific  Goodrich  Rubber  Company  to  the 
appellant  on  or  about  June  30,  1934,  in  anticipation  of  the 
immediate  dissolution  of  the  Pacific  Goodrich  Rubber 
Company  and  as  a  distribution  in  kind  of  all  of  the  assets 
of  that  company  to  appellant  as  its  sole  stockholder,  or 
that  said  right  to  refund  was  assigned,  transferred  and 
delivered  by  the  Pacific  Goodrich  Rubber  Company  to  the 
appellant  on  or  about  August  14,  1935,  subsequent  to  the 
dissolution  of  said  company  and  as  a  distribution  in  kind 
of  this  asset  to  appellant  as  the  sole  stockholder  of  the 
dissolved  corporation. 

IV.  The  court  erred  in  that  it  wholly  failed  and  re- 
fused to  make  a  finding  upon  the  material  issue  of  fact 
as  to  whether  or  not  the  right  to  the  refund  of  the  said 
manufacturer's  excise  tax,  if  not  acquired  by  appellant  by 
virtue  of  said  assignments,  passed  to  appellant  as  the  sole 
stockholder  of  the  Pacific  Goodrich  Rubber  Company  upon 
the  dissolution  of  that  company  on  or  about  December  21. 
1934. 

V.  The  court  erred  in  making  and  entering  its  Con- 
clusion of  Law  VII  |Tr.  p.  156]  and  in  concluding  as  a 
matter  of  law  therein  that  appellant  had  failed  to  establish 
that  the  tax,  the  refund  of  which  is  sought  by  this  action, 
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was  not  passed  on  to  the  vendees  or  purchasers  of  the 
Pacific  Goodrich  Rubber  Company  within  the  require- 
ments of  Section  621(d)  of  the  Revenue  Act  of  1932. 

VI .  The  court  erred  in  that  it  failed  and  refused  to 
make  a  finding  upon  the  material  issue  of  fact  as  to 
whether  or  not  Pacific  Goodrich  Rubber  Company  in  fact 
included  in  the  price  of  the  tires  sold  by  it  from  August  1, 
1933,  to  January  5,  1934,  on  which  it  had  paid  a  tax  under 
Section  16  of  the  Agricultural  Adjustment  Act,  any 
amount  to  cover  any  manufacturer's  excise  tax  upon  the 
weight  of  processed  cotton  contained  therein  [Tr.  p.  91]. 

VII.  The  court  erred  in  failing  and  refusing  to  find 
the  following  facts  for  the  reason  that  such  facts  are 
ultimate  facts  supported  by  competent  evidence  and  there 
is  no  finding  of  fact  to  the  contrary  and  a  total  absence 
of  any  evidence,  competent  or  otherwise,  to  support  a 
contrary  finding: 

That  Pacific  Goodrich  Rubber  Company  did  not 
include  nor  did  it  intend  to  include  in  the  price  of  the 
tires  sold  by  it  from  August  1,  1933,  through  Janu- 
ary 5,  1934,  on  which  it  had  paid  a  tax  under  Section 
16  of  the  Agricultural  Adjustment  Act,  any  amount 
to  cover  any  excise  tax  on  the  weight  of  processed 
cotton  contained  therein  [Tr.  p.  91]. 

VIII.  The  court  erred  in  that  it  failed  and  refused  to 
make  a  finding  upon  the  material  issue  of  fact  as  to 
whether  or  not  during  the  period  from  August  1,  1933, 
to  April  10,  1934,  the  prices  at  which  the  Pacific  Goodrich 
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Rubber  Company  sold  tires  containing  processed  cotton 
on  which  a  tax  was  paid  under  Section  16  of  the  Agri- 
cultural Adjustment  Act  were  no  greater  than  the  prices 
at  which  during  said  period  it  sold  tires  containing 
processed  cotton  on  which  a  tax  was  paid  under  Section 
9(a)  of  said  Act  [Tr.  p.  91]. 

IX.  The  court  erred  in  failing  and  refusing  to  find  the 
following  facts  for  the  reason  that  such  facts  are  ultimate 
facts  supported  by  competent  evidence  and  there  is  no 
finding  of  fact  to  the  contrary  and  a  total  absence  of  any 
evidence,  competent  or  otherwise,  to  support  a  contrary 
finding : 

That  during  the  period  from  August  1,  1933,  to 
April  10,  1934,  the  prices  at  which  the  Pacific  Good- 
rich Rubber  Company  sold  tires  containing  processed 
cotton  on  which  a  tax  was  paid  under  Section  16  of 
the  Agricultural  Adjustment  Act  were  no  greater 
than  the  prices  at  which  during  said  period  it  sold 
tires  containing  processed  cotton  on  which  a  tax  was 
paid  under  Section  9(a)  of  said  Act  [Tr.  p.  91]. 

X.  The  court  erred  in  sustaining  appellee's  objection 
to  or  in  refusing  to  consider  the  stipulated  testimony  of 
the  witness  George  Hubbell  as  set  forth  in  the  Stipulation 
of  Facts  at  transcript  pages  83-85.  90-92.  on  the  ground 
that  the  same  was  secondary  or  not  the  best  evidence. 

The  substance  of  said  testimony  was  that  the  books  and 
records  of  Pacific  Goodrich  Rubber  Company  were  and 
are  kept  under  the  witness'  control  and  supervision;  that 
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he  was  familiar  with  and  knew  the  prices  at  which  tires 
were  sold  by  Pacific  Goodrich  Rubber  Company  and  knew 
whether  or  not  there  was  included  in  the  price  of  the 
tires  sold  from  August  1,  1933,  to  January  5,  1934,  any 
amount  to  cover  any  excise  tax  on  the  processed  cotton 
contained  in  the  tires  sold  during  said  period  [Tr.  pp.  84- 
85]  *  *  *  that  Pacific  Goodrich  Rubber  Company 
did  not  in  fact  include  or  intend  to  include  in  the  price  of 
tires  sold  by  it  between  August  1,  1933,  and  January  5, 
1934,  any  amount  to  cover  any  excise  tax  on  the  processed 
cotton  contained  therein  and  that  the  prices  at  which  it 
sold  tires  during  said  period  on  which  a  ''floor  stocks"  tax 
had  been  paid  under  Section  16  of  the  Agricultural  Ad- 
justment Act  were  no  greater  than  the  prices  at  which 
during  said  period  it  had  sold  tires  on  which  a  "processing 
tax"  had  been  paid  under  Section  9(a)  of  that  Act  [Tr. 
p.  91]. 

Appellee's  objection  thereto,  made  after  the  conclusion 
of  the  trial,  appears  in  its  reply  brief,  the  original  of 
which  is  included  in  the  record  on  appeal,  and  reads  as 
follows : 

"Plaintiff's  only  offer  of  proof  consists  of  the 
statement  of  one  of  its  officers  (submitted  in  stipula- 
tion form).  The  Government  objects  to  the  mate- 
ridlity  of  these  statements  on  the  ground  that  they 
are  not  the  best  evidence  to  show  that  the  tax  was 
not  passed;  that  the  best  evidence  consists  of  the 
books  and  records  of  sales  of  plaintiff's  predecessor." 
[Tr.  p.  263.] 
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The  court's  rulinj^  on  the  objection  appears  in  its 
opinion,  "Conclusions  of  the  Court  on  the  Merits  of  the 
Action" : 

"No  books  of  account  or  sales  records  were  pro- 
duced and  no  explanation  for  their  non-production 
was  made  at  the  hearing,  although  the  Government 
objected  to  the  sufficiency  of  the  proof  that  was 
offered  on  this  crucial  factual  issue."     [Tr.  p.   108.] 

XI.  The  court  erred  in  making  and  entering  its  fol- 
lowing quoted  Conclusion  of  Law  VI  [Tr.  p.  156]  for 
the  reason  that  said  conclusion  of  law  is  contrary  to  law: 

"That  under  Sec.  621(d)  of  the  Revenue  Act  of 
1932  only  'the  person  who  paid  the  tax'  can  establish 
the  facts  required  by  that  section  to  be  established  as 
a  condition  to  the  allowance  of  a  refund  of  such  taxes 
under  Sec.  3220  of  the  Revised  Statutes.  That  the 
plaintiff  is  not  'the  person  who  paid  the  tax'  within 
the  meaning  of  that  phrase  as  used  in  Sec.  621(d)  of 
the  Revenue  Act  of  1932." 

XII.  The  court  erred  in  denying  appellant's  motion  to 
reopen  the  case  to  admit  further  proof  [Tr.  pp.  1 10-135] . 

XIII.  The  court  erred  in  that  it  abused  its  discretion 
in  denying  appellant's  motion  to  reopen  the  case  to  admit 
further  proof  [Tr.  pp.  110-135]. 

XIV.  That  the  judgment  is  contrary  to  law. 
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Summary  of  Argument. 

1.  The  sole  stockholder  of  a  dissolved  corporation  to 
whom  the  assets  of  the  corporation  have  been  transferred 
pursuant  to  the  dissolution  is  a  transferee  by  operation  of 
law  and  not  within  the  prohibition  of  Revised  Statutes 
Section  3477. 

2.  Where  the  undisputed  evidence  shows  and  the  court 
finds  that  an  additional  tax  was  assessed  and  collected 
long  after  the  articles,  upon  the  sale  of  which  it  was  im- 
posed, have  been  sold  and  that  the  manufacturer  and  seller 
did  not  know  or  contemplate  that  the  additional  tax  ap- 
plied to  it  and  that  it  did  not  subsequently  bill  or  collect 
the  additional  tax  from  its  vendees,  it  cannot  be  said  that 
the  evidence  does  not  fairly  establish  that  the  additional 
tax  was  not  added  to  the  price  of  the  articles  sold. 

3.  If  it  is  established  that  the  additional  tax  was  not 
added  to  the  price  of  the  articles  sold  it  matters  not  under 
Section  621(d)  of  the  Revenue  Act  of  1932  that  that  fact 
is  established  by  the  successor  in  interest  of  the  person 
who  paid  the  tax,  particularly  when  those  facts  are  estab- 
lished by  the  agent  and  employee  of  the  corporate  taxpayer 
testifying  from  its  own  books  and  records, 

4.  When  objection  is  made  for  the  first  time  after  the 
conclusion  of  a  trial  that  certain  pertinent  evidence  intro- 
duced is  not  the  best  evidence  and  the  objection  is  sus- 
tained, it  is  reversible  error  for  the  trial  court  to  deny  a 
motion  to  reopen  to  permit  the  introduction  of  the  pri- 
mary evidence. 
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I. 

Appellant  as  Transferee  by  Operation  of  Law  and  as 
Sole  Stockholder  of  the  Dissolved  Taxpayer  Could 

Properly  Maintain  This  Action  for  Refund. 

Initially  it  is  incumbent  upon  appellant  to  convince  the 
court  of  its  right  in  the  first  instance  to  prosecute  this 
action  for  the  recovery  of  taxes  paid  by  its  predecessor, 
Pacific  Goodrich  Rubber  Company. 

We  have  already  adverted  to  the  fact  that  appellant, 
during  all  times  that  the  l^acific  Company  was  in  exist- 
ence, owned  all  of  its  issued  and  outstanding  capital  stock 
[Findings  VI  and  VII,  Tr.  pp.  142-143 J ;  we  have  further 
remarked  that  the  Pacific  Company  was  formally  dis- 
solved on  December  21,  1934  [Exhibit  J,  Tr.  pp.  234-235; 
Finding  of  Fact  I,  Tr.  p.  141]  and  that  this  corporate 
action  was  taken  pursuant  to  resolutions  of  the  stock- 
holders [Exhibit  I-l,  Tr.  pp.  229-230]  and  of  the  board 
of  directors  [Exhibit  I,  Tr.  pp.  226-228].  Pursuant  to  its 
impending  dissolution  the  Pacific  Company  transferred  all 
of  its  assets  to  its  sole  stockholder,  the  appellant  herein. 
by  an  assignment  dated  June  30,  1934  [Exhibit  A.  Tr. 
pp.  191-193].  The  resolutions  directing  the  dissolution, 
adopted  one  week  later,  expressly  confirmed  and  ratified 
the  assignment  "as  a  distribution  in  kind  to  the  stock- 
holders of  all  the  assets  of  this  corporation"  [resolutions 
of  the  board  of  directors.  Exhibit  I.  Tr.  p.  228.  and  reso- 
lutions of  the  stockholders.  Exhibit  I-l,  Tr.  p.  230.  See, 
also,  resolution  of  the  board  of  directors  adopted  August 
24,  1934,  further  expressly  ratifying  the  assignment,  Tr. 
pp.  231-233].  The  court  found  these  various  components 
of  Exhibit  I  to  be  true  and  correct  copies  of  the  minutes 
of  the  respective  meetings  [Findings  XIII,  XI\^  and  X^^ 
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Tr.  p.  147],  and  by  statute  certified  copies  of  the  minutes 
of  a  corporation  are  themselves  prima  facie  evidence  "of 
the  facts  or  action  stated  therein"  (Calif.  Civil  Code, 
§371;  People  v.  Ratlijf,  131  Cal.  App.  76?>,  77Z\  22  Pac. 
(2d)  245). 

As  will  appear,  it  is  demonstrably  clear  that  the  trial 
court  erred  in  concluding  that  the  assignment,  to  the  ex- 
tent it  constituted  an  assignment  of  a  claim  against  the 
United  States,  was  "absolutely  null  and  void  ah  initio 
under  the  provisions  of  Sec.  3477  of  the  Revised  Statutes" 
and,  in  contradiction  thereto,  that  the  right  to  the  refund 
vested  in  appellant  by  reason  of  the  assignment  and  not 
by  reason  of  its  ownership  of  all  the  stock  of  Pacific 
Company,  by  the  dissolution  of  that  company  and  by  the 
distribution  in  kind  of  all  its  assets  to  its  sole  stockholder, 
the  appellant  [Conclusions  of  Law  V,  Tr.  p.  155].^  There 
is  no  escape  from  the  proposition  that  the  assignment  of 
this  claim  against  the  United  States  was  either  valid  as 
a  transfer  by  operation  of  law,  to  which  point  we  shall 
address  ourselves  in  a  moment,  or  it  was,  as  the  trial  court 
concluded,  void  and  of  no  effect  so  far  as  concerned  the 
claim  against  the  United  States,  in  which  latter  case  the 
claim  for  refund  which,  by  hypothesis  it  had  failed  effec- 
tively to  transfer,  remained  as  an  asset  of  Pacific  Com- 
pany^ and  hence  passed  to  appellant,  the  sole  stockholder, 


iNote  in  this  connection  our  Specifications  of  Errors  Nos.  II  and  III 
in  which  we  claim  error  on  the  part  of  the  trial  court  in  failing  to  make 
any  finding  upon  this  vital  issue  as  to  whether  the  assignment  was  or  was 
not  in  fact  a  distribution  in  kind  of  all  of  its  assets  by  the  taxpayer  to  its 
sole  stockholder. 

2Note,  that  the  efi^ect  of  Section  3477,  Revised  Statutes,  is  such  as  to 
make  an  attempted  assignment  void  inter  partes  as  well  as  void  as  against 
the  United  States.  Spofford  v.  Kirk,  7  Otto.  484,  24  L.  Ed.  1032,  1034. 
And  the  assignor  is  left  in  the  same  position  it  would  have  been  had  no 
assignment  been  made.  H.  M.  0.  Lumber  Co.  v.  United  States  (D.  C. 
Mich.),  40  Fed.   (2d)  544,  545. 
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on  the  dissolution  of  the  Pacific  Company  in  December, 
1934.  Certain  it  is  that  the  Pacific  Company,  which  has 
neither  de  jure  nor  de  facto  existence  and  is  as  legally 
extinct  as  a  dead  man,'  no  longer  owns  its  erstwhile  claim 
against  appellee.  It  passed  to  its  stockholder  in  1934 
either  pursiuint  to  the  assignment  in  June  (and  neces- 
sarily if  such  be  the  case  the  assignment  could  not  have 
been  "null  and  void  ab  initio")  or  pursimnt  to  the  disso- 
lution in  December.  ''When  a  corporation  is  dissolved  its 
assets  do  not  vanish  and  its  debtors  are  not  absolved  or 
released."  {Wilucr  Friends  Credit  Assn.  v.  Scheffres. 
175  Misc.  909,  25  N.  Y.  S.  (2d)  664,  666.) 

If  It  Did  Not  Pass  by  the  Assignment,  the  Right 
TO  the  Refund  Passed  Automatically  to  Its 
Stockholder  on  Dissolution. 

Upon    dissolution,    title    to    the    corporate   assets    vests 
automatically  and  by  operation  of  law^  in  its  stockholders. 

19  C.  .J.  S.,  "Corporations,"  Section  1730,  page  1489: 
"In  the  absence  of  statute,  the  legal  title  to  prop- 
erty belonging  to  the  corporation  passes  by  operation 
of  law  to  the  stockholders,  who  are  the  beneficial 
owners  through  the  corporation,  and  who  take  as 
tenants  in  common,     .     .     ." 

16  Fletcher  Cyc,  Corps.    (Perm.   Ed.).   Section   8134, 
page  878: 

"On  dissolution,  the  legal  title  to  land  passes  to  the 
stockholders,  and  title  to  the  corporate  property  vests 
in  the  stockholders  as  tenants  in  common  and  is  sub- 


l"Its  dissoUuiou  puts  an  end  to  its  existence,  the  result  of  which  may 
be  likened  to  the  death  of  a  natural  person."  Chicaiio  Title  &  Trust  Co. 
V.  Forty  One  Thirty  Six  li'ilcox  Building  Corp..  302  U.  S.  120.  125.  82 
L.  Ed.  147,  150. 
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ject  to  their  contract  if  all  debts  have  been  paid  and 
no  receiver  has  been  appointed.  The  sole  stockholder 
in  a  dissolved  corporation  has  such  an  interest  in  its 
property  as  may  pass  by  will.  Choses  in  action  pass- 
ing to  the  stockholders  as  part  of  the  corporate  as- 
sets may  be  enforced  by  them  in  their  own  names." 

13  Am.  Juris.,  "Corporations,"  Section  1352,  page  1197: 
"Stated  in  another  way,  the  rule  is  that  after  the 
dissolution  of  a  corporation,  its  property  passes  to 
its  stockholders  subject  to  the  payment  of  the  cor- 
porate debts. 

"In  accordance  with  these  principles,  a  dissolution 
of  a  private  corporation  entirely  changes  the  charac- 
ter of  the  property  interest  of  its  stockholders.  It 
destroys  their  stock  as  such  and  under  the  modern 
equitable  view  substitutes  the  thing  which  their  stock 
represented — that  is,  an  interest  in  the  corporate 
property.  Indeed,  there  is  ample  authority  for  the 
doctrine  that  the  stockholders  of  a  corporation,  when 
its  existence  ceases,  become  vested  with  a  legal  title 
to  its  property  as  tenants  in  common." 

Wells  Fargo  Bank  v.  Blair,  Commissioner  of  Internal 
Revenue  (9th  C.  C.  A.),  26  Fed.  (2d)  532,  534: 

"The  California  courts,  construing  section  400  of 
the  Code,  hold  that  the  trustees  have  no  legal  title  to 
the  assets  of  the  corporation,  but  that  upon  dissolu- 
tion the  legal  title  to  the  assets  of  the  defunct  cor- 
poration is  vested  in  the  stockholders." 

Gardiner  v.  Automatic  Arms  Co.  (D.  C.  N.  Y.),  275 
Fed.  697,  700: 

"Upon  dissolution,  the  legal  title  of  the  property  of 
the  corporation  passes  to  the  stockholders  subject  to 
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the  payment  of  the  debts  of  the  corporation.  Pewabic 
Mining  Co.  v.  Mason,  145  U.  S.  349,  12  Sup.  Ct. 
887,  36  L.  Ed.  732;  Stearns  Coal  Co.  v.  Van  Winkle, 
221  Fed.  590,  137  C.  C.  A.  314;  Boyd  v.  Hankinson, 
92  Fed.  49,  34  C.  C.  A.  197;  14A  Corpus  Juris; 
Doherty  v.  Rice  (C.  C),  186  Fed.  204,  212,  affirmed 
184  Fed.  878,  107  C.  C.  A.  202;  Greenwood  v.  Union 
Freight  R.  R.  Co.,  supra;  sections  54  and  84,  Cor- 
poration Law  of  New  Jersey." 

Pewabic  Mining  Co.  v.  Mason,  145  U.  S.  349,  356,  36 
L.  Ed.  732,  734: 

"In  1883  the  Pewabic  Mining  Company  ceased  to 
exist;  its  property  then  belonged  to  the  different 
stockholders  as  tenants  in  common." 

See,  also,  to  the  same  effect: 

Barker  v,  Edwards  (9th  C.  C.  A.),  259  Fed.  484, 
488; 

Stearns  Coal  &  Lumber  Co.  v.  Van  Winkle  (6th 
C.  C.  A.),  221  Fed.  590,  cert.  den.  241  U.  S. 
670,  60  L.  Ed.  1230. 

And  such  is  the  law  of  Delaware,  the  state  of  incor- 
poration of  the  Pacific  Company. 

Diamond  State  Iron  Co.  i'.  Husbands,  8  Del.  Cr. 
205,  68  Atl.  240; 

Wilmington  &  R.  R.  Co.  z'.  Doivnward  (Del. 
1888),  14  Atl.  720,  724: 

Pontiac  Trust  Co.  ct  al.  v.  Nezvell,,  266  Mich.  490, 
254  N.  W.  178,  181. 

In  the  last  cited  case  it  was  urged  that  plaintiff.  Nisbett, 
a  principal  stockholder  of  Michigan  Refining  Works,  Inc., 
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a  Delaware  corporation,  had  not  standing  in  court;  page 

181: 

"Defendants  contend  plaintiff  Nisbett  has  no 
standing  in  court;  that  the  Delaware  corporation  has 
been  dissolved.  Plaintiff  Nisbett  was  the  principal 
stockholder  of  the  Delaware  corporation,  prior  to  its 
dissolution." 

To  which  the  court  replied,  page  181 : 

"Dissolution  merely  has  the  effect  of  passing  the 
title  of  the  corporate  property,  subject  to  the  rights 
of  creditors,  to  the  stockholders,  or  members  of  the 
corporation.  Dissolution  of  a  corporation  does  not 
destroy  its  property.  It  effects  a  transfer  thereof  to 
those  whom  the  law  recognizes  as  the  beneficial 
owners  thereof.  So,  if  the  corporation  here  involved 
has  been  dissolved,  plaintiff  Nisbett  became  bene- 
ficially interested  in  its  assets  and  as  a  person  bene- 
ficially interested  in  such  assets  had  a  right  to  invoke 
the  aid  of  the  court  for  the  protection  of  such  prop- 
erty from  misappropriation  by  defendants." 

In  Federal  Real  Estate  etc.  Co.  and  Hugh  J.  Phillips 
V.  United  States,  79  Ct.  CI.  667,  where  action  was  brought 
against  the  United  States  to  recover  damages  for  the  clos- 
ing of  a  right  of  way  in  which  action  the  plaintiffs  were 
a  dissolved  Delaware  corporation  and  its  sole  stockholder, 
the  court  in  permitting  recovery  held  that  the  plaintiff, 
Phillips,  as  sole  stockholder  of  the  dissolved  corporation 
which  had  owned  the  damaged  land,  was  the  proper  party 
to  sue;  page  677: 

"The  authorities  are  practically  uniform  in  hold- 
ing that  on  the  dissolution  of  a  corporation  the  legal 
title  to  the  property  of  the  corporation  rests  in  the 
stockholders.     It  is  true  that  in  most  of  the  cases  so 


—23— 

holdings  the  court  found  that  there  were  no  creditors 
and  that  in  the  case  at  bar  no  such  finding  can  be 
made  and  possibly  the  presumption  is  that  there  were 
some  creditors.  We  do  not  think  that  this  alters  the 
rule  or  prevents  a  sole  stockholder  from  beg'inning  a 
suit  to  recover  on  a  chose  in  action  belonging  to  the 
corporation." 

Page  678 : 

"The  legal  title  to  the  property  which  the  corpora- 
tion had  in  the  first  instance  acquired  must  be  in 
some  party.  It  cannot  be  in  the  corporation,  for  the 
corporation  having  been  dissolved  by  and  under  the 
authority  of  the  State,  can  no  longer  have  title  to  the 
property.  This  seems  to  be  conceded  on  the  part  of 
the  defendant.  It  cannot  be  in  a  receiver,  for  no 
receiver  has  been  appointed.  It  cannot  be  in  any 
creditor,  for  they  have  only  equitable  rights.  We 
think  that  in  the  case  at  bar  the  legal  title  must  rest 
in  Hugh  J.  Phillips,  who  was  president  and  sole 
stockholder.  Having  the  legal  title,  it  follows  that 
he  had  the  right  to  commence  this  suit  and  could 
commence  it  in  his  own  name." 

As  the  sole  party  in  interest  following  the  dissolution 
of  the  Pacific  Company  and  as  the  owner  by  operation  of 
law  of  the  right  to  the  claim  for  refund,  it  is  manifest 
that  even  upon  the  supposition  that  the  assignment  was 
in  fact  void  as  in  violation  of  Revised  Statutes  Sec.  3477, 
appellant  inherited  the  right  to  recover  the  taxes  wrong- 
fully collected  by  defendant  by  virtue  of  the  dissolution 
alone,  or  as  was  stated  in  Morgenthaii  v.  Fidelity  & 
Deposit  Co.  of  Maryland  (U.  S.  Ct.  of  Appeals  for  the 
Dist.  of  Col.),  94  Fed.    (2d)   632,  636,  when  a  similar 
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contention  was  made  that  an  assignment  of  a  claim  against 
the  government  was  void  under  R.  S.  Sec.  3477: 

"So  far  as  a  legal  assignment  is  concerned,  much 
may  be  said  in  favor  of  this  contention,  but  we  do 
not  have  to  pass  on  this  point  because  R.  S.  §3477 
has  never  been  construed  to  apply  to  assignments  by 
operation  of  law.  *  *  *  Accordingly,  we  inay 
ignore  the  assignment  by  Durso  to  the  surety  and 
regard  only  the  assignment  which,  on  account  of  the 
situation  of  the  parties,  the  law  has  effected." 

Distribution  in  Kind  by  a  Corporation  Pursuant 
TO  Dissolution  Is  a  Transfer  by  Operation  of 
Law. 

However,  be  that  as  it  may,  it  is  clear  both  upon  reason 
and  the  authorities  that  the  assignment  of  its  assets  by 
Pacific  Company  under  the  circumstances  as  disclosed  by 
the  undisputed  evidence  in  this  case  was  not  such  an  as- 
signment as  falls  within  the  prohibition  of  R.  S.  §3477 
(31  U.  S.  C.  A.  §203). 

It  has  been  uniformly  held  from  the  United  States 
Supreme  Court  to  the  chief  counsel  of  the  Bureau  of  In- 
ternal Revnue^  that  the  prohibition  against  assignment  of 
claims  against  the  United  States  has  no  application  to 
assignments  by  operation  of  law. 

The  reasons  underlying  §3477  of  the  Revised  Statutes 
were  early  expressed  by  Mr.  Justice  Miller  in  Goodman  v. 
Niblack,  12  Otto  556,  26  L.  Ed.  229,  231 : 

"Those  mischiefs,  as  laid  down  in  that  opinion,  and 
in  the  others  referred  to,  were  mainly  two: 


iG.  C.  M.  21058;  1939-1  C.  B.  part  T,  p.  280,  considered  infra,  pp.  58-59. 
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"First.  The  danger  that  the  ri^-hts  of  the  govern- 
ment might  be  embarrassed  by  having  to  deal  with 
several  persons  instead  of  one,  and  by  the  introduc- 
tion of  a  party  who  was  a  stranger  to  the  original 
transaction. 

"Second.  That,  by  a  transfer  of  such  a  claim 
against  the  government  to  one  or  more  persons  not 
originally  interested  in  it,  the  way  might  be  con- 
veniently opened  to  such  improper  influences  in  prose- 
cuting the  claim  before  the  departments,  the  courts 
or  the  Congress  as  desperate  cases  when  the  reward 
is  contingent  on  success,  so  often  suggest." 

and  assignments  by  operation  of  law  were  shown  to  be 
without  the  scope  of  the  dangers  sought  to  be  guarded 
against : 

"The  language  of  that  statute  includes  'All  trans- 
fers and  assignments  of  any  claim  upon  the  United 
States  or  of  any  part  thereof  or  any  interest  therein.' 
These  words  are  broad  enough,  if  such  were  the  pur- 
pose of  Congress,  to  include  transfers  by  operation 
of  law  or  by  will.  Yet  in  that  case  we  held  it  did 
not  include  transfers  by  operation  of  law  or  in  bank- 
ruptcy, and  we  said  it  did  not  include  a  transfer  by 
will.  The  obvious  reason  of  this  is  that  there  can  he 
no  purpose  in  such  cases  to  harass  the  government  by 
multiplying  the  munber  of  persons  with  zvhoni  it  has 
to  deal,  nor  any  danger  of  enlisting  improper  in- 
fluences in  advocacy  of  the  claim.  That  in  such  cases 
the  exigencies  of  the  party  who  held  the  claim  justi- 
fied and  required  the  transfer  that  was  made." 

The  assignment  on  June  30,  1934.  of  all  of  the  assets 
of  the  Pacific  Company  to  its  parent  and  sole  stockholder 
was  clearly   anticipatory   to  and   in  contemplation  of   its 
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impending  dissolution.  If  further  proof  of  this  fact  were 
needed  than  the  natural  inference^  to  be  drawn  from  the 
fact  of  distribution  of  all  of  its  assets  to  its  stockholders 
within  six  months  of  its  formal  dissolution  it  is  to  be 
found  in  Exhibit  I  and  I-l  from  whence  it  appears  that 
the  ratification  of  this  assignment  one  week  after  its  date 
by  the  board  of  directors  and  the  stockholders  was  predi- 
cated upon  the  proposed  dissolution  and  "as  a  distribu- 
tion in  kind  to  the  stockholders  of  all  the  assets  of  this 
corporation"  [Tr.  p.  228,  p.  230].^  That  such  a  transfer 
is  not  within  the  prohibition  of  the  statute  has  been  re- 
peatedly held  by  the  courts. 

Novo  Trading  Co.  v.  Commissioner  of  Internal  Revenue 
(2nd  C.  C  A.),  113  Fed.  (2d)  320,  is  closely  in  point. 
Petitioner  was  a  corporation,  all  the  stock  of  which  was 
held  by  three  stockholders.  By  June  22,  1932,  all  its 
obligations  had  been  paid  and  most  of  its  physical  assets 
disposed  of.  On  that  date  its  three  stockholders,  who 
were  also  its  only  officers  and  directors,  entered  into  a 
formal  written  agreement  which  recited  that  they  ''have 
agreed  to  dissolve  said  corporation  and  liquidate  its 
affairs"  in  the  manner  therein  set  forth.  A  certificate  of 
dissolution  was  executed  by  the  stockholders  but  was 
never  filed  with  the  Secretary  of  State  with  the  result  that 
the  corporation  was  not  formally  dissolved  although  re- 
maining dormant  and  inactive.     The  remaining  assets  of 


iSee  Kennemer  v.   Commissioner  of  Int.  Rev.    (5th  C.   C.  A.),  96  Fed. 
(2d)   177,  178,  where  the  court  observed   (p.  178)  : 

"It  is  not  material  that  the  distribution  was  not  specifically  desig- 
nated as  a  liquidating  dividend  or  that  no  formal  resolution  to  liqui- 
date or  dissolve  the  corporation  had  been  adopted  when  the  distribu- 
tion was  made.  An  intention  to  liquidate  u'as  fairly  implied  from 
the  sale  of  all  the  assets  and  the  act  of  distributing  the  cash  to  the 
stockholders." 

2Note,  again,  the  effect  of  Calif.  Civil  Code  Sec.  371  making  this  recital 
prima  facie  evidence  of  the  facts  stated. 
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the  corporation,  which  included  a  claim  against  the  United 
States  for  refund  of  illegally  collected  import  duties  which 
the  corporation  had  paid  under  protest,  were  by  the  writ- 
ten agreement  referred  to,  distributed  among  the  three 
stockholders. 

The  claim  for  refund  was  subsequently  allowed  in  1934 
and  a  check  therefor  drawn  to  the  order  of  the  corpora- 
tion. Question  was  presented  whether  this  constituted 
taxable  income  of  the  corporation  in  that  year.  If  the 
transfer  of  assets  to  the  stockholders  in  1932  included  the 
claim  for  refund  and  the  transfer  was  not  void  to  that 
extent  under  §3477  of  the  Revised  Statutes  the  refund 
would  be  income  of  the  distributees  rather  than  of  the 
corporation.  In  reversing  an  order  of  the  Board  of  Tax 
Appeals  holding  the  refund  to  be  income  of  the  corpora- 
tion, the  court  stated  (p.  321) : 

"We  think  it  clear  that  the  liquidation  agreement 
was  intended  to  effect  a  distribution  in  kind  of  all 
the  remaining  assets  of  the  corporation.  Certain 
assets  were  allotted  to  the  stockholders  severally;  the 
claim  for  duty  refunds  was  allotted  to  them  jointly, 
the  net  proceeds  thereof,  when  collected,  to  be  dis- 
tributed in  equal  shares. 

"Since  they  were  the  only  persons  having  any  in- 
terest in  the  remaining  corporate  assets,  there  is  no 
reason  for  not  giving  effect  to  their  intention  to  have 
the  agreement  operate  as  an  assignment  by  the  cor- 
poration."   (Citing  cases.) 

and  the  court  concluded  that  the  transfer  was  not  within 
the  prohibition  of  Revised  Statutes  §3477,  page  322: 

"It  remains  to  consider  whether  the  transfer  is 
rendered  void  by  the  statute  in  respect  to  assignment 
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of  claims  against  the  United  States,  31  U.  S.  C.  A. 
§203.  The  assignment  only  passed  legal  title  to  par- 
ties who  already  owned  the  entire  beneficial  interest 
in  the  claim.  Such  an  assignment  is  not  zvithin  the 
evils  at  which  the  prohibitions  of  the  statute  are 
directed.  Kingan  &  Co.  v.  United  States,  Ct.  CI.,  44 
F.  (2d)  447;  Consolidated  Paper  Co.  v.  United 
States,  Ct.  CL,  59  F.  (2d)  281 ;  see  also  Goodman  v. 
Niblack,  102  U.  S.  556,  26  L.  Ed.  229;  Seaboard 
Airline  Ry.  v.  United  States,  256  U.  S.  655,  41  S.  Ct. 
611,  65  L.  Ed.  1149;  Martin  v.  National  Surety  Co., 
300  U.  S.  588,  594,  57  S.  Ct.  531,  81  L.  Ed.  822. 
Hence  the  assignment  was  valid  and  the  refund  col- 
lected in  1934  was  not  income  of  the  petitioner." 

Strikingly  close  in  point  is  a  recent  decision  of  the 
District  Court  in  Pennsylvania.  Roomberg  v.  United 
States,  40  Fed.  Supp.  621.  This  was  a  suit  by  Roomberg, 
formerly  the  sole  stockholder  of  the  Ambassador  Shirt 
Company,  a  corporation,  which  had  ceased  doing  business 
in  March,  1937,  when  the  plaintiff  took  over  all  its  assets 
and  assumed  its  liabilities.  In  August,  1937,  it  was  for- 
mally dissolved  and  its  charter  discontinued.  During  the 
year  1933  there  was  assessed  against  the  corporation  a 
floor  stocks  tax  on  cotton  articles  processed  wholly  or  in 
chief  value  from  cotton,  pursuant  to  the  provisions  of  the 
Agricultural  Adjustment  Act.  A  claim  for  refund  of 
these  taxes  was  made  by  the  corporation  under  appropri- 
ate provisions  of  the  Revenue  Act  of  1936,  §§902  and  903 
(7  U.  S.  C.  A.  §§644  and  645)  and  upon  its  rejection 
plaintiff  in  1940  instituted  this  action  for  recovery  of  the 
tax  with  interest.  Motion  to  dismiss  was  filed  by  the 
government  upon  the  joint  ground  that  under  the  refund 
provisions  of  the  1936  Revenue  Act  only  the  person  pay- 
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ing  the  tax  could  secure  a  refund  and  that  the  transfer  of 
the  claim  from  the  corporation  to  its  stockholder  was  void 
under  Revised  Statutes  §3477. 

In  denying-  the  motion  to  dismiss  the  court  observed, 
after  quoting  from  the  Novo  Trading  Corporation  case 
above  (p.  623) : 

"In  the  instant  case  it  is  undisputed  that  Roomberg 
was  the  sole  stockholder  in  the  corporation,  and  thus 
the  sole  beneficial  owner  of  the  assets  of  the  cor- 
poration. 

******** 

"Section  3477  of  the  Revised  Statutes  is  designed 
to  protect  the  United  States  of  America  against  con- 
ditions which  do  not  appear  to  exist  in  this  case.  As 
was  clearly  stated  in  the  leading  early  case  of  Good- 
man V.  Niblack,  102  U.  S.  556,  560,  26  L.  Ed.  229, 
the  Supreme  Court  of  the  United  States  pointed  out 
that  the  mischiefs  designed  to  be  remedied  by  Section 
3477  were  mainly  two:  'First,  the  danger  that  the 
rights  of  the  government  might  be  embarrassed  by 
having  to  deal  with  several  persons  instead  of  one, 
and  by  the  introduction  of  a  party  who  was  a  stranger 
to  the  original  transaction.  Second,  that  by  a  trans- 
fer of  such  a  claim  against  the  government  to  one  or 
more  persons  not  originally  interested  in  it,  the  way 
might  be  conveniently  opened  to  such  improper  in- 
fluences in  prosecuting  the  claim  before  the  depart- 
ments, the  courts,  or  the  Congress,  as  desperate 
cases,  when  the  reward  is  contingent  on  success,  so 
often  suggest.'  " 

And  after  quoting  from  Kiugan  &  Co.  v.  United  States 
and  Seaboard  Airline  Ry.  z'.  United  States,  consolidation 
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cases  to  which  we  shall  refer  below,  the  court  concluded 

(p.  625): 

"Obviously,  in  this  case,  the  government  has  to 
deal  with  only  one  real  party  in  interest  and  cannot 
possibly  be  subjected  to  any  claim  by  any  other  source. 
Substantial  justice  requires  that  the  motion  to  dis- 
miss be  denied,  and  accordingly  the  motion  is  denied,"^ 

Analogy  of  the  Consolidation  Cases. 

Not  distinguishable  in  substance  from  the  dissolution 
cases  above  are  those  cases  wherein  the  transfer  of  a 
claim  against  the  government  has  been  incidental  to  the 
merger  or  consolidation  of  the  corporation  owning  the 
claim. 

Seaboard  Airline  Railway  v.  United  States,  256  U.  S. 
655,  65  L.  Ed.  1149.  Appellant  sued  in  the  Court  of 
Claims  to  recover  balances  for  transportation  services 
originally  payable  to  the  Florida  Central  and  Peninsular 
Railroad  Company  to  whose  rights  it  had  succeeded 
through  merger  or  consolidation.  Holding  that  because 
of  Revised  Statutes  §3477,  appellant  could  not  maintain 
the  action,  that  court  dismissed  its  petition.  In  reversing 
the  judgment,  the  court  speaking  through  Mr.  Justice 
McReynolds  stated,  page  657  (1150  of  65  L.  Ed.)  : 

"We  cannot  believe  that  Congress  intended  to  dis- 
courage, hinder,  or  obstruct  the  orderly  merger  or 
consolidation  of  corporations  as  the  various  states 
might  authorize  for  the  public  interest.  There  is  no 
probability  that  the  United  States  could  suffer  injury 


iSee  in  this  connection  Western  Knitting  Mills  v.  United  States,  2  Fed. 
Supp.  119,  126,  cert.  den.  290  U.  S.  639,  78  L.  Ed.  556,  wherein  the  taxpaying 
corporation  was  held  estopped  from  asserting  a  claim  against  the  United 
States  for  recovery  of  taxes  overpaid  which  had  been  refunded  to  its  sole 
stockholder  and  successor  in  interest. 
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in  respect  of  outstanding  claims  from  such  union  of 
interests,  and  certainly  the  result  would  not  be  more 
deleterious  than  would  follow  their  passing  to  heirs, 
devisees,  assignees  in  bankruptcy,  or  receivers,  all  of 
which  changes  of  ownership  have  been  declared  with- 
out the  ambit  of  the  statute.  The  same  principle 
which  required  the  exceptions  heretofore  approved 
applies  here." 

Phillips,  Collector  of  Internal  Revenue  v.  Lyman  H. 
Hoive  Films  Co.  (3rd  C.  C.  A.),  ^^  Fed.  (2d)  891.  In 
this  action  to  recover  corporate  income  taxes  overpaid  by 
a  corporation  subsequently  merged  into  the  plaintiff  com- 
pany the  court  observed  pertinently,  page  892: 

"Without  discussing  the  speculative  question  as  to 
just  when  and  how  the  rights,  liabilities,  and  prop- 
erties of  the  merging  companies  passed  to  the  merged 
one,  it  suffices  to  say  that  in  the  relation  of  taxpayer 
and  government  it  is  clear  that  the  same  shareholders, 
the  same  subject-matter,  and  the  several  rights  and 
liabilities  of  taxpayer  and  government  continued  in 
unbroken  continuity  from  the  time  the  government 
wrongfully  collected  the  tax  until  the  taxpayer 
brought  this  suit.  The  merger  was  a  permissible 
proceeding  under  the  state  law.  It  introduced  no  new 
parties;  it  was  a  mere  readjustment  of  relation  of 
the  original  shareholders  among  themselves.  The 
wrong  done  those  shareholders  by  the  unjust  collec- 
tion of  the  taxes  from  one  of  the  merging  companies 
continued  to  he  a  zvrong  suffered  by  them  as  share- 
holders of  the  merged  company.  Regarding  sub- 
stance and  not  mere  corporate  form,  it  is  clear  to  us 
that  the  filing  of  the  required  statutory  wai\'er  was 
the  right  of  the  shareholders  of  the  merged  cor- 
poration." 
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Kingan  &  Co.  Inc.  v.  United  States,  (Ct.  CI.),  ^  Fed. 
(2d)  447.  Kingan  &  Co.  Limited,  a  British  corporation, 
had  a  claim  for  refund  for  taxes  overpaid  the  United 
States  in  1917.  In  1920  the  plaintiff,  a  domestic  corpora- 
tion, was  formed  to  take  over  and  operate  all  properties 
in  the  United  States  of  the  English  company,  the  stock- 
holders of  which  became  the  stockholders  of  the  new  com- 
pany. Following  its  incorporation  formal  written  assign- 
ment was  made  to  the  new  company  of  all  assets  of  Kin- 
gan &  Co.  Limited  located  in  the  United  States.  In  per- 
mitting the  new  company  to  prosecute  the  claim  for  refund 
of  taxes  paid  the  court  stated,  page  451 : 

'The  facts  in  this  case  are  strikingly  analogous  to 
those  which  gave  rise  to  the  case  of  the  Seaboard 
Airline  Railway  v.  United  States,  supra.  After  the 
reorganization  in  this  case,  the  same  stockholders 
were  in  control  of  the  plaintiff  as  were  in  control  of 
Kingan  &  Co.,  Limited,  and  their  stockholdings  in  the 
two  companies  were  in  the  same  proportion.  In  sub- 
stance therefore  there  was  really  no  transfer  of  the 
subject-matter  of  the  claim  in  question,  for,  although 
the  bare  legdl  title  to  the  claim  might  have  passed 
from  Kingan  &  Co.,  Limited,  to  the  plaintiff  under 
the  deeds  referred  to  in  the  facts,  the  equitable  owner- 
ship of  the  claim  at  all  times  reposed  in  the  same 
individuals,  that  is,  in  the  hands  of  the  same  stock- 
holders. Clearly,  no  fraud  could  be  perpetrated  upon 
the  Treasury  in  a  transaction  of  this  kind.  All  of 
the  reasons  advanced  in  Seaboard  Airline  Railway  v. 
United  States,  supra,  are  alike  applicable  here,  for 
certainly  Congress  did  not  intend  to  discourage  or 
obstruct  an  orderly  reorganization  under  the  laws  of 
the  various  states  any  more  than  it  intended  to  dis- 
courage and  obstruct  orderly  merger  or  consolidation 
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of  corporations  under  these  laws.  There  is  also  no 
probability  that  the  United  States  could  suffer  injury 
in  respect  of  oiitstandiny  claims  from  such  a  reor- 
ganisation as  is  brought  about  by  the  facts  in  this 
case,  and  the  result  ivould  not  be  more  deleterious 
than  would  follow  the  claim  passing  to  heirs,  devisees, 
assignees  in  bankruptcy,  or  receivers.  Accordingly, 
we  are  of  opinion  that  the  plaintiff  is  entitled  to  main- 
tain this  suit." 

Of  like  effect  are  the  following  additional  cases : 

Monarch  Mills  v.  Jones,  Collector  of  Internal 
Revenue  (D.  C.  So.  Car.),  56  Fed.  (2d)  180, 
183,  aff'd  59  Fed.  (2d)  502; 

Consolidated  Paper  Co.  v.  United  States  (Ct.  CI.), 
59  Fed.  (2d)  281,  288,  cert.  den.  288  U.  S.  615, 
77  L.  Ed.  988; 

Western  Pacific  Railroad  Co.  v.  United  States, 
268  U.  S.  271,  275,  69  L.  Ed.  951,  953; 

G.  C.  M.  21085,  1939—1  C.  B.  part  I,  p.  280^ 
Opinion  of  Chief  Counsel,  Bureau  of  Internal 
Revenue. 

The  assignment  of  June  30,  1934,  of  all  the  assets  of 
the  Pacific  Company  to  its  sole  stockholder  anticipatory 
to  the  dissolution  of  the  taxpayer  is  clearly  not  such  a 
transfer  as  falls  within  the  prohibition  of  R.  S.  §3477.^ 

It  may  be  argued,  however,  that  tlie  assignment  being 
made  prior  to  dissolution,  notwithstanding  the  recital  of 


lAs  a  corollary,  note  that  the  government  in  turn  can  recover  unpaid 
corporate  taxes  from  the  stockholders  to  whom  the  corporation  assets  have 
been  distributed  on  dissolution.  Wonder  Bakeries  Co.  f.  United  Slates 
(Ct.  CI.),  6  Fed.  Supp.  228,  233;  Phillips  v.  Comntussiotter  of  Internal 
Revenue,  283  U.  S.  589,  592,  75  L.  Ed.  1289,  12^. 
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the  resolutions  of  the  board  of  directors  and  of  the  stock 
holders  to  the  contrary,  was  not  in  fact  a  "distribution  in 
the  resolutions  of  the  board  of  directors  and  of  the  stock- 
holders" pursuant  to  dissolution  but  was  an  attempted 
voluntary  assignment  having  no  relation  to  the  subsequent 
dissolution/  If  such  be  the  contention  then  assuredly  the 
assignment  [Exhibit  B,  Tr.  pp.  194-195]  made  on  August 
14,  1935,  of  this  particular  claim  for  refund  (as  if  to 
resolve  any  doubt  about  its  having  passed  under  the  1934 
general  assignment)  was  unqualifiedly  a  distribution  of 
this  asset  in  kind  to  appellant,  the  sole  stockholder  of  the 
then  dissolved  taxpayer  corporation. 

Lest  it  be  lost  sight  of  in  the  discussion  of  the  technical 
niceties  as  to  whether  the  appellant  acquired  its  right  to 
maintain  this  action  under  one  or  other  of  the  assign- 
ments or  ex  proprio  zngore  by  the  dissolution  of  the  Pacific 
Company,  we  again  reiterate  the  basic  fact  that  the  appel- 
lee has  in  its  possession  $16,450.39  which,  as  found  by 
the  trial  court  [Tr.  pp.  148,  154],  was  wrongfully  col- 
lected and  which  by  necessary  hypothesis  belongs  to  either 
a  corporation  which  has  had  no  existence  in  law  or  in 
fact  for  some  eight  years  past  or  to  the  appellant,  its 
transferee  and  sole  stockholder.  The  result  of  the  trial 
court's  decision  in  this  respect  is  to  stultify  and  render 
meaningless  its  conclusion  that  the  additional  tax  was 
"erroneously,  illegally  and  unjustly  demanded  and  col- 
lected from  plaintiff's  predecessor  in  interest"  [Conclu- 
sion of  Law  n,  Tr.  p.  154]  for  the  taxpayer  being  now 
extinct  and  having,  moreover,  hitherto  transferred  its 
claim,  the  government  will  necessarily  retain  its  improper 
gains  if  the  judgment  stands. 


iNote  again  the  language  of  the  court  in  Kenncmer  v.  Commissioner  of 
Int.  Rev.   (5th  C.  C.  A.),  quoted  supra  at  p.  26. 
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II. 
The    Uncontradicted    Evidence    Establishes   That    the 
Tax  Was  Not  Added  to  the  Price  of  the  Tires 
With   Respect    to   the    Sales   of    Which    It    Was 
Imposed. 

As  a  second  ground  for  its  decision  adverse  to  the  ap- 
pellant the  trial  court  concluded  that  appellant  had  failed 
to  establish  that  the  tax,  the  refund  of  which  is  here 
sought,  was  not  passed  on^  to  the  vendees  or  purchasers 
of  the  Pacific  Goodrich  Rubber  Company  within  the  re- 
quirements of  Section  621(d)  of  the  Revenue  Act  of  1932 
[Conclusion  of  Law  VII,  Tr.  p.  156]. 

The  section  in  question,  which  is  part  of  the  chapter  of 
the  1932  Act  imposing  a  manufacturer's  excise  tax  pro- 
vides, so  far  as  is  here  pertinent: 

"No  overpayment  of  tax  under  this  chapter  shall 
be  credited  or  refunded  *  *  *  jj^  pursuance  of  a 
court  decision  or  otherwise,  unless  the  person  who 
paid  the  tax  establishes  *  *  *  ^j^^^  j^^  j^^5  ^^^ 
included  the  tax  in  the  price  of  the  article  with  respect 
to  which  it  was  imposed,  or  collected  the  amount  of 
the  tax  from  the  vendee." 

The  reason  for  the  limitation,  which  is  a  frequent  one 
in  the  Revenue  Laws,^  is  apparent:  a  taxpayer  would  be 
unjustly  enriched  if  he  were  permitted  to  recover  taxes 
paid  to  the  Government,  the  amount  of  which  he  had  al- 
ready passed  on  to  his  vendees;^  hence  the  duty  is  cast 


iWe  again  emphasize  that  the  criterion  to  be  applied  is  not,  under 
Sec.  621  (d),  whether  the  tax  was  "passed  on"  hut  whether  or  not  it 
was  inckided  "in  the  price  of  the  article  with  respect  to  which  it  was 
imposed." 

2See  Section  424  of  the  1928  Revenue  Act  and  Section  902  of  the  1936 
Revenue  Act  (7  U.S.C.A.  §  644),  the  latter  relating  to  refunds  of  taxes 
paid   under  the   Agricultural   Adjustment  Act. 

^Anniston  Mfg.  Co.  v.  Dazns,  Collector.  301  U.  S.  337.  81  L.  Ed.  1143: 
United  States  v.  Jefferson  Electric  Mfg.  Co..  291   U.  S.  386,  78  L.  Ed.  859. 
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upon  him,  as  a  condition  precedent  to  recovery,  of  estab- 
lishing that  the  tax  has  not  been  passed  on  to  others. 

Preliminarily,  it  may  be  observed  that  the  conclusion  of 
the  court  that  appellant  had  not  sustained  this  burden  is 
not  based  upon  any  conflict  in  the  evidence  nor  was  there 
any  evidence  or  finding  by  the  court  that  the  additional 
manufacturer's  excise  tax  assessed  against  the  Pacific 
Company  was  in  fact  passed  on/  The  conclusion  of  the 
trial  court  complained  of  was  simply  that  the  evidence 
adduced  did  not  sustain  the  affirmative  fact  that  the  tax 
had  not  been  passed  on.^  That  the  trial  court  erred  in  so 
concluding  we  believe  can  be  conclusively  proven. 

The  articles  upon  which  the  floor-stocks  tax  was  paid, 
the  weight  of  the  cotton  content  of  which  the  Pacific  Com- 
pany deducted  in  computing  its  manufacturer's  excise  tax, 
were  all  sold  by  it  between  August  1,  1933,  and  January  5, 
1934  [Findings  X  and  XI,  Tr.  pp.  144-146].  Notice  of 
the  rejection  of  this  method  of  computation  of  its  manu- 
facturer's excise  tax  and  the  disallowance  of  the  deduction 
it  had  taken  was  not  given  until  April  10,  1934  [Finding 
XII,  Tr.  p.  146],  after  the  Pacific  Company  had  sold  the 
articles  on  which  it  paid  the  tax  and  before  it  had  notice 
of  the  additional  assessment.  A  more  perfect  case  of  the 
manifest  impossibility  of  the  tax  in  question  having  been 
"included  in  the  price  of  the  article  with  respect  to  which 
it  was  imposed,"  it  would  be  difficult  to  conceive,  where 
not  until  after  the  sales  had  been  concluded  was  the  seller 
apprised  that  they  carried  the  additional  tax. 


iNote  in  this  connection,  likewise,  our  Specification  of  Errors  Nos.  VI, 
VII,  VIII  and  IX  in  which  we  claim  that  the  trial  court  erred  in  failing 
to  make  any  finding  upon  this   issue. 

2This  does  not  call  upon  the  appellate  court  to  review  the  evidence  or 
to  settle  conflicts  therein  but  rather  to  determine  the  legal  significance  to 
be  given  to  the  facts  adduced.  Campana  Corp.  v.  Harrison  (7th  C.C.A.), 
114  Fed.  (2d)  400,  406;  United  States  v.  Jefferson  Electric  Mfg.  Co.,  supra. 
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Nor  are  we  prostituting  the  truth  in  the  guise  of  logic: 
the  evidence  showed  |  Tr.  pp.  90-92]  and  the  court  fcjund 
[Finding  XXII,  Tr.  pp.   151-152]: 

"That  throughout  the  period  from  August  1.  1933, 
to  April  10,  1934,  the  Pacific  Goodrich  Rubber  Com- 
pany was  informed  and  believed  that,  for  the  purpose 
of  computing  the  manufacturer's  excise  tax  on  tires 
manufactured  and  sold  by  it,  it  was  entitled  under 
the  provisions  of  Sec.  9  (a)  of  the  Agricultural  Ad- 
justment Act  to  deduct  from  the  weight  of  the  tires 
so  sold  the  weight  of  the  processed  cotton  contained 
therein  upon  which  a  tax  had  been  paid  either  under 
Sec.  9  (a)  or  Sec.  16  of  the  Agricultural  Adjustment 
Act:  that  Pacific  Goodrich  Rubber  Company  and 
plaintiff  at  all  times  prior  to  said  April  10,  1934, 
believed  that  the  tax  burden  with  respect  to  such  tires 
would  amount  to  $0.044184  on  the  processed  cotton 
contained  in  said  tires  and  2%  cents  per  pound  on  the 
remaining  weight  of  said  tires ;  that  at  no  time  during 
the  period  preceding  April  10,  1934,  did  Pacific  Good- 
rich Rubber  Company  or  plaintiff  contemplate  tlmt 
Pacific  Goodrich  Rubber  Company  or  plaintiff  would 
be  compelled  to  pay  an  additional  manufacturer's  ex- 
cise tax  of  2%  cents  per  pound  on  the  weight  of  the 
processed  cotton  contained  in  said  tires  and  on  which 
had  been  paid  a  floor  stocks  tax  under  Sec.  16  of  the 
Agricultural  Adjustment  Act.  That  all  tires  con- 
taining processed  cotton  which  was  held  for  sale  or 
other  disposition  by  the  Pacific  Goodrich  Rubber 
Company  on  August  1,  1933  were  sold  and  billed  to 
the  purchasers  or  vendees  of  the  Pacific  Goodrich 
Rubber  Company  long  before  demand  zvas  first  made 
upon  said  company  that  it  pay  an  additional  manu- 
facturer s  excise  tax  of  2%  cents  per  pound  on  the 
weight  of  the  processed  cotton  contained  in  said  tires. 
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and  thai  after  said  additional  tax  had  been  demanded 
and  paid  no  additional  hilling  was  made  to  said  pur- 
chasers or  vendees  and  no  additional  amotmt  collected 
from  them." 

In  further  support  of  the  fact  that  the  tax  was  not 
passed  on  to  the  vendees  of  the  tires  with  respect  to  the 
sale  of  which  the  additional  tax  was  imposed  is  the  un- 
contradicted and  stipulated  evidence 

"that  the  prices  at  which  Pacific  Goodrich  Rubber 
Company  sold  said  tires  during  said  period,  contain- 
ing processed  cotton  on  which  a  tax  was  payable  under 
Section  16  of  the  Agricultural  Adjustment  Act,  were 
no  greater  than  the  prices  at  which  during  said  period 
it  sold  tires  containing  processed  cotton  on  which  a 
tax  was  payable  under  Section  9-a  of  the  Agricultural 
Adjustment  Act."     [Tr.  p.  91.]' 

The  question  as  to  whether  or  not  under  many  varying 
circumstances  the  manufacturer  has  adequately  sustained 
his  burden  of  proving  that  the  tax  has  not  been  passed 
on  has  been  before  the  United  States  courts  on  many  oc- 
casions but  never  to  our  knowledge  has  it  been  held  that 
the  taxpayer  has  not  sufficiently  established  his  absorp- 
tion of  the  tax  where  his  liability  for  the  payment  of  it 
was  not  known  or  contemplated  at  the  time  of  sale. 

In  Campana  Corporation  v.  Harrison  (7th  C.  C.  A.), 
114  Fed.  (2d)  400,  where  refund  was  sought  of  an  addi- 


iHence,  demonstrating  that  the  tires  with  respect  to  which  the  addi- 
tional tax  was  subsequently  assessed  and  paid  carried  no  greater  margin 
of  profit  at  the  time  of  their  sale  than  those  tires  as  to  which  no  question 
existed  of  the  manufacturer's  right  to  deduct  from  its  manufacturer's  excise 
tax  the  weight  of  cotton  on  which  the  "processing"  tax,  as  opposed  to  the 
"floor  stocks"  tax,  had  been  paid  under  Section  9-a  of  the  Agricultural 
Adjustment  Act. 
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tional  manufacturer's  excise  tax,  the  court,  in  affirming 
the  trial  court's  findinji^  that  the  additional  tax  had  not 
been  passed  on,  remarked  (p.  407) : 

"The  July,  1933,  invoices  only  represented  that  the 
$8.80  fig"ure  represented  the  selling  price,  but  as  a 
matter  of  fact  the  accounting  records  and  taxpayer's 
admission  show  that  the  original  tax  (or  13^-  in  this 
instance)  was  collected  from  the  wholesalers.  Nor 
could  the  invoices  have  represented  that  the  $8.80 
figure  represented  an  80/'  or  67^-  tax,  for  the  addi- 
tional tax  {67^  in  this  instance)  was  not  assessed 
until  two  years  later  and  hence  could  not  have  been 
collected  before  that  time." 

Page  408: 

"If  the  taxpayer  here  had  collected  an  80^  tax 
from  the  Sales  Company  and  then  the  Sales  Com- 
pany had  represented  to  the  wholesalers  that  the  $8.80 
price  included  an  80^  tax,  then  taxpayer  would  not  be 
heard  denying  that  a  portion  of  the  price  represented 
80^  tax.  But  the  truth  of  the  matter  is  that  the  addi- 
tional tax  {i.  e.,  67 (j:  in  this  instance)  was  neither 
assessed  until  two  years  later  nor  then  collected  by  the 
taxpayer  from  the  Sales  Company  or  the  whole- 
salers." 

In  Skinner  v.  United  States  (D.  C,  Ohio),  8  Fed.  Supp. 
999,  another  suit  for  recovery  of  illegally  collected  manu- 
facturer's excise  taxes,  the  court,  in  awarding  judgment 
for  plaintiff,  observed  (p.  1004) : 

"Not  only  is  there  the  sworn  testimony  of  plaintiff  to 
this  effect,  but  an  analysis  of  the  exhibits  attached  to 
the  stipulation,  (Exhibit  No.  1)  having  particular 
reference  to  the  correspondence  back  and  forth  be- 
tween plaintiff  and  his  representatives  and  the  Com- 


missioner  of  Internal  Revenue,  shows  almost  con- 
clusively that  plaintiff,  in  the  nature  of  things,  could 
not  and  would  not  have  added  any  sum  to  he  paid  by 
the  vendees,  to  be  later  applied  by  plaintiff  in  the 
payment  of  taxes,  for  the  reason  that  before  Febru- 
ary 7 ,  1933,  the  plaintiff  had  been,  as  shown  by 
Plaintiff's  Exhibits  1-B  and  1-E,  repeatedly  assured 
tha.t  there  was  no  tax  by  him  to  be  paid  on  his  re- 
treaded  tires.  The  first  notice  that  plaintiff  had  of 
a  ruling  by  the  Commissioner  that  he  was  liable  for 
a  tax  on  retreaded  tires  was  the  letter  to  him  from 
the  Commissioner  dated  February  7,  1933  (Exhibit 
No.  1-F)." 

Page  1005: 

"The  tax  assessed  in  the  instant  case  was  for  the 
taxable  period  covered  by  the  month  of  February, 
1933,  to  wit,  from  February  1,  1933,  to  February  28, 
1933,  inclusive.  Certainly  up  until  February  7,  1933 
(and  it  appears  most  probable  not  until  after  the  end 
of  that  period,  to  wit,  February  28,  1933),  there  had 
been  no  final  indication  to  plaintiff  herein  that  the 
article  which  he  was  selling  would  be  subject  to  any 
tax,  and  consequently  it  would  seem  that,  when  plain- 
tiff testifies  that  he  has  not  included  the  tax  in  the 
price  of  the  article  and  has  collected  nothing  by  way 
of  this  tax  from  his  vendees  during  the  period  in  ques- 
tion, his  statement  should  be  taken  as  true  and  cor- 
rect in  the  light  of  the  circumstances  as  they  existed 
at  the  time." 

In  Con-Rod  Exchange,  Inc.  v.  Henricksen  (D.  C, 
Wash.),  28  Fed.  Supp.  924,  an  action  for  the  recovery  of 
an  additional  manufacturer's  excise  tax  assessed  against 
plaintiff,  the  court  permitted  recovery  where  it  was  shown 
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that  the  additional  tax  for  which  refund  was  sought  was 
not  in  contemplation  when  the  sales  were  made  (p.  927)  : 

"The  evidence  shows  that  the  sales  of  rebabbitted 
rods  were  made  at  prices  fixed  by  larger  competitors 
who  published,  regularly,  price  lists.  *  *  *  An 
executive  officer  of  the  plaintiff  testified  positively 
that  at  no  time  was  the  price  fixed  by  himself  or  any- 
one connected  with  the  company  so  as  to  include  the 
tax. 

''Some  of  the  price  lists  which  the  plaintiff'  sought 
to  meet  show  that  the  particular  competitor  had  in- 
cluded the  excise  tax  in  the  price.  There  is  no  show- 
ing that  plaintiff  was  aware  of  that  fact.  But  even 
if  there  were,  it  could  not  be  held  to  outweigh  the 
positive  statements  that  a  possible  excise  tax  was  not 
in  contemplation  when  the  price  was  fixed."  (Italics 
by  the  court.) 

While  not  strictly  cases  of  impossibility  of  the  tax  hav- 
ing been  included  in  the  price  of  the  articles  sold  because 
the  sales  were  made  both  before  and  after  the  tax  was 
claimed,  the  following  decisions,  where  contracts  of  sale 
were  made  before  the  manufacturer  learned  it  was  sub- 
ject to  the  excise  tax  and  thereafter  continued  to  sell  at 
the  same  contract  price,  are  pertinent. 

Einson-Freeman  Co.  v.   Comnn,  Collector  of  Int. 

Rev.  (D.  C,  N.  Y.),  29  Fed.  Supp.  98,  99:  rev'd. 

on  grounds  of  the  Statute  of  Limitations,   112 

Fed.  (2d)  683 : 

"The  plaintiff  contends   that   it   first   learned   that 

the  government  claimed  the  tax  in  February,    1933. 

After  the  plaintiff'  was  apprised  of  the  fact  that  the 

government  claimed  a  tax  on  the  jigsaw  puzzles,  it 

did  not  increase  the  price  of  the  puzzles  because  of  the 

terms  of  the  contract  of  November  30,   1932.     It  is 

clear  that  the  tax  was  not  passed  on  to  the  vendee." 
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University  Distributing  Co.  v.  United  States 
(D.  C,  Mass.),  22  Fed.  Supp.  794,  799: 
"It  was  on  April  4,  1933,  that  the  Commissioner  noti- 
fied the  petitioner  that  jigsaw  or  cardboard  die 
cut  picture  puzzles  containing  more  than  50  pieces 
were  considered  games  and  'subject  to  the  tax  as 
imposed  by  Section  609  of  the  Revenue  Act  of  1932.' 
The  terms  of  the  petitioner's  contract  with  its  sole 
distributor  were  not  changed  in  consequence  of  this 
ruling,  and  the  tax  here  involved  was  not  included  in 
the  price  of  the  article  sold  or  collected  from  the 
vendee." 

We  thus  contend,  and  we  believe  most  reasonably  and 
justifiably,  that  the  requirement  of  Section  621(d)  that 
no  overpayment  of  tax  shall  be  refunded  unless  the  person 
who  paid  the  tax  establishes  that  he  has  not  included  the 
tax  in  the  price  of  the  article  ivith  respect  to  which  it  was 
imposed  or  collected  the  amount  of  tax  from  the  vendee 
was,  and  both  upon  reason  and  the  authorities  must  have 
been,  satisfied  by  the  evidence  and  the  court's  affirmative 
finding  thereon  that  the  additional  tax,  the  refund  of  which 
is  sought,  was  not  assessed  against  or  contemplated  by 
the  taxpayer  until  long  after  the  articles  iv-ith  respect  to 
which  it  was  imposed  had  been  sold  and  disposed  of  and 
''that  after  said  additional  tax  had  been  demanded  and 
paid  no  additional  billing  was  made  to  said  purchasers  or 
vendees  and  no  additional  amount  collected  from  them." 
[Finding  of  Fact  XXII,  Tr.  pp.  151-152.] 

By  very  hypothesis  the  additional  tax  could  not  un- 
der such  circumstances  have  been  included  "in  the  price 
of  the  article  with  respect  to  which  it  was  imposed"  and 
the  amount  thereof  was  not,  as  found  by  the  court,  col- 
lected from  the  vendees  later. 


Any  Evidence  From  the  Books  and  Records  of  the 
Taxpayer  Was  Unnecessary  in  View  of  the 
Extrinsic  Circumstances  Showing  That  the 
Sales  Preceded  Knowledge  of  the  Tax. 

In  the  face  of  the  unequivocal  and  favorable  finding 
above  discussed  it  may  be  idle  to  speculate  upon  the  rea- 
sons for  the  court's  adverse  conclusion  that  the  appellant 
had  failed  to  establish  that  the  additional  tax  was  not 
passed  on  to  the  vendees  or  purchasers  of  the  Pacific 
Goodrich  Rubber  Company  [Conclusion  of  Law  VII,  Tr. 
p.  156].  Presumably  it  is  to  be  found  in  the  opinion  of 
the  trial  court  [set  forth  in  the  record  at  Tr.  pp.  95- 
108]  wherein  it  is  stated  that  the  only  evidence  that  the 
tax  was  not  passed  on  was  in  the  form  of  a  stipulation  that 
the  auditor  of  the  Pacific  Company  would,  if  called  as  a 
witness,  testify  that  he  was  familiar  with  its  books  and 
with  the  prices  at  which  tires  were  sold  by  the  taxpayer 
and  that  the  price  of  tires  sold  during  the  period  August 
1,  1933,  to  January  5,  1934,  did  not  include  any  excise 
tax  on  the  processed  cotton  contained  in  the  tires.  The 
court  observed  in  its  opinion: 

"No  books  of  account  or  sales  records  were  produced 
and  no  explanation  for  their  non-production  was  made 
at  the  hearing,  although  the  Government  objected  to 
the  sufficiency  of  the  proof  that  was  oflfered  on  this 
crucial  factual  issue."     [Tr.  p.  108.]^ 


iJt  is  curious  to  observe  that  the  court  was  willing  to  rely  on  the 
auditor's  stipulated  testimony  rather  than  the  books  and  records  as  sufficient 
proof  of  other  matters  found  to  be  true ;  as,  for  example,  that  no  addi- 
tional billing  was  made  to  the  vendees  of  the  Pacific  Company  after  the 
tax  was  paid  and  no  additional  amount  collected  from  tliem  [cf.  Tr.  pp.  92 
and  152],  or  that  the  705,806  pounds  of  processed  cotton  on  which  the 
excise  tax  was  assessed  were  part  of  the  782,474  pounds  of  cotton  on  which 
the  floor   stocks  tax  had  been  paid    [cf.   Tr.  pp.   88  and  145.] 
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It  is  probable  that  the  court  was  misled  by  the  language 
of  those  decisions  representative  of  the  more  usual  situa- 
tion, namely,  attempts  to  recover  refunds  of  taxes  which 
were  in  effect  and  leviable  at  the  time  of  the  sales  which 
gave  rise  to  them.  In  such  a  case,^  where  the  taxpayer  is 
cognizant  of  the  tax  attaching  to  his  proposed  sale  and 
where  there  is  every  likelihood  of  his  having  included  it  in 
his  price  and  passed  it  on  to  his  vendee,  he  may  be  put 
to  stringent  proof,  from  his  sales  records,  records  of  cost 
and  books  of  account,  to  establish  that  he  has  in  fact 
absorbed  the  tax  himself.  Accordingly,  we  believe,  the 
trial  court  may  have  lost  sight  of  the  fact  that  the  addi- 
tional tax  in  this  instance  could  not  in  the  very  nature  of 
things  have  been  included  "in  the  price  of  the  article  with 
respect  to  which  it  was  imposed"  for  the  simple  reason 
that  it  had  not  then  been  demanded  or  assessed  when  the 
articles  were  sold  and  further  because  the  taxpayer,  as 
found  by  the  court,  was  informed  and  believed  that  it  was 
not  liable  for  payment  of  any  additional  tax  [Finding  of 
Fact  XXII,  Tr.  pp.  151-152].  That  one  circumstance 
alone,  when  established  as  it  was  in  this  case,  made  any 
further  proof  from  the  books  or  records  of  the  taxpayer 
unnecessary  and  redundant  unless,  contrary  to  all  the  evi- 
dence, the  court  arbitrarily  indulged  the  unwarranted  as- 
sumption that  the  taxpayer  included  in  the  price  of  its 
tires  a  tax  zvhich  it  was  informed  and  hdieved  it  was  not 
called  upon  to  pay,  which  it  did  not  contemplate  paying'^ 


lA's,  for  example,  claims  for  refund  of  processing  taxes  under  the 
Agricultural  Adjustment  Act  following  the  adjudication  of  its  unconstitu- 
tionality; Anniston  Mfg.  Co.  v.  Davis,  supra. 

2"that  at  no  time  during  the  period  preceding  April  10.  1934,  did  Pacific 
Goodrich  Rubber  Company  or  plaintiff  contemplate  that  Pacific  Goodrich 
Rubber  Company  or  plaintiff  would  be  compelled  to  pay  an  additional  manu- 
facturer's excise  tax  of  2?4  cents  per  pound  on  the  weight  of  the  pro- 
cessed cotton  contained  in  said  tires  and  on  which  had  been  paid  a  floor 
stocks  tax  under  Section  16  of  the  Agricultural  Adjustment  Act."  [Finding 
of  Fact  XXII,  Tr.  pp.  151-152.] 
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and  which  was  not  demanded  and  which  it  did  not  pay 
until  long  after  the  articles  ''with  respect  to  which  it  was 
imposed  had  been  sold." 

No    Objection    Was    Reserved    or    Made    to    the 
Stipulated  Testimony. 

However,  forgetting  for  a  moment  the  force  of  this 
argument,  the  trial  court  was  still  in  error  in  concluding 
that  the  stipulated  testimony  of  the  taxpayer's  auditor  as 
to  what  its  books  would  reflect  was  insufficient  and  that  the 
plaintiff  should  have  offered  the  books  themselves  in 
evidence. 

As  we  have  stated,  all  the  evidence  other  than  certain 
documentary  exhibits  took  the  form  of  a  written  stipula- 
tion [see  Tr.  pp.  80-92].  While  there  was  reserved  a 
right  on  the  part  of  the  government  to  object  to  the  ma- 
teriality or  relevancy  of  the  stipulated  facts,  there  was 
no  reservation  of  a  right  to  object  to  any  of  the  stipulated 
testimony  upon  the  ground  of  incompetency  or  that  it  was 
not  the  best  evidence.^  The  transcript  reflects  the  follow- 
ing oral  stipulation  [Tr.  pp.  189-190] : 

"Mr.  Blanche:  If  it  please  the  Court,  at  this  time 
I  propose  to  offer  a  stipulation  of  facts  in  this  matter 
which  has  been  signed  by  counsel  for  the  Government 
and  counsel  for  the  petitioner,  the  plaintiff. 

**By  stipulation  of  counsel  for  the  Government, 
there   will   be   no   question    of    a    foundation    raised. 


iThe  reser\'ation  of  the  right  to  object  to  the  sufficiency  of  the  proof 
made  is  meaningless,  going  as  it  docs  to  the  quantum  of  the  proof  rather 
than  the  quality  of  the  evidence.  A  cause  of  action  can  he  sufficiently 
proved  by  incompetent  evidence  it  no  suitable  objection  thereto  is  made. 
Paine  v.  U'illson  (8th  CCA.),  146  Fed.  488.  492;  American  Surety  Co 
V.  Scott  (10th  C.C.A.),  63  Fed.  (2d)  %1,  964;  22>  Corpus  Juris.  "EA-idence  " 
§  1783,  p.  39. 


However,  there  may  be  raised,  either  at  this  time,  or 
at  the  time  of  the  tiHng  of  the  brief,  a  question  re- 
garding, or  questions  regarding,  the  materiality  of 
the  facts  stipulated  to,  the  relevancy  of  the  facts 
stipulated  to  and  of  the  sufficiency  of  the  proof  made. 

*'We  appreciate  that  the  latter  may  always  be 
raised,  but  in  order  that  there  be  no  misunderstanding" 
we  make  that  statement. 

"This  stipulation,  if  the  Court  please,  takes  two 
forms.  The  first  form  is  a  stipulation  as  to  ultimate 
facts,  these  having  to  do  with  items  that  are  not 
denied  in  the  first  amended  petition.  The  second 
takes  the  form  that  if  two  particular  witnesses  were 
called  they  would  testify  as  set  forth  in  the  stipula- 
tion. 

"Is  that  a  correct  statement,  Mr.  Jewell — 

"Mr.  Jewell:     That  is  a  correct  statement. 

"The  Court:  I  suppose  that  the  stipulation  that 
they  would  so  testify  is  also  made  subject  to  the  ma- 
teriality and  relevancy  of  that  evidence. 

"Mr.  Blanche:     Yes,  Your  Honor." 

That  no  right  to  object  on  the  ground  of  competency  of 
the  evidence  was  reserved  is  illustrated  by  the  companion 
stipulation   made  respecting  the   government's   proof: 

"Mr.  Blanche:  If  the  Court  please,  I  believe  that 
we  may  have  a  stipulation  from  counsel  for  the  Gov- 
ernment to  the  effect  that  the  materiality  and  the 
relevancy  of  the  exhibits  introduced  by  the  Govern- 
ment, not  as  to  the  competency,  may  be  raised  at  any 
time. 

"Mr.  Jewell:     So  stipulated."     [Tr.  pp.  257-258.] 


The  objection,  which  made  its  appearance  for  the  first 
time  in  the  Government's  reply  brief,  to  bring  itself  within 
the  reservation  of  the  stipulation  attempted  to  cloak  itself 
in  the  guise  of  an  objection  to  the  nmteriality  of  the  stipu- 
lated testimony  rather  than  its  competency  as  secondary 
evidence.     In  the  reply  brief  it  was  stated: 

'Tlaintifif's  only  offer  of  proof  consists  of  the 
statement  of  one  of  its  officers  (submitted  in  stipu- 
lation form).  The  Government  objects  to  the  ma- 
teriality of  these  statements  on  the  ground  that  they 
are  not  the  best  evidence  to  show  that  the  tax  was 
not  passed ;  that  the  best  evidence  consists  of  the  books 
and  records  of  sales  of  plaintiff's  predecessor."  [Tr. 
p.  263.] 

It  is  thus  apparent  that  no  right  to  object  to  the  stipu- 
lated testimony  upon  the  ground  that  it  was  not  the  best 
evidence  was  reserved  in  the  stipulation,^  that  no  appro- 
priate or  timely  objection  on  that  ground  was  made  at  all. 
and  that  the  first  intimation  of  the  objection  appearing  as 
it  did  in  the  government's  trial  brief  left  appellant  with- 
out the  opportunity  of  offering  the  original  evidence  of 
the  books  and  records  themselves  (assuming  it  to  have 
been  necessary  which  we  dispute).  A  subsequent  motion 
on  the  part  of  appellant  to  reopen  to  introduce  this  original 
evidence  was  denied  and  error  of  the  court  in  so  ruline  is 
made  the  subject  of  our  fourth  point  in  this  brief. 


lAnd  there  was  ver>'  good  reason  as  this  case  fittingly  ilUjstrates :  A 
timely  objection  to  competency  will  permit  the  party  to  produce  other 
and  competent  evidence.  See  Point  IV  below.  An  objection  going  to 
relevancy  or  materiality  docs  not  presuppose  the  power  to  cure  it  with 
other   alternative  evidence. 


-48— 

Proper    Objection    Must    be    Taken    to    Exclude 
Secondary  Evidence. 

The  best  evidence  rule  does  not  exclude  secondary  evi- 
dence unless  objection  is  made  upon  that  precise  ground. 

Kansas  City  S.  R.  Co.  v.  C.  H.  Alters  Commis- 
mission  Co.,  223  U.  S.  573,  56  L.  Ed.  556.  567. 

"The  uncontradicted  testimony  of  witnesses  likely 
to  be  informed  on  the  subject  disclosed  the  existence 
of  an  applicable  lawful  rate  on  the  northern  line  from 
Omaha  to  Kansas  City.  True,  this  testimony  was  not 
the  best  evidence,  but,  being  offered  and  admitted 
without  objection,  it  was  evidence  which  could  not 
be  disregarded." 

Roberts  v.  Graham,  6  Wall.  578,   18  L.  Ed.  791, 
792: 

*Tf  parol  evidence  be  received  without  objection,  to 
prove  the  contents  of  a  record,  it  is  sufficient  for  that 
purpose.  Newberry  v.  Lee,  3  Hill,  533.  In  Mc- 
Micken  v.  Brown,  6  Mart.  (N.  S.)  86,  the  defendant 
made  no  objection  to  the  introduction  of  the  testi- 
mony, hut  prayed  the  court  to  instruct  the  jury  that 
it  was  insufficient  to  zvarrant  a  verdict  against  him. 
The  jury  found  for  the  plaintiff.  It  was  held  by  the 
appellate  court  that  he  shotdd  have  objected  to  the 
admission  of  the  evidence  and  that,  not  having  done 
so,  he  zvas  concluded  by  the  verdict.  The  judgment 
was  affirmed." 

Burton  v.  Driggs,  20  Wall.   125,  22  L.  Ed.  299, 
301; 

American  Surety  Co.  of  Nezv  York  v.  Scott  (10th 
C.C.A.),  63  Fed.  (2d)  961,  963; 


I 
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United  States  v.  Almniiium  Co.  of  America  (D.  C, 
N.  Y.),  35  Fed.  Supp.  820,  826; 

Jones  on  Evidence  (3rd  Ed.j,  §  202,  p.  291; 

23  Corpus  Juris,  "Evidence,"  §  1783,  p.  39. 

This  is  similarly  the  rule  in  the  California  courts  which, 
pursuant  to  Rule  43  of  the  Federal  Rules  of  Civil  Pro- 
cedure, governs  actions  in  the  United  States  Court. 

People  V.  One  Ford  V-8  Coach,  21  Cal.  App.  (2d) 
445,  449;  69  Pac.  (2d)  473; 

Goode  V.  Smith,  13  Cal.  81,  84; 

McC Ornish  v.  Kaufman,  43  Cal.  App.   507,  510, 
185  Pac.  476; 

Eversdon  7a  Mayhew,  85  Cal.  1,  10;  21  Pac.  431 ; 

St.  Vincent's  Inst.  v.  Dains,  129  Cal.  20,  23:  61 
Pac.  477; 

2  Cal.  Jiir.,  §  473,  p.  804; 

10  Cal.  Jiir.,  §  137,  p.  858. 

Even  If  Secondary  the  Evidence  Was  Admissible 
Under  the  Rule  Relating  to  Summary  Evi- 
dence. 

However,  even  had  objection  to  the  stipulated  testimony 
of  the  auditor  [Tr.  pp.  83-88,  90-92]  been  reserved  and 
timely  and  properly  made,  it  would  not  have  been  well 
taken.  It  was  stipulated  that  the  witness  in  question, 
George  Hubbell,  was  the  auditor  and  cashier  of  the  Pacific 
Company  [Tr.  p.  84]  ;  that  he  kept  its  books  and  records 
[Tr.  p.  85]  and  knew  whether  or  not  there  was  included 
in  the  price  of  the  tires  sold  by  Pacific  Company  during 
the  period  from  August  1,  1933.  to  January  5,  1934,  any 
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amount  to  cover  any  excise  tax  on  the  processed  cotton 
contained  therein  (on  which  processed  cotton  a  tax  had 
already  been  paid  under  the  Agricuhural  Adjustment  Act 
[Tr.  p.  85]),  and  that,  in  fact,  there  was  not  included  in 
the  price  of  the  tires  any  amount  to  cover  any  excise  tax 
on  the  weight  of  processed  cotton  therein  [Tr.  p.  91]. 

As  stated  in  Burton  v.  Driggs,  supra,  at  p.  302  of  22 
L.  Ed.: 

"When  it  is  necessary  to  prove  the  results  of 
voluminous  facts,  or  of  the  examination  of  many 
books  and  papers  and  the  examination  cannot  be  con- 
veniently made  in  court,  the  results  may  be  proved 
by  the  person  who  made  the  examination.  I  Greenl. 
Ev.,  sec.  93." 

Stephens  v.   United  States  (9th  C.C.A.),  41   Fed. 

(2d)  440,  444;  cert.  den.  282  U.  S.  880,  75  L. 

Ed.  777: 
"It  was  not  incumbent  upon  the  prosecution  to  intro- 
duce the  books  in  evidence.  Such  requirement  would 
be  fundamentally  inconsistent  with  the  reasons  un- 
derlying the  rule  that  qualified  accountants  may  testify 
to  computations,  deductions,  or  summaries  where  the 
material  facts  to  be  shown  can  be  ascertained  only  by 
the  inspection  of  a  large  number  of  documents  or  the 
analysis  of  complicated  accounts." 

United  States  v.  Ketley  (2nd  C.  C.  A.),  105  Fed. 

(2d)  912,  918; 
Rowland  v.  Boyle,  244  U.  S.  106,  108,  61  L.  Ed. 

1022,  1023; 
Jones  on  Evidence  (3rd  Ed.),  §  206,  p.  299; 
Annotation  66  A.  L.  R.  1206. 
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This  likewise  is  the  rule  of  evidence  in  California. 
Code  of  Ciml  Procedure,  §  1855  (5); 
People  V.  Dole,  122  Cal.  486,  496;  55  Pac.  581 ; 
Pacific  Paving  Co.  v.  Callett,   137  Cal.   174,   176; 

69  Pac.  985; 
Globe  Mfg.  Co.  v.  Harvey,,  185  Cal.  255,  261 ;  196 

Pac.  261 ; 
Kinney  v.  Maryland  Cas.  Co.,  15  Cal.  App.  571, 

574^  115  Pac.  456. 

The  Stipulated  Testimony   Was   in   Fact  Primary 

Evidence. 

But  was  the  stipulated  testimony  of  Mr.  Hubbell  in 
fact  secondary  rather  than  primary  evidence?  He  was 
the  auditor  and  cashier  of  the  Pacific  Goodrich  Rubber 
Company  and  testified  from  his  own  knowledge  that  the 
price  of  the  tires  sold  during  the  period  in  question  did 
not  include  any  amount  to  cover  any  excise  tax  on  the 
processed  cotton  contained  therein  [Tr.  p.  91].  Who  was 
in  a  better  ])osition  to  know  this  fact  and  to  testify  to 
it  than  the  auditor  and  cashier?  And  is  the  assumption 
(for  it  is  no  more  than  an  assumption  of  the  Govern- 
ment's counsel  and  the  trial  court)  warranted  that  the 
inclusion  or  noninclusion  of  this  tax  (which  had  not  yet 
been  assessed  or  demanded)  in  the  price  of  the  tires  sold 
could  only  have  been  proved  by  the  books  and  records  of 
the  company?  We  think  not.  Compare  R.  Hoc  &  Co.  v. 
Commissioner  of  Internal  Rcvennc  (2d  C.C.A.).  30  Fed. 
(2d)  630,  where  petitioner  was  called  upon  to  establish 
that  certain  moneys  paid  to  it  by  the  government  on  recon- 
version of  its  plant  from  wartime  to  jieacetime  operation 
was  no  more  than  the  actual  cost  thereof  to  the  company 
and   hence   was   improperly   included   as   taxable   income. 
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Kelly,  the  vice  president  who  was  in  charge  of  petitioner's 
business  during  the  reconstruction  period,  testified  that  he 
knew  that  the  losses  and  expenses  incident  to  the  recon- 
version were  greater  than  the  $324,000  which  was  paid 
by  the  Government.  It  was  held  to  be  error  for  the  Com- 
missioner and  the  Board  of  Tax  Appeals  to  have  stricken 
this  testimony  "upon  the  ground  that  the  books  are  the 
best  evidence  and  that  it  rests  entirely  in  the  witness' 
opinion,"  page  634: 

"The  objection  that  the  books  were  the  best  evi- 
dence was  clearly  insufficient,  for  they  were  not  neces- 
sary at  all  as  a  part  of  the  taxpayer's  proof.  *  *  * 
The  testimony  of  Kelly  was  not  secondary  evidence. 
Central  Commercial  Co.  v.  Jones-Dusenbury  Co. 
(C.C.A.),  251  F.  13.  If  it  was  not  sufficiently  spe- 
cific, the  objection  should  have  been  taken  for  that 
reason,  so  that  the  taxpayer  could  elaborate  it  fur- 
ther. Burton  v.  Driggs,  20  Wall.  125,  22  L.  Ed. 
299.  The  witness  was  a  person  who,  more  than  any 
one  else,  knew  the  facts  and  could  estimate  the  ex- 
pense and  loss.  We  cannot  say  that  his  uncontra- 
dicted statement  that  there  were  expenses  greater  than 
the  payment  made  should  go  for  nothing,     *     *     *" 

In  Central  Commercial  Co.  v.  J ones-Dusenbury  Co.  (7th 
C.C.A.),  251  Fed.  13,  the  court  stated,  p.  16: 

"As  appears  from  the  contract,  defendant  con- 
tracted with  plaintiff  for  the  product  of  A.  E.  Turner 
&  Co.,  and  only  that.  The  defense  interposed  was 
that  plaintiff  undertook  to  work  off  upon  defendant 
rosin  of  other  manufacturers.  To  refute  this  charge 
plaintiff,  among  other  evidence,  introduced  the  testi- 
mony of  the  two  alleged  best  qualified  witnesses,  who 
swore  unqualifiedly  to  the  statement  that  no  rosin 
but  that  manufactured  by  Turner  &  Co.  within  the 


—53— 

conditions  named  in  the  contract  was  delivered  by 
plaintiff  to  defendant,  nor  was  any  other  included  in 
the  rosin  involved  in  this  suit.     *     *     * 

"Defendant  now  raises  the  point  that  plaintiff  had 
better  evidence  as  to  the  rosin  manufactured  by 
Turner  &  Co.,  viz.  a  certain  book  alleged  to  contain 
records  of  the  daily  production  and  all  other  rosin 
manufactured  by  Turner  &  Co^  during"  the  contract 
period,  which,  defendant  insists,  should  have  been  in- 
troduced in  evidence  on  the  trial  as  being  the  best 
evidence  of  such  production. 

"The  contention  is,  to  say  the  least,  novel.  The 
evidence  introduced  was  in  no  sense  secondary.  It 
was  primary  in  its  nature.  There  was  no  denial  of 
it.  It  may  be  that  defendant  could  have  found  in  the 
production  records  some  better  data  for  cross-ex- 
amination, or  evidence  more  conclusive  to  its  counsel's 
mind,  but  the  proposition  that  the  rule  requiring  the 
production  of  the  best  evidence  applies  to  circum- 
stances and  conditions  such  as  here  prevail  does  not 
commend  itself  to  us." 

And  in  cases  involving  the  identical  question  here  in 
issue,  whether  the  incidence  of  a  tax  has  been  passed  on, 
oral  evidence  has  been  held  competent  and  sufficient. 

C.  B.  Cones  &  Son  Mfg.  Co.  v.  United  States  (7th 
C.C.A.),  123  Fed.   (2d)   530,  533: 
"Its  general  manager  testified  that  the  vendees  would 
not  stand   for   the   addition   of   the  tax   and   that   it 
was  not  included  in  any  other  sales." 

Marehand  Co.  v.  Higgins,  Collector  of  Internal 
Rez'enne  (D.  C,  N.  Y.),  Z6  Fed.  Supp.  792. 
794: 

"There  is  a  condition  precedent  to  recovery  which 
is  imposed  by  statute  on  the  plaintiff".    Section  621(d) 
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Kelly,  the  vice  president  who  was  in  charge  of  petitioner's 
business  during  the  reconstruction  period,  testified  that  he 
knew  that  the  losses  and  expenses  incident  to  the  recon- 
version were  greater  than  the  $324,000  which  was  paid 
by  the  Government.  It  was  held  to  be  error  for  the  Com- 
missioner and  the  Board  of  Tax  Appeals  to  have  stricken 
this  testimony  ''upon  the  ground  that  the  books  are  the 
best  evidence  and  that  it  rests  entirely  in  the  witness' 
opinion,"  page  634: 

"The  objection  that  the  books  were  the  best  evi- 
dence was  clearly  insufficient,  for  they  were  not  neces- 
sary at  all  as  a  part  of  the  taxpayer's  proof.  *  *  * 
The  testimony  of  Kelly  was  not  secondary  evidence. 
Central  Commercial  Co.  v.  Jones-Dusenbury  Co. 
(C.C.A.),  251  F.  13.  If  it  was  not  sufficiently  spe- 
cific, the  objection  should  have  been  taken  for  that 
reason,  so  that  the  taxpayer  could  elaborate  it  fur- 
ther. Burton  v.  Driggs,  20  Wall.  125.  22  L.  Ed. 
299.  The  witness  was  a  person  who,  more  than  any 
one  else,  knew  the  facts  and  could  estimate  the  ex- 
pense and  loss.  We  cannot  say  that  his  uncontra- 
dicted statement  that  there  were  expenses  greater  than 
the  payment  made  should  go  for  nothing,     *     *     *" 

In  Central  Commercial  Co.  v.  Jones-Dusenbtiry  Co.  (7th 
C.C.A.),  251  Fed.  13,  the  court  stated,  p.  16: 

"As  appears  from  the  contract,  defendant  con- 
tracted with  plaintiff  for  the  product  of  A.  E.  Turner 
&  Co.,  and  only  that.  The  defense  interposed  was 
that  plaintiff  undertook  to  work  off  upon  defendant 
rosin  of  other  manufacturers.  To  refute  this  charge 
plaintiff,  among  other  evidence,  introduced  the  testi- 
mony of  the  two  alleged  best  qualified  witnesses,  who 
swore  unqualifiedly  to  the  statement  that  no  rosin 
but  that  manufactured  by  Turner  &  Co.  within  the 
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conditions  named  in  the  contract  was  delivered  by 
plaintiff  to  defendant,  nor  was  any  other  included  in 
the  rosin  involved  in  this  suit.     *     *     * 

"Defendant  now  raises  the  point  that  plaintiff  had 
better  evidence  as  to  the  rosin  manufactured  by 
Turner  &  Co.,  viz.  a  certain  book  alleged  to  contain 
records  of  the  daily  production  and  all  other  rosin 
manufactured  by  Turner  &  Co.  during  the  contract 
period,  which,  defendant  insists,  should  have  been  in- 
troduced in  evidence  on  the  trial  as  being  the  best 
evidence  of  such  production. 

"The  contention  is,  to  say  the  least,  novel.  The 
evidence  introduced  was  in  no  sense  secondary.  It 
was  primary  in  its  nature.  There  was  no  denial  of 
it.  It  may  be  that  defendant  could  have  found  in  the 
production  records  some  better  data  for  cross-ex- 
amination, or  evidence  more  conclusive  to  its  counsel's 
mind,  but  the  proposition  that  the  rule  requiring  the 
production  of  the  best  evidence  applies  to  circum- 
stances and  conditions  such  as  here  prevail  does  not 
commend  itself  to  us." 

And  in  cases  involving  the  identical  question  here  in 
issue,  whether  the  incidence  of  a  tax  has  been  passed  on, 
oral  evidence  has  been  held  competent  and  sufficient. 

C.  B.  Cones  &  Son  Mfg.  Co.  v.  United  States  (7th 
CCA.),  123  Fed.   (2d)   530,  533: 
"Its  general  manager  testified  that  the  vendees  would 
not  stand   for   the  addition   of   the  tax   and   that   it 
was  not  included  in  any  other  sales." 

Marchand  Co.  v.  Higgins,  Collector  of  Internal 
Rez'enue  (D.  C,  N.  Y.),  36  Fed.  Supp.  792. 
794: 

"There  is  a  condition  precedent  to  recovery  which 
is  imposed  by  statute  on  the  plaintiff".    Section  621(d) 
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of  the  Revenue  Act  of  1932,  26  U.  S.  C.  A.  Int.  Rev. 
Code,  §  3443(d).  places  a  burden  on  the  taxpayer 
who  seeks  to  recover  manufacturer's  excise  taxes  to 
show  that  the  tax  has  not  been  passed  on  to  the  trade. 
Testimony  to  this  effect  was  given  by  Mr.  Brooks,  a 
witness  for  the  plaintiff.  The  defendant  interposed  no 
contradictory  evidence  on  this  score.  I  hold  that  the 
plaintiff  sustained  the  burden  of  proof  imposed  by 
statute.    Biermann  v.  Shea,  D.  C,  28  F.  Supp.  213." 

Duradene  Co.  v.  Magriider,  Collector  of  Internal 
Revenue  (D.  C,  Md.),  21  Fed.  Supp.  426,  431; 
aff'd.  95  Fed.  (2d)  999: 
"As  to  this,  I  find  from  the  testimony  that  the  plain- 
tiff did  not  pass  on  the  tax  but  itself  sustained  its 
burden.  This  is  the  categorical  statement  of  the  prin- 
cipal officer  of  the  plaintiff  not  shaken  by  cross- 
examination  or  other  circumstances." 

Biermann  v.  Shea  (D.  C,  N.  Y.),  28  Fed.  Supp. 
213,  216: 
"The  presumption  relied  upon  by  the  government  was 
rebutted  by  the  plaintiff  by  uncontradicted  evidence 
that  he  absorbed  or  bore  the  burden  of  the  tax." 

Ney  V.  United  States  (D.  C,  Va.),  Z2>  Fed.  Supp. 
554,  557: 
"The  fact  remains  that  we  have  the  testimony  of  a 
very  considerable  number  of  credible  witnesses  em- 
ployed in  and  exercising  a  certain  amount  of  authority 
in  the  various  departments  of  the  plaintiffs'  store  and 
each  of  these  witnesses  has  testified  with  positiveness 
that  they  remember  the  occasion  of  the  imposition  of 
this  tax  because  of  the  duties  imposed  upon  them  in 
ascertaining  the  amount  thereof,  and  who  testify  with 
equal  positiveness  that  there  was  no  increase  in  prices 
of  any  article  as  a  result  of  this  tax  or  following  it 
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and  that  the  tax  was  not  passed  on  to  the  consumer 
in  the  shape  of  any  increase  in  prices  or  (Otherwise; 
that  the  sales  poHcy  of  the  store  and  its  prices  were 
in  no  way  altered  in  any  respect;  and  there  is  no  con- 
tradiction of  these  statements  whatsoever  and  no  evi- 
dence introduced  which  tends  in  any  way  to  discredit 
them.  Under  the  circumstances,  the  court  would 
have  to  adopt  the  arbitrary  attitude  of  disbelieving 
these  witnesses,  which  it  does  not  do,  and  where 
there  is  no  evidence  to  justify  such  disbelief,  in  order 
to  hold  that  there  has  been  no  proof  on  the  part  of 
the  plaintiffs  of  the  claim  which  they  have  made, 
namely,  that  they  paid  this  tax  themselves  and  in  no 
way  passed  any  part  of  it  on  to  the  consumer." 

Con-Rod  Exchange,  Inc.  v.  Henricksen,  28  Fed. 
Supp.  924,  927: 

"An  executive  officer  of  the  plaintiff  testified  posi- 
tively that  at  no  time  was  the  price  fixed  by  himself 
or  anyone  connected  with  the  company  so  as  to  include 
the  tax." 

Summarizing  then  this  second  point  of  our  brief,  we 
urge  error  on  the  part  of  the  trial  court  in  concluding 
that  appellant  failed  to  establish  that  the  additional  tax 
was  not  passed  on,  first  and  principally  because  in  the  verv 
nature  of  things  consistent  with  the  court's  Finding  XXII 
the  tax  could  not  have  been  included  in  the  price  of  the 
articles  with  respect  to  which  it  was  imposed;  second,  if 
this  erroneous  conclusion  is  based  upon  the  fact  that  the 
stipulated  testimony  of  the  auditor  was  not  the  best  evi- 
dence and  that  the  books  of  Pacific  Company  should  have 
been  introduced,  the  court  doubly  erred  because  no  ap- 
propriate objection  to  the  stipulated  testimony  was  re- 
served or  made  and  in  any  event  such  evidence  under  the 
authorities  is  unobjectionable  and  sufficient. 
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III. 

A  Transferee  of  "the  Person  Who  Paid  the  Tax"  May 
Establish  the  Facts  Required  To  Be  Shown  by 
Section  621(d)  of  the  1932  Revenue  Act. 

Closely  related  to  both  the  first  and  second  points  argued 
in  this  brief  was  the  third  and  final  ground,  as  reflected  in 
the  conclusions  of  the  trial  court,  for  its  judgment  adverse 
to  appellant.  We  have  shown  above  that  the  circum- 
stances under  which  appellant  acquired  its  right  to  pur- 
sue this  action  for  recovery  of  the  additional  manufac- 
turer's excise  tax,  which  the  trial  court  found  to  have 
been  wrongfully  and  illegally  collected,  was  not  such  as  to 
fall  within  the  prohibition  of  R.  S.  §  3477  and  that  hence, 
as  successor  in  interest  of  the  taxpayer,  appellant  could 
properly  maintain  this  action  for  refund ;  we  have  similarly 
shown  that  in  view  of  the  facts  found  by  the  court  appel- 
lant must  necessarily  have  established  that  the  additional 
tax  was  not  included  ''in  the  price  of  the  article  with 
respect  to  which  it  was  imposed"  (Section  621(d)  of  the 
1932  Revenue  Act)  and  the  court  itself  affirmatively  found 
that  the  taxpayer  had  not  "collected  the  amount  of  the 
tax  from  the  vendee"  later  [Section  621(d);  Finding 
XXII,  Tr.  p.  152].  The  trial  court,  however,  in  its  Con- 
clusion of  Law  VI  [Tr.  p.  156]  concluded  that  under 
Section  621(d)  only  "the  person  who  paid  the  tax"  can 
establish  the  facts  required  to  be  shown,  namely,  that  the 
tax  had  not  been  passed  on,  and  that  appellant  was  not 
"the  person  who  paid  the  tax." 

At  first  blush  this  legal  nicety  is  somewhat  disconcerting 
as  it  would  effectively  prevent  every  transferee  by  opera- 
tion of  law  from  maintaining  action  for  the  recovery  of 
manufacturer's  excise  taxes  notwithstanding  the  undis- 
puted fact,  concurred  in  by  the  Bureau  of  Internal  Revenue 
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itself  (G.  C.  M.  21058,  1939-1  C.  B.  part  I,  p.  280)  that 
an  assig-nee  by  operation  of  law  is  not  within  the  prohibi- 
tion of  R.  S.  §  3477.  We  cannot  bring  ourselves  to  believe 
that  this  court  will  concur  in  so  literal  and  narrow  a  con- 
struction of  Section  621(d)  as  to  prohibit  recovery  of 
illegally  collected  or  erroneously  paid  manufacturer's  ex- 
cise taxes  by  receivers,  by  trustees  in  bankruptcy,  by  exe- 
cutors, administrators,  or  by  any  successor  in  interest 
through  operation  of  law  simply  because  Section  621(d) 
is  so  worded  as  to  lend  itself  to  the  possible  interpretation 
that  "the  person  who  paid  the  tax"  must  himself  establish 
that  the  tax  has  not  been  included  in  the  price  of  the 
article  sold.  The  purpose  to  be  effected  by  the  limitation 
of  Section  621(d)  we  have  mentioned  above  (p.  35).  and 
clearly  both  Congressional  intent  and  the  Bureau  of  In- 
ternal Revenue^  will  be  satisfied  if  it  is  established  that  the 
person  who  paid  the  tax  has  not  included  the  tax  in  the 
price  of  the  article  with  respect  to  which  it  was  imposed 
or  that  he  has  not  collected  the  amount  of  the  tax  from 
the  vendee,  and  this  irrespective  of  from  whom  the  re- 
quisite proof  may  emanate. 

Though  the  exact  question  has  not  been  previously  de- 
cided we  are  not  without  the  aid  of  valuable  precedents 
under  analogous  statutes. 

Section  902  of  the  Revenue  Act  of  1936  (7  U.S.C.A. 
§  644)  makes  provision  of  refunds  of  taxes  paid  under  the 
Agricultural  Adjustment  Act:  it  provides:  "No  refund 
shall  be  made  or  allowed,  in  pursuance  of  court  decision 
or  otherwise,  of  any  amount  paid  by  or  collected  from 
any  claimant  as  tax  under  this  chapter,  unless  the  claimant 


iSee  discussioti  below  of  G.  C.  M.  21058,  reported  in  1939-1  C.  R. 
part  I,  p.  280  and  note  that  this  ground  of  the  decision  was  not  urged  by 
the  government  here  but  was  the  brain  child  of   the   trial  court  itself. 
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establishes  *  *  *  (a)  That  he  bore  the  burden  of 
such  amount  and  has  not  been  relieved  thereof  nor  reim- 
bursed therefor  nor  shifted  such  burden,  directly  or  in- 
directly." 

Section  903  of  this  Act  (7  U.S.C.A.  §  645)  provides 
"No  refund  shall  be  made  or  allowed  of  any  amount  paid 
by  or  collected  from  any  person  as  tax  h^  *  *  unless 
a  claim  for  refund  has  been  filed  by  such  person,  etc." 

It  will  be  noted  that  these  limitations,  like  that  of 
Section  621(d),  purport  to  require  the  personal  proof  and 
personal  claim  of  the  taxpayer,  but  it  has  nevertheless 
been  held  that  an  assignee  by  operation  of  law  can  recover 
thereunder  upon  establishing  the  requisite  proof. 

In  Roomberg  v.  United  States,  40  Fed.  Supp.  621,  the 
identical  question  was  raised  where  the  sole  stockholder 
of  a  dissolved  corporation  sought  recovery  of  floor  stocks 
taxes  paid  under  the  Agricultural  Adjustment  Act.  The 
government  contended  that: 

"under  Sections  902  and  903  refunds  can  be  made 
only  to  the  person  paying  the  tax,  and  that  the  tax 
was  paid  by  the  corporation  and  not  by  Roomberg 
individually." 

The  court,  as  noted  above,  denied  the  motion  to  dismiss 
and  held  that  inasmuch  as  Roomberg  was  the  sole  bene- 
ficial owner  of  the  assets  of  the  corporation  he  was  in 
effect  the  taxpayer. 

In  G.  C.  M.  21058,  1939-1  C.  B.  part  I,  p.  280,  J.  P. 
Wenchel,  Chief  Counsel  of  the  Bureau  of  Internal 
Revenue,  rendered  an  opinion  as  to  whether  or  not  an  as- 
signee by  operation  of  law,  in  that  case  a  reorganized 
corporation,  could  recover  processing  taxes  paid  by  its  pre- 
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decessor  in  interest.  After  observing-  that  an  assignee  by 
operation  of  law  did  not  fall  within  the  prohibition  of 
R.  S.  §  3477,  the  opinion  goes  on  to  state,  page  281 : 

"The  question  remains  as  to  whether  a  proper 
claim  for  refund  has  been  filed  in  this  case. 

"Section  903  of  the  Revenue  Act  of  1936  provides 
that  'No  refund  shall  be  made  or  allowed  of  any 
amount  paid  by  or  collected  from  any  person  as  tax 
under  the  Agricultural  Adjustment  Act  unless  after 
the  enactment  of  this  Act,  and  prior  to  July  1,  1937, 
a  claim  for  refund  has  been  filed  by  such  person 
*  *  *.'  The  person  who  paid  the  tax  in  this  case 
zvas  the  M  Company.  However,  that  company,  if 
still  in  existence,  has  neither  interest  nor  title  to  the 
claim  for  refimd.  The  N  Company  'stands  in  the 
shoes'  of  the  M  Company,  having  acquired  all  right, 
title,  and  interest  in  the  claim  against  the  Government. 
In  National  Foods,  Inc.,  v.  United  States  (82  Ct.  CI., 
627,  13  Fed.  Supp.  364,  certiorari  denied  October  12, 
1936)  it  was  held  that  the  assignor  of  a  claim  against 
the  Government  (which  claim  had  been  transferred 
by  operation  of  law)  was  not  the  proper  party  to 
maintain  a  suit  to  recover  on  the  claim.  It  is  held  in 
the  present  case  tliat  the  N  Company  is  the  proper 
party  to  file  the  refund  claim."' 

This  manifestly  sound  opinion  of  the  Bureau  adheres  to 
the  doctrine  of  those  decisions  holding  that  the  term  "tax- 
payer" or  "person  paying  the  tax"  should  be  given  a  liberal 
interpretation  to  include  the  transferee  of  a  taxpayer. 
The  language  of  the  Second  Circuit  Court  of  Appeals  in 
Olsen  V.  Helvering,  88  Fed.  (2d)  650,  might  well  be 
paraphrased  to  fit  this  case.  It  was  there  held  that  a 
notice  of  deficiency  which  under  Section  272(a)   of  the 


Reveone  Act  of  1928  (26  U.S.CA.  §  272),  the  Commis- 
skmer  vrs.?   -ec-ired  to  address   ::    the   "T2xpayer"   was 

suffice: :  :h  :c:  addressed  to  thr  i  :;  :  :  .  :  er  than  to 
his  2  :  :r..:  r   ^  c  technical  *::.;. .    cr       ^^:^  :;e  court, 

pa^  65 1 : 

"T ■'■■:.'  .ing  to  construe  even 

a  tax  starifte  in  the  archaic  spirit  necessary  to  defeat 
this  le:  . :  :he  :  :":r  is  onlj'  to  advise  the  person  who 
is  to  pay  ::  e  v  :  :  :v  that  the  Commissioner  means 
to  assess  hi::  _   that  does  this  unequivocally 

is  good  enough.'*^ 

"'''•■•.■'      f -:••-••--  --    7  -:■"•   .:'     ^--.r-je    v.    San 

.' cOi^iBi a  I' fMj  c~  i /j  1  io 7//it^/Ji  \^o..  uc-L^r  .  :.::?  court  in 
5?  Fed.  (2d)  123,  similarly  held  tha:  :r.-  ::  tendency 

:::-.:  r    :o  a  dissolved  owrporation.  Sa:.      :-.  ^uin  Fruit  Com- 
:.::         ere    :  :    :.suflBcient  as  against  its  transferee  and 
successor  in  interest,  San  Joaquin  Fruit  &  Investment 
C        :.:iy.    As  transferee  and  in  fact  the  sole  stockholder 
:"—  '  •rp(M"ation  (see  p.  125),  this  court  held 

::  -       1-  -  280  of  the  Revenue  Act  of  1926  (26 

U  S  r  A        ■  ^    '1))  it  would  be  liable  for  the  tax 

lii::  :  r?  :  ::^  r  cessor  in  interest  and  as  such  was  in 
fact  the  real  as  wefl  as  the  apparent  taxpayer,  and  con- 
cluded, page  1 2 S : 

**In  the  instant  case  the  transferee,  the  taxpayer 
in  fact  and  in  law.  received  the  notice  of  deficiency 
in  the  tax  of  the  transferee's  predecessor.  The  trans- 
feree's own  {headings  clearly  show  that  such  notice 


*By  like   taken  dns    ""  :—  ~  ^;              _:  ;  -i   was   uuwillnig  to 

catetrac    Sectkn  6Zl(c  aniiaic    ^r  ry    to    defeat    tins 

refond;  the  liimillalion  .'  aroad  Qninsi  -.*.  ^jA  to  estabGsb 

dat  the  tax  has  not  ed  oo;  aiqpdii :  .  ^]les  this  on- 

eipu vocally  is  good  «£:    .  .her  it  be  estc.    -  ..e  person 
paid  ---:t  tix"    :-    :;■■    :--.ers.. 
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conveyed  the  necessary  information;  namely,  a  de- 
ficiency in  the  tax,  for  which  the  transferee  was 
sought  to  be  held  liable,  and  was  in  fact  and  in  law 
liable.  The  mere  failure  so  to  designate  the  trans- 
feree is  not  fatal,  nor  does  it  deprive  the  Board  of 
Tax  Appeals  of  its  jurisdiction  over  the  proceedings 
and  to  determine  the  issues  there  involved. 

"In  view  of  the  Supreme  Court's  liberal  attitude 
toward  this  statute  as  a  remedial  measure,  we  do  not 
feel  inclined  to  deny  the  Government  its  right  to  col- 
lect its  taxes  merely  because  it  failed  to  label  the 
transferee  as  such." 

United  States  v.  Updike,  281  U.  S.  489,  74  L.  Ed.  984, 
presented  the  same  question  in  the  guise  of  the  applica- 
tion of  the  statute  of  limitations.  Said  the  court,  page 
494: 

'Tndeed,  when  used  to  connote  payment  of  a  tax,  it 
puts  no  undue  strain  up<.)n  the  word  'taxpayer'  to 
bring  within  its  meaning  that  person  whose  property, 
being  impressed  with  a  trust  to  that  end,  is  subjected 
to  the  burden.  Certainly  it  would  be  hard  to  con- 
vince such  a  person  that  he  had  not  paid  a  tax." 

Of  similar  import  is  United  States  z'.  Markozvitc  (D.  C. 
Cal.),  34  Fed.  Supp.  827,  where  the  court  held,  page  830: 
"There  is  no  reasonable  basis  to  assume  that  Con- 
gress, in  using  the  word  'Taxpayer,'  intended  to  ex- 
clude the  transferee  of  the  assets  of  a  taxpayer  and 
liable  for  the  tax  as  such,  from  the  provisions  of  a 
portion  of  the  statute,  thereby  creating  a  shorter 
statutory  period  for  the  commencement  of  an  action 
for  the  tax  against  him  than  is  provided  for  the  com- 
mencement of  the  action  against  the  taxpayer  him- 
self." 
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In  Phillips  V.  Commissioner  of  Internal  Revenue  (2nd 
C.C.A.),  42  Fed.  (2d)  177,  affirmed  283  U.  S.  589,  75 
L.  Ed.  1289,  the  question  was  presented  a  little  differently. 
Delinquent  corporate  income  taxes  of  a  dissolved  corpora- 
tion were  assessed  against  Phillips,  one  of  its  eleven  stock- 
holders as  "transferee''  under  Section  280  of  the  1926 
Revenue  Act  (26  U.S.C.A.  §  311).  When  he  sought  to 
appeal  from  the  decision  of  the  Board  of  Tax  Appeals  it 
was  urged  that  inasmuch  as  the  right  of  review  given  un- 
der Section  1001  of  the  Revenue  Act  of  1926  (c/.  26 
U..S.C.A.  §  1142)  is  restricted  only  to  the  Commissioner 
or  the  "taxpayer"  and  petitioner  was  not  the  taxpayer, 
the  court  had  no  jurisdiction.  In  disposing  of  this  con- 
tention the  court  said,  page  179: 

"The  precise  point  now  under  consideration  was  dis- 
cussed in  Routzahn  v.  Tyroler,  36  F.  (2d)  208 
(CCA.  6),  and  we  agree  with  the  view  there  ex- 
pressed that  the  statutory  definition  of  'taxpayer'  (26 
USCA  §  1262)  is  not  seriously  inaccurate  as  applied 
to  a  transferee.  This  view  finds  added  support  in 
the  language  of  the  Supreme  Court  in  United  States 
V.  Updike,  50  S.  Ct.  367,  369.  74  L.  Ed.  984." 

To  the  same  effect  see: 

Routsahn  v.  Tyroler  (6th  C.C.A.),  36  Fed.  (2d) 
208;  cert.  den.  281  U.  S.  734,  74  L.  Ed.  1149; 

Commissioner  of  Internal  Revenue  v.  New  York 
Trust  Co.  (2d  C.C.A.j,  54  Fed.  (2d)  463,  465; 
cert.  den.  285  U.  S.  556,  76  L.  Ed.  945; 

WMie  V.  Hopkins  (5th  C.C.A.),  51  Fed.  (2d) 
159,  162-163; 

Skaneateles  Paper  Co.,  29  B.  T.  A.  150,  154. 


Without  the  quotation  from  or  citation  of  further 
authorities  it  is  apparent  that  such  phrases  in  the  Revenue 
Acts  as  "taxpayer,"  "person  subject  to  the  tax"  or  "per- 
son who  paid  the  tax"  are  not,  unless  reason  and  the  con- 
text so  require,  inelastic  terms  but  include  and  properly 
include  the  real  party  in  interest  whether  or  not  that 
person  falls  within  the  technical  designation  of  "the  per- 
son who  paid  the  tax." 

The  Phrase  "Person  Who  Paid  the  Tax"  in  Section 
621(d)  Has  Been  Held  to  Include  Others  Than 
THE  Actual  Taxpaying  Entity. 

It  is  not  without  considerable  interest  to  note  that  set 
in  another  context  the  phrase  "the  person  who  paid  the 
tax"  as  contained  in  Section  621(d)  of  the  1932  Revenue 
Act  has  been  construed  to  include  not  only  the  technical 
taxpayer  but  also  its  corporate  affiliate.  It  will  be  recalled 
that  the  section  prevents  the  recovery  of  a  refund  unless 
^'the  person  zvlio  paid  the  tax  establishes  *  *  *  ^j^^^ 
he  has  not  included  the  tax  in  the  price  of  the  article  with 
respect  to  which  it  was  imposed." 

In  Bourjois,  Inc.  v.  McGozvan,  Collector  of  Internal 
Revenue  (D.  C,  N.  Y.),  12  Fed.  Supp.  787,  affirmed  85 
Fed.  (2d)  510,  action  was  brought  to  recover  additional 
manufacturer's  excise  taxes  collected  from  plaintiff. 
Plaintiff  utilized  wholly  owned  subsidiary  sales  corpora- 
tions through  whom  it  distributed  its  products  and  while 
plaintiff's  sales  price  to  its  subsidiaries  did  not  include 
any  additional  amount  for  the  tax.  the  sales  corporations 
did  collect  the  tax  from  their  purchasers.     In  short,  while 
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"the  person  who  paid  the  tax"  did  not  include  the  tax  in 
its  prices  its  subsidiaries  did.  In  dismissing  the  action 
the  court  stated,  page  793: 

"It  is  to  be  assumed,  therefore,  that  the  prices  now 
charged  by  the  sales  corporations  include  an  amount 
equal  to  the  tax  computed  on  the  selling  price  of  the 
sales  corporations,  which  price  has  been  determined 
to  be  the  selling  price  of  the  plaintiff,  the  manufac- 
turer. *  *  *  Bourjois,  Inc.,  itself  has  not  col- 
lected the  additional  tax.  The  sales  corporations 
have.  The  effect  is  the  satne  as  though  plaintiff  had 
collected  it. 

"Section  621(d)  of  the  Revenue  Act  of  1932,  26 
U.S.C.A.  §1481  note,  provides:  'No  overpayment 
of  tax  *  *  *  shall  *  '^  *  be  refunded  *  *  * 
unless  the  person  who  paid  the  tax  establishes  *  *  * 
(1)  that  he  has  not  included  the  tax  in  the  price  of 
the  article,  *  '^  *  or  (2)  that  he  has  repaid  the 
amount  of  the  tax  to  the  ultimate  purchaser.'  The 
purchaser  having  paid  the  tax,  the  plaintiff  sustained 
no  loss.  United  States  v.  Jefferson  Electric  Mfg. 
Co.,  291  U.  S.  386,  54  S.  Ct.  443,  78  L.  Ed.  859." 

In  Campana  Corporation  v.  Harrison  (7th  C.C.A.), 
supra,  where  sales  were  made  through  a  subsidiary  selling 
corporation  and  the  parent  manufacturing  company  paid 
the  manufacturer's  excise  tax  for  the  refund  of  which 
that  action  was  brought,  it  was  necessary  for  the  court  to 
find  that  neither  the  taxpayer  nor  the  selling  corporation 
passed  on  the  tax,  page  408: 

"We  conclude  therefore  that  there  is  evidence  show- 
ing that  neither  the  taxpayer  nor  the  Sales  Company 
passed  on  the  additional  tax  of  $3,121.72." 
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And  see  to  the  same  general  effect: 

Alhrecht  &  Son  v.   Landy,   Collector  of  Internal 
Revenue  (8th  C.C.A.J,  114  Fed.   (2d)  202; 

Ayer  Co.  v.  United  States  (Court  of  Claims j,  38 
Fed.  Supp.  284; 

Andrew  Jergens  Co.  v.  Connor  (D.  C,  Ohio),  31 
Fed.  Supp.  61. 

If  thus  the  affiliated  selling  corporation  may  be  treated 
as  "the  person  who  paid  the  tax"  within  the  meaning  of 
that  phrase  in  Section  621(d)  in  determining  whether  the 
incidence  of  the  tax  has  been  passed  to  the  ultimate  buyer 
no  different  connotation  can  be  given  the  phrase  when  the 
parent  and  successor  in  interest  seeks  to  establish  under 
the  same  section  that  the  tax  has  not  been  included  in  the 
price  of  the  articles  sold.  We  reiterate  that  to  hold  other- 
wise as  did  the  trial  court  in  its  Conclusion  of  Law  VI  [Tr. 
p.  156]  would  effectively  preclude  the  refund  or  recovery 
of  illegally  collected  manufacturer's  excise  taxes  by  trus- 
tees in  bankruptcy,  receivers,  executors,  administrators  or 
any  such  similar  successors  in  interest  by  operation  of 
law. 

As  "the  person  who  paid  the  tax"  is  now  dissolved  and 
no  longer  in  being  and  hence  not  available  as  a  witness 
for  the  appellant,  the  words  of  Mr.  Chief  Justice  Hughes 
in  Anniston  Mfg.  Co.  v.  Da7'is,  Collector  of  Internal 
Reimine,  301  U.  S.  i2>7.  352,  81  L.  Ed.  1143.  1153.  are 
not  inappropriate: 

"When  the  Congress  requires  the  claimant,  who  has 
paid  the  invalid  tax,  to  show  that  he  has  not  been 
reimbursed  or  has  not  shifted  its  burden,  the  pro- 
vision should  not  be  construed  as  demanding  the  per- 
formance  of   a   task,   if   ultimatelv   found   to   be   in- 
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herently  impossible,  as  a  condition  of  relief  to  which 
the  claimant  would  otherwise  be  entitled.  There  is 
ample  room  for  the  play  of  the  statute  within  the 
range  of  possible  determinations." 

That  the  Additional  Tax  Was  Not  in  Fact  Passed 
ON  Was  in  Fact  Established  by  "the  Person 
Who  Paid  the  Tax." 

Let  us,  however,  approach  the  matter  from  another 
point  of  view  for  a  moment.  Is  it  in  fact  true,  assuming 
our  initial  premise  that  appellant  as  successor  in  interest 
of  the  taxpayer  is  not  prohibited  from  maintaining  this 
action,  that  "the  person  who  paid  the  tax"  has  not  in  truth 
established  the  facts  required  by  Section  621(d)  to  be 
established?  The  "person  who  paid  the  tax"  in  this  in- 
stance is,  or  was,  a  corporation  which  can  act  only 
through  its  officers  and  agents.  George  Hubbell,  whose 
testimony  was  stipulated,  testified  that  he  "was  an  agent 
and  employee  of  Pacific  Goodrich  Rubber  Company,  to 
wit,  the  cashier  and/or  auditor  of  said  company"  [Tr.  p. 
84] .  He  also  testified  from  his  knowledge  of  the  books  of 
that  company  and  to  the  facts  that  those  books  and  records 
would  disclose.  While  the  witness  was  not  at  the  time 
of  trial  an  agent  and  employee  of  the  Pacific  Company, 
the  taxpayer,  because  of  its  dissolution  several  years  pre- 
viously, the  net  result  of  the  evidence  adduced  was  identi- 
cally the  same  as  though  the  Pacific  Company  itself  had 
then  been  in  existence  and  Mr.  Hubbell,  its  auditor  and 
cashier,  had  testified  as  agent  of  the  corporate  taxpayer 
to  the  end  of  establishing  the  facts  required  by  Section 
621(d),  to  wit,  that  the  additional  tax  had  not  been  in- 
cluded in  the  price  of  the  articles  with  respect  to  which  it 
was  imposed. 


If,  as  the  trial  court  concluded  [  Conclusion  of  Law  II, 
Tr.  p.  154J,  the  refund  of  this  additional  manufacturer's 
excise  tax,  which  was  "erroneously,  illegally  and  unjustly 
demanded  and  collected  from  the  plaintiff's  predecessor  in 
interest,"  can  be  prosecuted  under  the  equitable  remedy 
of  money  had  and  received/  it  ar.q-ues  strange  for  a  court 
of  equity  to  deny  relief  upon  the  sole  ground  that  "the 
person  who  paid  the  tax"  had  not  itself  established  the 
necessary  facts  when  those  facts  were,  by  hypothesis, 
established  by  one  of  its  own  officers  testifying  from  its 
own  records. 

Section  621(d)  Relates  Only  to  the  Matter  of 
Requisite  Proof;  the  Right  of  Recovery  From 
THE  Government  Is  Found  in  Other  Statutes 
Which  Do  Not  Limit  Refunds  Only  to  the 
Person  Paying  the  Tax. 

Not  to  be  overlooked  is  the  fact  that  Section  621(d) 
goes  only  to  the  requisite  proof  to  be  made  before  a  re- 
fund can  be  had,  it  does  not  confer  the  right  to  a  refund 
of  taxes  erroneously  or  illegally  collected.  The  right  of 
recovery  and  the  authority  of  the  Commissioner  to  refund 
such  erroneously  or  illegally  collected  taxes  is  to  be  found 
in  Revised  Stats.   §  3220.'  I.   R.   C.   §   3770(a)  (1)    f26 


iThus  in  its  opinion  the  trial  court  stated : 

"We  also  incline  very  strongly  to  the  conclusion  that,  apart  from 
the  right  of  the  taxpayer  to  a  refund  of  the  wrongfully  demanded  and 
collected  excess  taxes  under  the  applicable  revenue  laws,  the  record 
before  us  entitles  the  taxpayer  to  the  refund  under  the  equitable 
remedy  of  monev  had  and  received.  See  Bull,  Executor,  v.  United 
States.  295  U.  S'.  247;  Anniston  Mfg.  Co.  v.  Davis,  301  U.  S  ly/ 
at  page  350."     [Tr.  p.   101.] 

2See  Dodge  v.  Osbont.  240  U.  S.  118,  60  L.  Ed.  557;  Haskins  Bros. 
&  Co.  V.  Morgenthau  (U.  S.  Ct.  of  -App.),  85  Fed.  (2d)  677,  684,  Cert 
denied  299  U.  S.  588.  81  L.  Ed.  433;  W'lnte  v.  Ho f kins  (5th  CCA.). 
51  Fed.  (2d)  159.  161  ;  Kanio-Swith  Co.  v.  Moloney,  Collector,  etc  (3rd 
CCA.),    112   Fed.    (2d)    690,   692. 
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U.S.C.A.  §  3770(a)(1)  )  which,  it  will  be  noted,  does  not 
restrict  the  Commissioner  of  Internal  Revenue  to  the  mak- 
ing of  refunds  only  to  the  tapayer^  but  in  general  terms 
authorizes  the  Commissioner  "to  remit,  refund  and  pay 
back  all  taxes  erroneously  or  illegally  assessed  or  collected." 
There  being  no  limitation  as  to  the  particular  person  to 
whom  refund  is  to  be  made,  it  is  implicit  in  the  statute 
that  it  shall  be  made  to  the  person  lawfully  entitled  thereto, 
in  this  instance  not  the  dissolved  taxpayer  but  its  assignee 
and  successor  in  interest. 

Going  as  it  does  then  only  to  the  method  of  proof  and 
not  to  the  right  of  recovery,  we  reiterate,  first,  that  the 
requirements  of  Section  621(d)  are  satisfied  if  it  is  estab- 
lished (and  not  necessarily  only  by  "the  person  paying 
the  tax")  that  "the  person  paying  the  tax"  has  not  in- 
cluded the  tax  in  the  price  of  the  article  with  respect  to 
which  it  was  imposed;  second,  that  the  phrase  "the  person 
who  paid  the  tax"  includes  and  has  been  interpreted  to 
include  transferees  by  operation  of  law  and  closely  held 
corporate  affiliates;  and,  third,  that  in  reality  it  was  in 
fact  "the  person  who  paid  the  tax"  who  established  by 
testimony  of  its  agent  and  employee  the  necessary  facts 
required  by  Section  621(d). 


lAs  is  the  case  with  respect  to  refunds  of  income,  war-profits  or  excess 
profits  taxes.  See  I.  R.  C.  §  322(a)  which  authorizes  refunds  "to  the 
taxpayer." 
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IV. 
In  Refusing  Appellant  the  Right  to  Reopen  Its  Case 
to    Introduce    Further    Proof    the    Trial    Court 
Abused  Its  Discretion. 

The  decision  from  which  this  appeal  has  been  prosecuted 
was  adverse  to  appellant  uix)n  three  distinct  grounds :  that 
appellant  acquired  its  right  to  the  refund  by  assignment 
from  the  Pacific  Company  and  that  the  assignments  were 
void  under  Rev.  Stats.  §  3477;  that  appellant  had  not 
sufficiently  established  that  the  additional  tax  was  not 
passed  on  to  the  vendees  of  Pacific  Company;  and  that  in 
any  event  Pacific  Company  as  "the  person  who  paid  the 
tax"  was  the  only  one  under  the  terms  of  the  statute 
who  could  establish  that  the  tax  had  not  in  fact  been  in- 
cluded in  the  price  of  the  tires  with  respect  to  which  it 
was  imposed. 

Not  one  of  these  grounds  of  decision  was  urged  by 
either  the  Commissioner  of  Internal  Revenue  when  the 
respective  claims  for  refund  were  rejected  or  by  the 
Government  at  or  before  the  trial  or  at  any  time  until 
after  its  conclusion.  The  asserted  invalidity  of  the  as- 
signments and  the  limited  construction  placed  upon  Section 
621(d)  of  the  1932  Revenue  Act  were  in  fact  points  not 
advanced  by  the  appellee  at  all  and  appeared  for  the  first 
time  in  the  written  opinion  of  the  trial  court. 

The  conclusion  of  the  court  that  appellant  had  failed 
to  establish  that  the  additional  tax  had  not  been  passed 
on  to  the  vendees  of  the  Pacific  Company  within  the  re- 
quirements of  Section  621(d)  of  the  Revenue  Act  of 
1932,  was  apparently  bottomed  upon  the   fact  that   "no 
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books  of  account  or  sales  records  were  produced  and  no 
explanation  for  their  nonproduction  was  made  at  the 
hearing"  [Opinion  of  the  trial  judge,  Tr.  p.  108]. 

The  testimony  as  to  whether  the  Pacific  Company  had 
or  had  not  included  the  additional  tax  in  the  price  of  the 
tires  it  had  previously  sold  with  respect  to  which  sales 
the  additional  tax  was  subsequently  assessed  (a  supposi- 
tion manifestly  absurd  on  the  face  of  it)  took  the  form 
of  a  written  stipulation  as  to  what  the  auditor  and  cashier 
of  the  taxpayer,  who  kept  its  books  and  records  and  knew 
their  contents,  would  testify  if  called  as  a  witness  [Tr. 
pp.  83-86,  90-92].  No  right  was  reserved  in  the  stipula- 
tion or  elsewhere  to  object  to  the  competency  of  this  testi- 
mony as  secondary  or  not  the  best  evidence  and  no  proper 
objection  on  that  ground  was  in  fact  made. 

Not  until  it  filed  its  reply  brief  [Tr.  p.  263]  following 
the  conclusion  of  the  trial  [Tr.  p.  261]  was  the  point 
raised  that  this  stipulated  testimony  was  not  material 
because  "not  the  best  evidence  to  show  that  the  tax  was 
not  passed."  The  ruling  of  the  court,  if  such  it  may  be 
termed,  upon  this  objection  was  made  for  the  first  time  in 
its  opinion^  ["Conclusion  of  the  Court  on  the  Merits  of 
the  Action,"  Tr.  pp.  95-108]  rendered  December  31,  1940. 

Shortly  thereafter  and  on  February  3,  1941,  some  six 
months  before  the  making  and  entry  of  judgment  in  the 
cause  [Tr.  p.  158],  appellant  moved  to  reopen  the  case 
to  admit  further  proof  [Tr.  pp.  110-135].  It  was  urged 
as  a  first  ground  therefor: 

"that  no  right  was  reserved  in  the  defendant  to  object 
to  the  testimony  set  forth  in  the  stipulation  of  facts 


iBecause   the   ruling  of  the   court   on    the   objection   there   first  appears, 
the  opinion  was  included  in  the  transcript  of  the  record. 
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on  the  ground  that  it  was  not  the  best  evidence  and 
that  plaintiff  and  its  counsel  were  not  aware  of  any 
misunderstanding  or  basis  for  misunderstanding  of 
counsel  with  reference  thereto  and  did  not  anticipate 
that  said  stipulation  made  in  open  court  would  or 
could  be  construed  by  the  court  to  permit  the  defend- 
ant to  object  to  such  testimony  on  the  ground  that  it 
was  not  the  best  evidence."     [Tr.  p.  112.] 

In  support  of  the  motion  was  an  affidavit,  amongst  others, 
of  George  Hubbell  that  he  could  and  would  show  from  the 
books  of  account  and  records  of  Pacific  Company,  its  in- 
voices, inventory  records,  manufacturing  records,  sales 
records  and  cost  records  that  his  testimony  as  set  forth  in 
the  Stipulation  of  Facts  filed  in  the  cause  was  in  all  re- 
spects true  and  correct  and  from  which  records  he  could 
show  that  the  tax  was  not  passed  on  to  the  vendees  of 
Pacific  Company  [Tr.  pp.  129-130].  The  court  on  April 
15,  1941,  denied  the  motion  to  reopen  to  admit  further 
proof  [Tr.  pp.  139-140]  and  on  August  4,  1941.  judg- 
ment was  entered  in  favor  of  the  Government. 

In  view  of  the  fact  that  it  was  not  until  after  the  con- 
clusion of  the  trial,  at  a  time  when  appellant  was  pre- 
cluded from  remedying  the  supposed  defect,  that  objection 
was  first  taken  to  the  testimony  in  support  of  appellant's 
case,  it  was  manifest  error  on  the  part  of  the  trial  court 
to  refuse  appellant  the  right  to  reopen  to  introduce  the 
books  and  records  themselves  if  these  constituted  the  only 
source  of  evidence  the  trial  court  was  willing  to  consider. 

When  the  trial  judge  after  submission  of  a  case  con- 
cludes that  material  and  necessary  testimony  w^hich  has 
been  offered  is  not  competent  he  should  reopen  the  case 
of  his  own  motion  to  admit  further  proof. 
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Paine  v.  St.  Paid  Union  Stockyards  Co.  (8th  C.C.A.), 
28  Fed.  (2d)  463,  where  in  reversing  the  trial  court  it 
was  said,  page  467 : 

"Here  the  only  evidence  pointed  to  a  contrary  con- 
clusion than  that  reached.  To  some  of  it  when 
offered  there  was  no  objection.  If  that  evidence  was 
not  competent,  it  was  nevertheless  received  and  the 
case  submitted  with  that  evidence  in.  It  was  vital 
to  the  defense.  If  after  the  submission  of  the  case 
and  when  it  was  under  advisement  the  trial  judge 
concluded  that  it  was  not  competent,  on  his  own  mo- 
tion he  should  have  reopened  the  case  to  give  the 
defendants  an  opportunity  to  present  competent  evi- 
dence. They  would  have  had  that  opportunity  had 
this  testimony  been  excluded  at  the  trial.  To  exclude 
it  after  the  conclusion  of  the  trial,  when  there  was 
no  longer  any  opportunity  to  supply  the  omission, 
was  to  make  possible  a  serious  miscarriage  of  justice, 
and  was  error." 

Amsinck  &   Co.   v.    Springfield   Grocer   Co.    (8th 
C.C.A.),  7  Fed.  (2d)  855,858: 

"If  it  was  not  a  final  judgment,  then  the  case  re- 
mained on  the  docket,  and  the  court  would  have  the 
power  at  the  next  term,  in  the  exercise  of  its  judicial 
discretion,  to  reopen  the  case  for  the  purpose  of 
receiving  newly  discovered  evidence,  or  any  other 
purpose  consonant  with  justice  and  a  correct  de- 
cision, and  unless  there  was  clear  abuse  of  such  dis- 
cretion the  appellate  court  will  not  interfere." 

In  Hormel  v.  Helvering,  Commissioner  of  Int.  Rev., 
312  U.  S.  552,  85  L.  Ed.  1037,  the  Supreme  Court,  in 
remanding  a  cause  to  the  Board  of  Tax  Appeals  to  take 
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further  evidence  upon  the  question  at  issue,  stated,  page 

557  (p.  1041  of  85  L.  Ed.): 

"Rules  of  practice  and  procedure  are  devised  to 
promote  the  ends  of  justice,  not  to  defeat  them. 
*  *  '^  Orderly  rules  of  procedure  do  not  require 
sacrifice  of  the  rules  of  fundamental  justice." 

Arkwright    Mills   v.    Commissioner    of   Int.    Rev. 
(4th  C.  C  A.).' 

Appeal  was  taken  from  the  Processing  Tax  Board  of  Re- 
view for  error  on  the  part  of  the  Board  in  rejecting  plain- 
tiff's offered  testimony  to  prove  that  the  increased  margin 
of  profit  it  enjoyed  in  the  tax  period  w^as  attributable  to 
a  greater  demand  for  its  cotton  goods  than  to  the  passing 
on  of  the  processing  tax.  In  reversing  and  remanding 
the  cause,  the  court  said: 

"The  evidence  was  rejected  simply  on  the  ground  that 
in  the  judgment  of  the  Board  it  was  not  the  type  of 
proof  required  by  the  statute  to  rebut  the  statutory 
presumption.  In  this  action  there  was  error.  The 
statute  permits  the  use  of  any  evidence  which  is  perti- 
nent to  the  questions  to  be  determined.  The  evidence 
oft'ered  was  pertinent  and  possessed  of  probative 
force,  and  would  have  justified  a  finding  in  the  claim- 
ant's favor." 

The  general  rule  with  reference  to  the  reopening  of  a 
case  to  admit  of  further  proof  is  thus  stated  in  64  Corpus 
Juris.  "Trial"  §  179,  page  158: 

"A  motion  to  reopen  a  case  for  the  purpose  of  in- 
troducing- further  evidence  in  the  cause  is  addressed 


^This  decision  has  not  yet  appeared  in  the  reports  and  the  correct  cita- 
tion will  be  given  in  our  reply  l)rief.  The  decision  can  he  found  in  1941 
Prentice-Hall,  Federal  Tax  Ser\-ice,  Volume  IV,  1161,036. 
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to  the  sound  discretion  of  the  court,  the  exercise  of 
which  is  not  subject  to  review,  unless  there  has  been 
an  abuse  thereof.  The  discretion  is  to  be  liberally 
exercised  in  behalf  of  allowing  the  whole  case  to  be 
presented,  for  the  best  advancement  of  the  ends  of 
justice.  While  the  exercise  of  the  court's  discretion 
should  not  be  hampered  by  unreasonable  conditions, 
such  discretion  is  judicial  and  not  arbitrary.  It 
should  be  reasonably  exercised  so  as  not  to  injure 
the  opposite  party  through  surprise  or  otherwise,  and 
so  as  not  to  deprive  either  party  of  the  opportunity 
to  introduce  material  evidence" 

While  we  by  no  means  concede  or  even  imply  that  the 
evidence  which  was  adduced  was  either  insufficient  or  in- 
competent satisfactorily  to  establish  that  the  additional 
tax  had  not  been  added  to  the  price  of  the  tires  with  re- 
spect to  the  sale  of  which  the  extra  tax  was  assessed,  we 
do  urge  that  to  the  extent  the  trial  court's  adverse  decision 
was  predicated  upon  the  insufficiency  or  incompetency  of 
the  evidence  to  establish  this  fact  it  erred  in  not  permit- 
ting appellant  to  further  prove,  if  necessary,  this  vital 
fact  from  the  books  and  records  themselves  if  those  con- 
stituted the  only  evidence  the  trial  court  was  willing  to 
entertain. 

Conclusion. 

In  conclusion,  it  is  the  appellant's  earnest  contention  that 
the  judgment  of  the  trial  court  in  this  cause  should  be 
reversed  for  the  errors  to  which  we  have  adverted:  that 
appellant  was  not  prohibited  by  §  3477  of  the  Revised 
Statutes  from  prosecuting  this  action;  that  it  was  neces- 
sarily and  sufficiently  established  that  the  additional  manu- 
facturer's excise  tax  was  not,  and  in  fact  could  not  have 
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been,  included  in  the  price  of  the  tires  upon  the  sales  of 
which  the  extra  tax  was  subsequently  assessed  and  col- 
lected; and,  that  if  this  fact  was  sufficiently  established, 
it  matters  not  that  it  was  proved  by  appellant  rather  than 
by  the  dissolved  taxpayer  itself.  Finally,  that  if  the  trial 
court  felt  that  the  original  records  were  necessary  to 
satisfy  it  that  the  amount  of  the  tax  had  not  been  added 
to  the  price  of  the  tires  sold,  it  erred  in  refusing  appellant 
the  opportunity  to  produce  this  other  evidence. 

When  it  is  recalled  that  in  the  language  of  the  trial 
court  itself  [Conclusion  of  Law  II,  Tr.  p.  154]  the  ap- 
pellee has  "erroneously,  illegally  and  unjustly  demanded 
and  collected"  $16,450.39  from  appellant's  wholly  owned 
and  now  dissolved  subsidiary,  the  tenuous  grounds  upon 
which  the  judgment  for  the  government  was  based  crum- 
ble under  the  weight  of  reason,  the  authorities  and  the 
equities,  all  of  which  unanimously  deqiand  that  the  judg- 
ment of  dismissal  be  reversed. 

Respectfully  submitted, 
F.   C.   Leslie  and 

NeWLIN   &  ASHBURN, 

Attorneys  for  Appellant . 

F.  C.  Leslie, 
Ray  J.  Coleman, 
Hudson  B.  Cox, 
Of  Counsel. 


APPENDIX. 

Section  602,  Revenue  Act  of  1932  (26  U.  S.  C.  A. 
§3400:  "There  shall  be  imposed  upon  the  following  articles 
sold  by  the  manufacturer,  producer,  or  importer,  a  tax  at 
the  following  rates : 

"(1)  Tires  wholly  or  in  part  of  rubber,  2%.  cents  a 
pound  on  total  weight  (exclusive  of  metal  rims  or  rim 
bases),  to  be  determined  under  regulations  prescribed  by 
the  Commissioner  with  the  approval  of  the  Secretary." 

Section  621(d),  Revenue  Act  of  1932  (26  U.  S.  C.  A. 
§3343 (d)) :  ''No  overpayment  of  tax  under  this  chapter 
shall  be  credited  or  refunded  (otherwise  than  under  sub- 
section (a) ),  in  pursuance  of  a  court  decision  or  otherwise, 
unless  the  person  who  paid  the  tax  establishes,  in  accord- 
ance with  regulations  prescribed  by  the  Commissioner  with 
the  approval  of  the  Secretary,  ( 1 )  that  he  has  not  included 
the  tax  in  the  price  of  the  article  with  respect  to  which 
it  was  imposed,  or  collected  the  amount  of  tax  from  the 
vendee,  or  (2)  that  he  has  repaid  the  amount  of  the  tax  to 
the  ultimate  purchaser  of  the  article,  or  unless  he  files 
with  the  Commissioner  written  consent  of  such  ultimate 
purchaser  to  the  allowance  of  the  credit  or  refund." 

Section  626.  Revenue  Act  of  1932  (26  U.  S.  C.  A. 
§3448) : 

"(a)  Every  person  liable  for  any  tax  imposed  by  this 
chapter  other  than  taxes  on  importation  shall  make 
monthly  returns  under  oath  in  duplicate  and  pay  the  taxes 
imposed  by  this  chapter  to  the  collector  for  the  district  in 
which  is  located  his  principal  place  of  business  or.  if  he 
has  no  principal  place  of  business  in  the  United  States, 
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then  to  the  collector  at  Baltimore,  Maryland.  Such  re- 
turns shall  contain  such  information  and  be  made  at  such 
times  and  in  such  manner  as  the  Commissioner,  with  the 
approval  of  the  Secretary,  may  by  regulations  prescribe. 

"(b)  The  tax  shall,  without  assessment  by  the  Com- 
missioner or  notice  from  the  collector,  be  due  and  payable 
to  the  collector  at  the  time  so  fixed  for  filing  the  return. 
If  the  tax  is  not  paid  when  due,  there  shall  be  added  as 
part  of  the  tax  interest  at  the  rate  of  6  per  centum  per 
annum  from  the  time  when  the  tax  became  due  until 
paid." 

Act  May  12,  1933.  Chapter  25,  Title  I,  §16  (7  U.  S. 
C.  A.  §616(a)):  "Upon  the  sale  or  other  disposition  of 
any  article  processed  wholly  or  in  chief  value  from  any 
commodity  with  respect  to  which  a  processing  tax  is  to  be 
levied,  that  on  the  date  the  tax  first  takes  effect  or  wholly 
terminates  with  respect  to  the  commodity,  is  held  for  sale 
or  other  disposition  (including  articles  in  transit)  by  any 
person,  there  shall  be  made  a  tax  adjustment  as  follows : 

"(1)  Whenever  the  processing  tax  first  takes  effect, 
there  shall  be  levied,  assessed,  and  collected  a  tax  to  be 
paid  by  such  person  equivalent  to  the  amount  of  the 
processing  tax  which  would  be  payable  with  respect  to 
the  commodity  from  which  processed  if  the  processing 
had  occurred  on  such  date.     *     *     * 

"(2)  Whenever  the  processing  tax  is  wholly  terminated, 
(A)  there  shall  be  refunded  or  credited  in  the  case  of  a 
person  holding  such  stocks  with  respect  to  which  a  tax 
under  this  chapter  has  been  paid,  or  (B)  there  shall  be 
credited  or  abated  in  the  case  of  a  person  holding  such 
stocks  with  respect  to  which  a  tax  under  this  chapter  is 
payable,  where  such  person  is  the  processor  liable  for  the 


payment  of  such  tax,  or  (Cj  there  shall  be  refunded  or 
credited  (but  not  before  the  tax  has  been  paidj  in  the 
case  of  a  person  holding  such  stocks  with  respect  to  which 
a  tax  under  this  chapter  is  payable,  where  such  person  is 
not  the  processor  liable  for  the  payment  of  such  tax,  a 
sum  in  an  amount  equivalent  to  the  processing  tax  which 
would  have  been  payable  with  respect  to  the  commodity 
from  which  processed  if  the  processing  had  occurred  on 
such  date:" 

Act  May  12,  1933,  Chapter  25,  Title  I,  §9(a)  (7  U.  S. 
C.  A.  §609(a)):  "To  obtain  revenue  for  extraordinary 
expenses  incurred  by  reason  of  the  national  economic  emer- 
gency, there  shall  be  levied  processing  taxes  as  hereinafter 
provided.  When  the  Secretary  of  Agriculture  determines 
that  any  one  or  more  payments  authorized  to  be  made 
under  section  608  of  this  title  are  to  be  made  with  respect 
to  any  basic  agricultural  commodity,  he  shall  proclaim 
such  determination,  and  a  processing  tax  shall  be  in  effect 
with  respect  to  such  commodity  from  the  beginning  to  the 
marketing  year  therefor  next  following  the  date  of  such 
proclamation;  *  *  *  -phe  processing  tax  shall  be 
levied,  assessed,  and  collected  upon  the  first  domestic 
processing  of  the  commodity,  whether  of  domestic  pro- 
duction or  imported,  and  shall  be  paid  by  the  processor. 
The  rate  of  tax  shall  conform  to  the  requirements  of  sub- 
section (b).  Such  rate  shall  be  determined  by  the  Secre- 
tary of  Agriculture  as  of  the  date  the  tax  first  takes  effect, 
and  the  rate  so  determined  shall,  at  such  intervals  as  the 
Secretary  finds  necessary  to  effectuate  the  declared  policy, 
be  adjusted  by  him  to  conform  to  such  requirements.  The 
processing  tax  shall  terminate  at  the  end  of  the  marketing 
year  current  at  the  time  the  Secretary  proclaims  that  all 
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payments  authorized  under  section  608  of  this  title  which 
are  in  effect  are  to  be  discontinued  with  respect  to  such 
commodity.  The  marketing  year  for  each  commodity 
shall  be  ascertained  and  prescribed  by  regulations  of  the 
Secretary  of  Agriculture:  Provided,  That  upon  any 
article  upon  which  a  manufacturers'  sales  tax  is  levied 
under  the  authority  of  chapter  20  of  Title  26  and  which 
manufacturers'  sales  tax  is  computed  on  the  basis  of 
weight,  such  manufacturers'  sales  tax  shall  be  computed 
on  the  basis  of  the  weight  of  said  finished  articles  less  the 
weight  of  the  processed  cotton  contained  therein  on  which 
a  processing  tax  Ims  been  paid." 

Revised  Statutes  §3477,  31  U.  S.  C.  A.  §203: 

"§203.  Assignments  of  claims  void.  All  transfers  and 
assignments  made  of  any  claim  upon  the  United  States, 
or  of  any  part  or  share  thereof,  or  interest  therein, 
whether  absolute  or  conditional,  and  whatever  may  be  the 
consideration  therefor,  and  all  powers  of  attorney,  orders, 
or  other  authorities  for  receiving  payment  of  any  such 
claim,  or  of  any  part  or  share,  thereof,  except  as  provided 
in  section  204  of  this  title,  shall  be  absolutely  null  and 
void,  unless  they  are  freely  made  and  executed  in  the 
presence  of  at  least  two  attesting  witnesses,  after  the 
allowance  of  such  a  claim,  the  ascertainment  of  the 
amount  due,  and  the  issuing  of  a  warrant  for  the  payment 
thereof.  Such  transfers,  assignments,  and  powers  of 
attorney,  must  recite  the  warrant  for  payment,  and  must 
be  acknowledged  by  the  person  making  them,  before  an 
officer  having  authority  to  take  acknowledgments  of  deeds, 
and  shall  be  certified  by  the  officer ;  and  it  must  appear  by 
the  certificate  that  the  officer,  at  the  time  of  the  acknowl- 
edgment,  read  and  fully  explained  the  transfer,   assign- 
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ment,  or  warrant  of  attorney  to  the  person  acknowledg- 
ing the  same.  The  provisions  of  this  section  shall  not 
apply  to  payments  for  rent  of  post-office  quarters  made 
by  postmasters  to  duly  authorized  agents  of  the  lessors." 

Section  902,  Revenue  Act  of  1936  (7  U.  S.  C.  A.  §644)  : 

"No  refund  shall  be  made  or  allowed,  in  pursuance  of 
court  decisions  or  otherwise,  of  any  amount  paid  by  or 
collected  from  any  claimant  as  tax  under  this  chapter, 
unless  the  claimant  establishes  to  the  satisfaction  of  the 
Commissioner  in  accordance  with  regulations  prescribed 
by  him,  with  the  approval  of  the  Secretary,  or  to  the 
satisfaction  of  the  trial  court,  or  the  Board  of  Review  in 
cases  provided  for  under  section  648  of  this  title,  as  the 
case  may  be — 

"(a)  That  he  bore  the  burden  of  such  amount  and  has 
not  been  relieved  thereof  nor  reimbursed  therefor  nor 
shifted  such  burden,  directly  or  indirectly,  ( 1 )  through 
inclusion  of  such  amount  by  the  claimant,  or  by  any  per- 
son directly  or  indirectly  under  his  control,  or  having 
control  over  him,  or  subject  to  the  same  common  control, 
in  the  price  of  any  article  with  resi)ect  to  which  a  tax  was 
imposed  under  the  provisions  of  this  chapter,  or  in  the 
price  of  any  article  processed  from  any  commodity  with 
respect  to  which  a  tax  was  imposed  under  this  chapter, 
or  in  any  charge  or  fee  for  services  or  processing;  (2) 
through  reduction  of  the  price  paid  for  any  such  com- 
modity; or  (3)  in  any  manner  whatsoever;  and  that  no 
understanding  or  agreement,  written  or  oral,  exists  where- 
by he  may  be  relieved  of  the  burden  of  such  amount,  be 
reimbursed  therefor,  or  may  shift  the  burden  thereof;" 


Section  903,  Revenue  Act  of  1936  (7  U.  S.  C  A.  §645)  : 

"No  refund  shall  be  made  or  allowed  of  any  amount 
paid  by  or  collected  from  any  person  as  tax  under  this 
chapter  unless,  after  June  22,  1936,  and  prior  to  July  1, 
1937,  a  claim  for  refund  has  been  filed  by  such  person  in 
accordance  with  regulations  prescribed  by  the  Commis- 
sioner with  the  approval  of  the  Secretary.  All  evidence 
relied  upon  in  support  of  such  claim  shall  be  clearly  set 
forth  under  oath.  The  Commissioner  is  authorized  to 
prescribe  by  regulations,  with  the  approval  of  the  Secre- 
tary, the  number  of  claims  which  may  be  filed  by  any 
person  with  respect  to  the  total  amount  paid  by  or  col- 
lected from  such  person  as  tax  under  this  chapter,  and 
such  regulations  may  require  that  claims  for  refund  of 
processing  taxes  with  respect  to  any  commodity  or  group 
of  commodities  shall  cover  the  entire  period  during  which 
such  person  paid  such  processing  taxes." 

Revised  Statutes  §3220  (26  U.  S.  C.  A.  §3770(a)  (1)) : 

"§3770(a)(l)  :  Except  as  otherwise  provided  by  law 
in  the  case  of  income,  estate,  and  gift  taxes,  the  Commis- 
sioner, subject  to  regulations  prescribed  by  the  Secretary, 
is  authorized  to  remit,  refund,  and  pay  back  all  taxes 
erroneously  or  illegally  assessed  or  collected,  all  penalties 
collected  without  authority,  and  all  taxes  that  appear  to  be 
unjustly  assessed  or  excessive  in  amount,  or  in  any  man- 
ner wrongfully  collected." 
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BRIEF  FOR  THE  UNITED  STATES. 


Opinion  Below. 

The  only  previous  opinion  in  this  case  is  the  memoran- 
dum opinion  of  the  District  Court,  together  with  that  in- 
cluded in  the  court's  findings  of  facts  and  conchisions  of 
law  [R.  95-108,  140-156],  which  are  not  reported. 

Jurisdiction. 

This  is  an  appeal  from  a  judgment  entered  August  4, 
1941,  by  the  United  States  District  Court  dismissing  the 
action,  with  costs,  in  favor  of  the  appellee  (hereafter  called 
the  United  States  or  the  Government)  [R.  157-158]  in  a 
suit^  filed  by  the  appellant  (hereafter  called  the  taxpayer) 


'Appellant  filed  the  present  action  pursuant  to  original  and  amended 
claims  for  refund  filed  bv  it  and  its  predecessor  in  interest  Cthe  Pacific 
Goodrich  Rubber  Company)  [R.  9-14.  16-20.  60-64.  67-72.  199-2201.  the  appel- 
lant's wholly  owned  subsidiary  [R.  82,  142-143].  which  assigned  its  claims 
against  the  ITnitcd  States  to  the  appellant.  [R.  3-5,  35-38.  52-56.  191-196.1 
All  of  the  claims  were  rejected  by  the  Commissioner  of  Internal  Revenue  in 
due  course  [R.  21,  72,  221-225],  and  this  action  followed. 
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for  the  recovery  of  additional  manufacturers  excise  taxes 
and  interest  thereon  in  the  aggregate  amount  of  $16,- 
450.39,  plus  interest  according  to  law,  assessed  against  and 
paid  under  protest  by  the  Pacific  Goodrich  Rubber  Com- 
pany, the  taxpayer's  predecessor  in  interest,  for  the  months 
of  November  and  December,  1933.  [R.  2-25.]  The  ac- 
tion arose  under  the  internal  revenue  laws  of  the  United 
States  (Section  602  of  the  Revenue  Act  of  1932,  c.  209, 
47  Stat.  169,  as  modified  by  Section  9(a)  of  the  Agri- 
cultural Adjustment  Act,  c.  25,  48  Stat.  31),  jurisdiction 
having  been  vested  in  the  United  States  District  Court 
under  Section  24,  subdivisions  5  and  20  of  the  Judicial 
Code.  The  case  is  brought  to  this  Court  by  notice  of 
appeal  filed  November  3,  1941.  [R.  170.]  The  jurisdic- 
tion of  this  Court  is  invoked  by  virtue  of  the  provisions  of 
Section  128(a)  of  the  Judicial  Code,  as  amended. 

Questions  Presented. 

1.  Whether  the  assignments  of  its  claims  for  refund 
against  the  United  States  made  by  the  Pacific  Goodrich 
Rubber  Company,  the  taxpayer's  pretiecessor  in  interest 
and  its  wholly  owned  subsidiary,  were  valid,  or  inefifective 
under  Section  3477,  Revised  Statutes. 

2.  Whether  the  taxpayer  is  entitled  to  maintain  the 
present  action  and  to  recover  a  refund  since  the  grounds 
relied  upon  in  the  claims  for  refund  and  the  original  peti- 
tion differ  materially  from  the  new  and  unrelated  grounds 
relied  upon  in  the  present  suit. 

3.  Whether  the  taxpayer  established  by  proof,  as  re- 
quired by  Section  621(d)  of  the  Revenue  Act  of  1932  in 
order  to  recover,  that  the  tax  in  question  was  not  passed 
on,  or  if  passed  on  was  repaid,  to  the  ultimate  vendees  or 
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purchasers  of  the  products  of  the  Pacific  Goodrich  Rubber 
Company. 

4.  Whether  the  deduction  or  credit  against  the  manu- 
facturers' excise  taxes  (imposed  by  Section  602  of  the 
Revenue  Act  of  1932),  allowed  by  Section  9(a)  of  the 
Agricultural  Adjustment  Act  on  cotton  on  which  process- 
ing taxes  were  imposed  and  paid  pursuant  to  Section  9(a), 
applies  also  to  cotton  on  which  floor  stocks  taxes  were  im- 
posed and  paid  pursuant  to  Section  16  of  the  Agricultural 
Adjustment  Act. 

Statutes  and  Regulations  Involved. 

The  statutes  and  regulations  involved  are  set  forth  in 
the  Appendix,  infra,  pages  47-51. 

Statement. 

The  facts,  including  documents  (exhibits),  were  stipu- 
lated between  the  parties  hereto'  [R.  80-92,  159-160],  and 
were  found  as  facts  by  the  District  Court  substantially  as 
follows  [R.  141-152] : 

The  taxpayer  is  a  corporation  organized  under  the  laws 
of  the  State  of  New  York  and  is  qualified  to  do  business 
in  the  State  of  California,  having  an  office  in  Los  Angeles 
and  its  principal  office  and  place  of  business  in  Akron, 
Ohio.     [R.  141.] 

On  June  20,  1927,  the  Pacific  Goodrich  Rubber  Com- 
pany, the  taxpayer's  predecessor  in  interest,  was  incorpo- 


2Most  of  the  facts  as  stipulated  hetwcen  the  parties  hereto  [R.  80-92.  159- 
160]  were  found  liy  the  court  hcUnv  as  its  tiiuliuLis  of  facts.  [R.  141-152.] 
Other  facts,  taken  from  the  stipulation  of  facts,  were  found  by  the  court  In 
reference  [R.  152,  par.  XXIIl]  and  have  l)een  substantially  set  forth  herein- 
after. 


rated  under  the  laws  of  the  State  of  Delaware  and  was 
dissolved  on  or  about  December  21,  1934.     [R.  141.] 

The  present  action  arose  under  the  internal  revenue 
laws^  of  the  United  States  and  was  brought  by  the  tax- 
payer for  the  recovery  of  additional  manufacturers'  excise 
taxes  paid  under  protest  by  the  Pacific  Goodrich  Rubber 
Company  (hereafter  called  Pacific)  to  the  then  Collector 
of  Internal  Revenue.'     [R.  141-142.] 

On  June  30,  1934,  8,000  shares  of  the  capital  stock  of 
Pacific  were  issued  and  outstanding,  and  none  of  them 
were  subscribed  for  but  unissued ;  after  that  date  the  num- 
ber of  shares  of  stock  of  Pacific,  which  were  issued  and 
outstanding,  remained  unchanged;  and  at  no  time  there- 
after were  any  of  the  shares  subscribed  for  but  unissued. 
[R.  142.] 

At  all  times  from  the  date  of  the  first  issuance  of  stock 
of  Pacific  up  to  and  including  the  date  of  its  dissolution, 
all  of  the  stock  issued  by  Pacific  was  issued  in  the  name  of 
the  taxpayer,  or  in  that  of  trustees  for  the  benefit  of  the 
taxpayer  who  was  the  owner  thereof.     [R.  142-143.] 

Under  the  provisions  of  the  Agricultural  Adjustment 
Act,^  Pacific  was  required  to  pay  a  tax  upon  the  sale  or 
other  disposition  of  any  article  processed  wholly  or  in 
chief  value  from  cotton  which  it  had  on  hand  or  in  transit 
to  it  on  August  1,  1933  (the  date  the  processing  tax  on 
cotton  went  into  efifect  by  proclamation  of  the  Secretary 


SRevenue  Act  of  1932,  c.  209,  47  Stat.  169,  Sec.  602,  as  modified  by  the 
Agricultural  Adjustment  Act,  c.  25,  48  Slat.  31,  Sec.  9(a).     [R.  141.] 

^The   Collector   died   before   the  commencement   of   this   action,   and   his 

successor  in  office  still  holds  the  position.  [R.  142.]  The  present  action  was 
therefore  brought  by  the  taxpayer,  appellant  herein,  against  the  United  States 
of  America.     [R.  2.] 

^Section  16  of  the  Agricultural  Adjustment  Act,  c.  25,  48  Stat.  31.     [Ap- 
pendix, infra.]     [R.  143.] 


of  Agriculture),  in  an  amount  equivalent  to  the  tax  which 
would  have  been  paid  on  the  cotton  had  it  actually  been 
processed  after  August  1,  1933,  i.  e.,  $0.044184  per  pound. 
Under  that  Act**  also,  Pacific  was  allowed  to  compute  the 
manufacturers'  excise  tax  on  tires,  levied  by  Section  602 
of  the  Revenue  Act  of  1932  [Appendix,  infra],  by  deduct- 
ing from  the  weight  of  the  tires  the  weight  of  processed 
cotton  in  the  tires  upon  which  a  processing  tax,  including 
a  floor  stocks  tax,  had  been  paid  under  Section  9(a)  or 
Section  16(a)  of  the  Agricultural  Adjustment  Act.  [Ap- 
pendix, infra.]     [R.  143.] 

On  August  1,  1933.  Pacific  held  for  sale  or  other  dis- 
position, articles  processed  wholly  or  in  chief  value  from 
cotton,  namely,  tire  fabrics,  threads  and  other  materials 
having  a  total  cotton  content  of  782,474  pounds  (such 
articles  hereinafter  being  referred  to  as  processed  cotton). 
Pursuant  to  Section  16  of  the  Agricultural  Adjustment 
Act,  and  the  pertinent  regulations  of  the  Treasury  estab- 
lished thereunder.  Pacific  duly  prepared  and  filed  with  the 
then  Collector  of  Internal  Revenue  for  the  Sixth  District 
of  California  its  return  reporting  the  sale  or  other  dis- 
position of  the  above-mentioned  782,474  pounds  of  proc- 
essed cotton  and  paid  to  the  Collector  taxes  thereon  at  the 
rate  of  $0.044184  per  pound,  as  duly  fixed  by  the  Secre- 
tary of  Agriculture  in  the  total  sum  of  $34,648.08.  The 
tax  was  paid  in  four  installments  on  August  31,  September 
30,  October  31  and  November  30,  1933.  in  the  respective 
amounts  of  $7,368.06.  $7,368.06.  $11,249.98  and 
$8,666.03.  No  portion  of  the  tax  of  $34,648.08  has  been 
refunded  or  credited  to  the  taxpayer  or  to  Pacific.  [R. 
143-144.] 


<5Section  9(a)    of   the   Agricultural   Adjustment   .A.ct.      [.Appendix,   infra  ] 
IR.  143.] 


During  the  period  from  August  1,  1933,  through  Janu- 
ary 5,  1934,  Pacific  manufactured  and  sold  tires  (exclu- 
sive of  tax-free  tires  sold  to  the  Government  for  export) 
which  contained  705,806  pounds  of  the  above-mentioned 
782,474  pounds  of  processed  cotton  which  were  held  for 
sale  or  other  disposition  by  Pacific  on  August  1,  1933. 
The  remaining  76,6(^  pounds  of  processed  cotton  which 
Pacific  held  for  sale  or  other  disposition  on  August  1, 
1933,  were  manufactured  and  sold  in  rubber  products 
other  than  tires  or  wasted.     [R.  144-145.] 

In  computing  the  manufacturers'  excise  taxes  imposed 
by  Section  602(1)  of  the  Revenue  Act  of  1932,  on  the 
above-mentioned  tires  manufactured  and  sold  by  Pacific 
during  the  period  from  August  1,  1933,  through  January 
5,  1934,  Pacific  deducted  from  the  weight  of  the  tires  the 
weight  of  the  705,806  pounds  of  processed  cotton  con- 
tained therein  on  which  it  had  already  paid  the  tax  im- 
posed by  Section  16  of  the  Agricultural  Adjustment  Act. 
The  manufacturers'  excise  tax  so  computed  was  reported 
by  Pacific  by  the  filing  of  manufacturers'  excise  tax  re- 
turns with  the  then  local  Collector  of  Internal  Revenue, 
and  the  amount  of  the  tax  so  computed,  namely,  the  sum 
of  2y/[  cents  per  pound  on  the  weight  of  the  tires  less  the 
weight  of  the  processed  cotton  contained  therein  on  which 
the  tax  imposed  by  Section  16  of  the  Agricultural  Adjust- 
ment Act  had  been  paid,  was  paid  to  the  Collector.  [R. 
145-146.] 

The  computation  of  the  manufacturers'  excise  tax  was 
rejected  and  disallowed  by  the  Collector,  and  on  or  about 
April  10,  1934,  demand  was  made  upon  Pacific  by  the 
Collector  for  the  payment  of  additional  manufacturers' 
excise  tax  in  the  sum  of  $15,880.64,  together  with  interest 
thereon  in  the  sum  of  $569.74,  which  interest  was  assessed 
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against  Pacific  on  June  9,  1934.  The  additional  manu- 
facturers' excise  tax  demanded  of  Pacific  was  a  tax  of 
2^4  cents  per  pound  on  the  705,806  pounds  of  processed 
cotton  on  which  Pacific  had  paid  the  tax  imposed  by 
Section  16  of  the  Agricultural  Adjustment  Act,  and  the 
weight  of  which,  for  the  purpose  of  computing  the  manu- 
facturers' excise  tax,  was  deducted  by  Pacific  from  the 
weight  of  the  tires  manufactured  and  sold  by  it  during  the 
period  from  August  1,  1933,  through  January  5,  1934. 
In  response  to  the  Collector's  demand,  the  additional  manu- 
facturers' excise  tax  of  $15,880.64  was  paid  by  Pacific  on 
or  about  April  18,  1934,  and  the  interest  thereon  of 
$569.74  was  paid  on  or  about  July  ?S? ,  1934.  The  pay- 
ments were  made  under  written  protest  solely  for  the  pur- 
pose of  avoiding  penalties  and  interest,  and  the  Collector 
was  so  advised  at  the  time  of  payment.  The  Collector,  in 
arriving  at  the  amount  of  the  additional  manufacturers' 
excise  tax  and  the  interest  thereon  to  be  demanded  of 
Pacific,  determined  for  their  convenience  that  the  addi- 
tional tax  should  be  demanded  for  the  months  of  Novem- 
ber and  December,  1933,  and  Pacific  did  not  object  to  this 
action  if  demand  for  an  additional  manufacturers'  excise 
tax  was  to  be  made  but  did  object  to  any  additional  taxes 
being  demanded.     fR.  146-147.] 

On  June  30,  1934,  and  August  14.  1935.  Pacific  as- 
signed everything  it  had  to  the  taxpayer,  including  all 
rights,  claims  and  choses  in  action  against  others,  and 
particularly  in  the  assignment  of  August  14.  1935,  its 
claim  for  refund  of  the  additional  manufacturers'  excise 
taxes  involved  herein.     [R.  148,  191-196.  Exs.  A  and  B.] 

At  the  close  of  business  on  June  30,  1934.  all  the  prop- 
erty and  assets  of  Pacific  had  been  delivered  in  kind  to  the 
taxpayer,  as  the  sole  owner  of  the  former's  stock,  and 


therefore  its  board  of  directors  and  stockholders  held  vari- 
ous meetings  during  that  year  for  the  purpose  of  ratifying 
such  action  as  well  as  the  first  assignment  of  all  its  rights, 
claims  and  choses  in  action  against  others,  and  also  to 
dissolve  the  Pacific  corporation  according  to  law.  [R.  147- 
148,  226-233,  Ex.  I.]  There  was  no  ratification  by  the 
directors  or  stockholders  [R.  226-233],  however,  of  the 
second  assignment  of  August  14,  1935,  whereby  Pacific 
was  purported  to  have  assigned  particularly  its  claim 
against  the  United  States  for  the  refund  of  the  manufac- 
turers' excise  taxes  in  question  [R.  194-196,  Ex.  B],  ap- 
proximately eight  months  after  its  dissolution  on  Decem- 
ber 21,  1934.     [R.  234-235.] 

On  or  about  August  31,  1935,  the  taxpayer  and  Pacific 
each  filed  with  the  local  Collector  a  claim  for  refund  dated 
August  19,  1935,  of  the  additional  manufacturers'  excise 
tax  and  interest  thereon  in  the  aggregate  sum  of  $16,- 
450.39,  which  had  been  paid  by  Pacific  under  protest  as 
described  above.  Each  of  the  claims  was  made  upon  the 
ground,  as  alleged  therein,  that  under  Section  9  of  the 
Agricultural  Adjustment  Act,  Pacific,  in  computing  the 
manufacturers'  excise  tax  on  the  tires  manufactured  and 
sold  by  it,  was  entitled  to  deduct  from  the  weight  of  the 
tires  the  weight  of  the  processed  cotton  therein  on  which 
it  had  paid  a  floor  stocks  tax  under  Section  16  of  the 
Agricultural  Adjustment  Act.  As  an  additional  reason 
for  the  allowance  of  the  taxpayer's  claim,  it  was  alleged 
therein  that  it  was  entitled  to  the  refund  claimed  by  reason 
of  the  above-mentioned  assignment  of  June  30,  1934,  from 
Pacific.     [R.  148-149.] 

On  or  about  April  21,  1936,  the  taxpayer  and  Pacific 
each  filed  with  the  Collector  an  amended  claim  for  refund 
dated  March  30,  1936,  of  the  same  tax  and  interest  as 
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claimed  in  their  orijrinal  claims  for  refund.  Each  of  the 
amended  claims  for  refund  alleged  the  same  g-rounds  for 
its  allowance  as  those  allcj:^ed  in  the  orij:(inal  claims  for 
refund,  and  each  alleged  the  further  reason  for  its  allow- 
ance that  Pacific  had  not  included  the  tax,  the  refund  of 
which  was  claimed,  in  the  price  of  the  articles  on  which 
the  tax  was  imposed,  nor  had  it  collected  the  amount  of 
the  tax  from  the  persons  to  whom  the  articles  were  sold. 
[R.  149.] 

On  May  22,  1936,  the  Commissioner  of  Internal  Reve- 
nue, by  letter  addressed  to  the  taxpayer,  rejected  in  full 
both  its  original  and  amended  claims  for  refund  on  the 
ground  that  there  was  on  file  in  his  office  a  claim  filed  by 
Pacific  for  the  refund  of  the  same  tax,  based  on  the  same 
contentions,  and  that  the  taxpayer's  claims  were  therefore 
duplicate  claims.  On  April  8  and  May  22,  1936,  the 
Commissioner  of  Internal  Revenue  rejected  Pacific's  orig- 
inal and  amended  claims  for  refund,  respectively.  The 
rejections  of  the  claims  were  made  on  the  grounds  that 
the  proper  interpretation  of  Section  9(a)  of  the  Agri- 
cultural Adjustment  Act  did  not  entitle  it  to  a  credit  for 
the  floor  stocks  tax,  paid  on  the  cotton  contents  of  tires, 
in  computing  the  manufacturers'  excise  tax.  No  part  of 
the  additional  manufacturers'  excise  tax  and  interest  in 
the  aggregate  sum  of  $16,450.39,  which  was  paid  under 
protest  by  Pacific,  has  been  repaid  or  refunded  to  the  tax- 
payer or  to  Pacific,  and  no  other  action  than  the  filing  of 
the  claims  for  refund  and  the  bringing  of  this  action  has 
been  brought  or  taken  by  the  taxpayer  or  Pacific  for  the 
recovery  of  the  tax  and  interest  in  question.  [R.  149- 
150.] 

On  July  8.  1936,  the  taxpayer  filed  with  the  Collector 
of  Internal  Revenue  at  Akron,  Ohio,  a  claim  for  abate- 
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ment of  certain  taxes  and  interest  having  no  relation  to 
the  taxes  and  interest  involved  in  this  proceeding,  but  in 
which  the  taxpayer  described  itself  as  the  successor  to 
Pacific  and  in  which  it  made  the  statement  that  Pacific 
transferred  its  assets  to  the  B.  F.  Goodrich  Company  on 
or  about  June  30,  1934,  and  was  dissolved  on  December 
21,  1934.     [R.  150-151.] 

Throughout  the  period  from  August  1,  1933,  to  April 
10,  1934,  Pacific  was  informed  and  believed  that,  for  the 
purpose  of  computing  the  manufacturers'  excise  tax  on 
tires  manufactured  and  sold  by  it,  it  was  entitled,  under 
the  provisions  of  Section  9(a)  of  the  Agricultural  Ad- 
justment Act,  to  deduct  from  the  weight  of  the  tires  so 
sold,  the  weight  of  the  processed  cotton  contained  therein 
upon  which  a  tax  had  been  paid  either  under  Section  9(a) 
or  Section  16  of  the  Agricultural  Adjustment  Act.  Pa- 
cific and  the  taxpayer  at  all  times  prior  to  April  10,  1934, 
believed  that  the  tax  burden  with  respect  to  such  tires 
would  amount  to  $0.044184  per  pound  on  the  processed 
cotton  contained  in  their  tires  and  to  2^4  cents  per  pound 
on  the  remaining  weight  of  the  tires.  At  no  time  during 
the  period  preceding  April  10,  1934,  did  Pacific  or  the 
taxpayer  contemplate  that  either  of  them  would  be  com- 
pelled to  pay  an  additional  manufacturers'  excise  tax  of 
2^  cents  per  pound  on  the  weight  of  the  processed  cotton 
contained  in  such  tires  and  on  which  a  floor  stocks  tax 
had  been  paid  under  Section  16  of  the  Agricultural  Ad- 
justment Act.  All  tires  containing  processed  cotton  which- 
were  held  for  sale  or  other  disposition  by  Pacific  on 
August  1,  1933,  were  sold  and  billed  to  the  purchasers  or 
vendees  of  Pacific  long  before  demand  was  first  made  by 
the  Collector  that  it  pay  an  additional  manufacturers'  ex- 
cise tax  of  2^  cents  per  pound  on  the  weight  of  the  proc- 
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essed  cotton  contained  in  the  tires,  and  after  the  additional 
tax  had  been  demanded  and  paid,  no  additional  billing  was 
made  to  the  purchasers  or  vendees  and  no  additional 
amount  was  collected  from  them.     [R.  151-152.] 

The  court  below  also  found  as  facts,  by  reference  (R. 
152,  par.  XXIII],  substantially  the  following  facts'  taken 
from  the  stipulation  of  facts  entered  into  between  the 
parties  hereto  [R.  80-92,  159-160]  : 

J.  C.  Herbert,  if  called  as  a  witness,  would  have  testified 
that  as  secretary  and  vice  president  of  Pacific  before  its 
dissolution,  he  had  charge  of  the  corporate  books  and 
records  [R.  81],  and  was  familiar  with  the  assets  and 
affairs  of  Pacific.     [R.  82.] 

George  Hubbell,  if  called  as  a  witness,  would  have  testi- 
fied that  as  agent,  cashier,  auditor  and/or  assistant  treas- 
urer of  Pacific  at  various  times,  he  kept  the  books  and 
records  of  Pacific  showing  the  quantity  and  quality  of 
articles — tire  fabrics,  thread  and  other  materials — which 
were  processed  wholly  or  in  chief  \^alue  from  cotton  and 
held  for  sale  on  August  1,  1933:  the  quantity  and  type  of 
tires  Pacific  manufactured  from  such  articles  from  August 
1,  1933,  to  January  5,  1934:  the  cotton  content  and  the 
quantity  of  processed  cotton  contained  and  used  in  the 
manufacture  of  tires  which  comprised  the  articles  proc- 
essed from  cotton  and  held  for  sale  or  other  disposition  by 
Pacific  on  August  1,  1933;  the  other  items  and  matters 
relating  to  taxes  paid  by  Pacific  and  its  dealings  under  all 
the  Revenue  Acts  and  the  Agricultural  Adjustment  Act  of 


■^These  facts  found  by  reference  by  the  District  Court  [R.  152.  par. 
XXIITl  relate  to  the  testimony  two  witnesses  would  have  eiven  if  called  to 
testify,  as  included  in  the  stipulation  of  facts.  [R.  81-92.1  Only  the  por- 
tions thereof,  which  were  not  set  forth  by  the  court  in  its  other  findings  but 
were  found  by  reference,  arc  given  here  in  substance. 
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the  United  States  [R.  83-84]  ;  that  he  was  familiar  with 
and  knew  the  prices  at  which  Pacific  sold  its  tires  during 
the  period  herein;  whether  or  not  the  prices  at  which 
Pacific  sold  the  tires  were  included  in  the  prices  of  the 
tires  sold  from  August  1,  1933,  to  January  5,  1934;  any 
amount  to  cover  any  excise  tax  on  the  processed  cotton 
contained  in  the  tires  manufactured  and  sold  by  Pacific 
during  such  period;  whether  the  prices  at  which  Pacific 
sold  tires  during  such  period,  containing  the  processed 
cotton  on  which  a  tax  was  payable  under  Section  16  of 
the  Agricultural  Adjustment  Act,  were  any  greater  than 
the  prices  at  which  it  sold  tires  containing  processed  cotton 
on  which  a  tax  was  payable  under  Section  9(a)  of  that 
Act;  whether  any  additional  billing  was  made  to  custom- 
ers and/or  vendees  who  purchased  tires  during  that  period 
after  the  assessment  of  the  taxes  here  in  question  [R.  85] ; 
that  Pacific  did  not  include  or  intend  to  include  in  the 
prices  of  its  tires  sold  from  August  1,  1933,  to  January 
5,  1934,  any  amount  to  cover  any  excise  tax  on  the  proc- 
essed cotton  contained  in  the  tires  manufactured  and  sold 
during  that  period;  and  that  the  prices  at  which  Pacific 
sold  the  tires  during  that  period  containing  processed  cot- 
ton on  which  a  tax  was  payable  under  Section  16  of  the 
Agricultural  Adjustment  Act  were  no  greater  than  the 
prices  at  which  it  sold  the  tires  containing  processed  cotton 
on  which  a  tax  was  payable  under  Section  9(a)  of  that 
Act.     [R.  91.] 

On  the  basis  of  the  foregoing  facts,  the  court  below 
concluded  as  a  matter  of  law  and  held  that  Pacific  was 
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entitled  to  have  computed  the  manufacturers'  excise  tax  in 
question  on  the  basis  of  the  weight  of  the  tires  manufac- 
tured and  sold  by  it,  less  the  weight  of  the  processed  cot- 
ton therein  on  which  processing  or  floor  stocks  taxes  had 
been  paid,  and  therefore  the  tax  in  question  was  errone- 
ously and  illegally  collected  and  Pacific  is  entitled,  as  the 
actual  taxpayer,  to  the  refund  thereof  [R.  153-155] ;  that 
the  taxpayer,  the  successor  in  interest  to  Pacific,  did  not 
have  the  right  to  the  refund  of  the  taxes  in  question  be- 
cause of  its  ownership  of  all  the  stock  of  Pacific  or  the 
dissolution  and  distribution  of  all  of  Pacific's  assets  in 
kind  to  the  taxpayer,  but  solely  because  of  the  assignments 
made  by  the  former  to  the  taxpayer ;  that  in  so  far  as  the 
assignments  purported  to  assign  Pacific's  refund  claims 
against  the  United  States  to  the  taxpayer,  they  were  null 
and  void  ad  initio  under  Section  3477,  Revised  Statutes, 
and  therefore  the  taxpayer  acquired  no  rights  to  the  re- 
fund of  the  taxes  sought  to  be  recovered  herein;  and, 
furthermore,  that  the  taxpayer  had  failed  to  establish  that 
the  taxes  in  question  had  not  been  passed  on  to  the  vendees 
or  purchasers  of  the  products  of  Pacific,  within  the  mean- 
ing and  requirements  of  the  pertinent  statutes.  [R.  155- 
156.]  The  court  thereupon  gave  judgment  in  favor  of  the 
United  States,  with  costs,  and  decreed  that  the  taxpayer 
take  nothing.  [R.  157-159.]  From  the  judgment  so 
entered,  the  taxpayer  appealed  to  this  Court.     [R.   170.] 
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Summary  of  Argument. 

1.  Pacific's  two  assignments  purporting  to  transfer  its 
claims  for  refund  of  manufacturers'  excise  taxes  against 
the  United  States  to  the  taxpayer  were  not  executed  in  the 
presence  of  at  least  two  attesting  witnesses  after  the  allow- 
ance of  such  claims,  the  ascertainment  of  the  amount  due 
and  the  issuance  of  a  warrant  for  the  payment  thereof  by 
the  Commissioner  of  Internal  Revenue,  nor  did  they  re- 
cite any  warrant  for  payment  or  acknowledgment  by  a 
proper  officer  who  had  certified  at  the  time  of  making  the 
assignments  that  he  had  read  and  fully  explained  them  to 
the  person  acknowledging  them.  The  assignments  were 
therefore  ineffective  to  permit  the  taxpayer  to  bring  this 
suit  under  the  specific  terms  of  Section  3477,  Revised 
Statutes.  The  refund  claims  were  not  distributed  in  kind 
to  the  taxpayer  upon  Pacific's  dissolution  and  therefore  by 
operation  of  law  at  the  end  of  1934  for  the  reason  that 
the  taxpayer  had  acquired  its  right  to  the  chose  in  action 
by  the  first  voluntary  assignment  for  a  consideration  sev- 
eral months  before  the  dissolution,  and  that  assignment 
was  ineffective  under  Section  3477,  as  heretofore  stated. 
The  claims  could  not  have  been  passed  on  to  the  taxpayer, 
as  the  beneficial  owner  upon  Pacific's  dissolution  at  the 
end  of  1934,  by  operation  of  law.  Tt  follows  that,  under 
Section  3477,  Revised  Statutes,  the  taxpayer  could  not 
properly  maintain  the  present  action  and  is  not  entitled  to 
recover. 

2,  The    grounds    first    advanced    in    the    taxpayer's 
amended  petition  and  relied  upon  herein  are  new,  unre-- 
lated  and  materially  and  fatally  different  from  those  orig- 
inally included  in  the  claims  for  refund  filed  with  and  con- 
sidered   and    rejected   by    the    Commissioner    of    Internal 
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Revenue  to  the  end  that  that  official  was  not  apprised 
thereof.  The  original  claims  were  based  on  a  claimed 
recovery  under  Section  9(a)  of  the  Agricultural  Adjust- 
ment Act  and  also  because  of  the  assignment  of  June  30, 
1934,  and  the  amended  claims  were  based  on  the  same 
grounds  and  on  the  further  ground  that  Pacific  had  alleg- 
edly not  passed  the  taxes  in  question  on  to  its  vendees. 
Not  until  the  filing  of  the  taxpayer's  first  amended  peti- 
tion, however,  when  it  was  too  late  to  have  filed  further 
claims,  did  the  taxpayer  attempt  to  enlarge  upon  the 
grounds  set  forth  in  the  refund  claims  by  alleging  the  new 
grounds  now  relied  upon,  namely,  that  its  right  to  recovery 
was  based  on  its  sole  ownership  of  Pacific's  capital  stock 
and  the  succession  to  its  assets  by  operation  of  law,  and 
also  because  of  the  two  assignments  The  Government 
has  not  waived  the  necessity  of  the  taxpayer's  literal  com- 
pliance with  the  statutory  and  regulatory  requirements 
that  the  bases  relied  upon  in  suit  must  be  the  same  as  those 
set  forth  in  the  refund  claims  of  which  the  Commissioner 
was  apprised  and  upon  which  he  acted,  and  it  is  settled  that 
claims  for  refund  based  on  a  particular  ground  may  not 
form  the  basis  for  a  suit  claiming  recovery  upon  an  en- 
tirely dififerent  ground.  Under  the  regulations  and  authori- 
ties, therefore,  the  taxpayer  is  not  entitled  to  maintain  the 
present  action  or  to  recover  any  refund. 

3.  We  have  already  shown  that  the  assignments  relied 
upon  by  the  taxpayer  did  not  cause  the  taxpayer  to  suc- 
ceed to  Pacific's  claims  for  refund  by  operation  of  law. 
Under  the  facts  herein.  Pacific  was  "the  person  who  paid 
the  tax"  and  therefore,  under  the  pertinent  statute  and 
regulations.  Pacific  alone  was  entitled  to  maintain  the 
present  action  and,   upon   sufificient   proof   in   accordance 
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with  the  specific  requirements  of  the  statute  and  regula- 
tions, to  recover. 

At  all  events,  the  taxpayer  is  not  entitled  to  recover  in 
the  absence  of  proof  that  Pacific  did  not  pass  the  taxes  in 
question  on  to  its  vendees.  The  proof  (testimony  of  Pa- 
cific's former  employee)  submitted  by  the  taxpayer  to  the 
effect  that  Pacific  did  not  pass  the  taxes  on  to  the  pur- 
chasers as  part  of  the  price  of  the  tires  manufactured  and 
sold  to  them  was  properly  objected  to  by  the  Government 
as  being-  insufficient  on  the  grounds  that  it  was  not  the 
best  evidence.  Pacific's  books  of  accounts  and  sales  rec- 
ords, showing  in  fact  whether  or  not  the  taxes  in  question 
had  been  included  in  the  sales  prices  of  the  tires  with 
respect  to  which  they  were  imposed,  would  have  been  the 
best  evidence  but  no  explanation  was  given  by  the  tax- 
payer for  its  failure  to  have  produced  such  vital  records 
and  data.  Since  the  taxpayer  failed  to  meet  the  specific 
requirements  of  the  statutes  and  regulations,  therefore,  it 
was  not  entitled  to  maintain  the  instant  action  for  the 
recovery  of  the  manufacturers'  excise  taxes  in  question. 

It  is  clear  too  that  the  court  below,  upon  a  hearing  and 
full  consideration,  did  not  abuse  its  discretion  in  denying 
the  taxpayer's  motion  to  reopen  the  case  and  submit  fur- 
ther proof.  The  record  (affidavits  accompanying  the  mo- 
tion) indicate  that  the  taxpayer  could  not  have  produced 
any  new  and  material  proof  beyond  that  already  stipulated 
between  the  parties  hereto  and  submitted  to  the  court  upon 
the  trial  of  the  case.  It  is  settled  that  the  granting  or 
refusing  to  grant  a  motion  for  rehearing  on  a  new  trial 
rests  in  the  sound  discretion  of  the  court  to  which  the 
motion  is  addressed  and  such  action  is  reviewable  only  in 
case  of  abuse,  not  shown  herein. 
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4.  The  deduction  or  credit  against  manufacturers* 
excise  taxes  imposed  by  the  1932  Act,  allowed  by  the 
Agricultural  Adjustment  Act  on  cotton  on  which  process- 
ing taxes  were  imposed  by  Section  9(a)  thereof,  does  not 
apply  also  to  cotton  on  which  floor  stocks  taxes  were  im- 
posed by  Section  16  of  that  Act.  Section  9(a)  and  (d) 
(2)  of  the  latter  Act  defines  "processing  taxes"  as  a  tax 
on  the  processing  of  various  articles  (cotton  herein),  and 
makes  a  specific  provision  for  a  credit  therefor,  against 
sales  taxes,  to  the  extent  that  the  processed  taxed  article 
has  been  included  in  the  finished  taxed  product.  Section 
16  of  that  Act,  however,  imposes  but  does  not  define  floor 
stocks  taxes  which  are  taxes  on  the  possession  of  various 
articles  (cotton  herein)  held  for  sale,  and  makes  no  pro- 
vision for  a  credit  for  such  taxes,  against  sales  taxes,  to 
the  extent  that  the  initially  taxed  article  has  been  included 
in  the  finished  taxed  products.  It  is  clear  that  no  provi- 
sion for  a  floor  stocks  tax  credit  may  be  read  into  that 
section  by  implication  or  inference,  merely  because  such  a 
credit  appears  in  Section  9(a)  for  processing  taxes,  lest 
there  be  added  something  entirely  new.  not  in  the  statute, 
to  the  meaning  of  the  word  "processing"  as  defined  in  the 
statute.  There  is  nothing  in  the  statute  to  indicate  or 
imply  that  the  floor  stocks  tax  as  used  in  Section  16  may 
properly  be  used  interchangeably  with  or  in  lieu  of  the 
"processing  tax"  as  used  in  Section  9(a)  of  the  Act. 
Allowance  of  such  a  credit  for  floor  stocks  taxes  is  a 
matter  of  legislative  grace,  and  since  it  is  not  provided 
for — as  is  the  processing  tax — in  the  terms  of  the  statute 
and  the  claim  for  the  allowance  thereof  is  a  claim  to  ex- 
emption, the  taxpayer  must  bring  itself  squarely  within 
the  express  terms  of  the  statute.  This  the  taxpayer  has 
failed  to  do,  and  it  is  therefore  not  entitled  to  recover  or 
to  any  refund. 
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that  the  taxpayer  is  the  taxpayer  by  reason  of  the  assign- 
ment of  June  30,  1934.  and  the  dissolution  of  Pacific  on 
December  21.  1934,  does  not  materially  alter  the  tax- 
payers previous  position  based  on  the  two  assignments 
consistently  adhered  to  until  the  exigency  of  avoiding  the 
consequences  of  the  statute  relating  to  assigned  claims 
against  the  United  States  [  Section  3477.  Revised  Statutes, 
AppendLx.  infra]  became  imminent:  and  consequently,  it 
concluded  as  a  matter  of  law  and  held  that  the  chose  in 
action  did  not  lodge  in  the  taxpajer  because  of  its  sole 
ownership  of  Pacific's  stock  on  the  dissolution  of  that 
corporation  at  the  end  of  1934.  but  solely  by  reason  of 
the  tw^o  assignments  which  were  executed  voluntarily  by 
the  two  corporations  for  expressed  valuable  considera- 
tions; and  therefore  the  taxpayer's  status  as  a  claimant 
against  the  United  States  is  clearly  within  the  proWsions 
of  Section  3477,  Revised  Statutes.     [R.  103-105.  155.] 

While  the  taxpayer  claimed  before  the  court  below  in 
the  original  petition — based  on  the  ground  set  forth  in 
the  claims  for  refund  rejected  by  the  G>mmissioner — that 
it  was  entitled  to  maintain  the  instant  action  and  recover 
the  taxes  in  question  on  the  basis  of  the  assignment  in 
question,  it  now  contends  that  the  distribution  in  kind  by 
Pacific,  pursuant  to  its  dissolution,  was  a  transfer  by 
operation  of  law.  that  the  taxpayer  therefore,  as  trans- 
feree by  operation  of  law  and  sole  stockholder  of  the  dis- 
solved corporation,  could  properly  maintain  this  suit  for 
refund,  and  that  if  the  right  to  the  refimd  did  not  pass 
by  the  assignment,  it  passed  automatically  upon  Pacific's 
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dissolution   to   the  taxpayer,   its   sole   stockholder.^      (Br. 
17-34.) 

We  submit  that  Pacific's  claims  for  refund  against  the 
United  States  were  not  transferred  to  the  taxpayer  by 
operation  of  law  under  circumstances  herein;  that  the  as- 
signments in  question  wholly  failed  to  comply  with  the 
requirements  of  Section  3477,  Revised  Statutes,  and  they 
were  therefore  ineffective  under  that  statute;  and  that  the 
taxpayer  acquired  no  rights  thereunder  to  the  refund  of 
the  taxes  paid  by  Pacific  and  sought  to  be  recovered  here- 
in, as  the  court  below  held.     [R.  103-105,  155.] 

Section  3477,  Revised  Statutes  (31  U.  S.  C.  Section 
203)  provides  that  all  transfers  or  assignments  of  any 
claim  upon  the  United  States — 

*  *  *  shall  be  absolutely  null  and  void,  unless 
they  are  freely  made  and  executed  in  the  presence  of 
at  least  two  attesting  witnesses,  after  the  allowance 
of  such  a  claim,  the  ascertainment  of  the  amount  due, 
and  the  issuing  a  warrant  for  the  payment  thereof. 
Such  transfers,  [and]  assignments  *  *  *  must 
recite  the  w^arrant  for  payment,  and  must  be  acknowl- 
edged by  the  person  making  them,  before  an  ofBcer 
having  authority  to  take  acknowledgments  of  deeds, 
and  shall  be  certified  by  the  officer ;  and  it  must  appear 
by  the  certificate  that  the  officer,  at  the  time  of  the 
acknowledgment,  read  and  fully  explained  the  trans- 
fer, [or]  assignment  *  *  *  to  the  person  acknowl- 
edging the  same,     *     *     * 


^The  taxpayer's  present  contentions  were  asserted  for  the  first  time  upon 
its  filing  the  first  amended  petition  below  [R.  50-75],  almost  two  and  one- 
half  years  after  filing  the  original  suit.  [R.  2-25.]  We  contend  this  is  a 
fatal  variance  from  the  basis  of  the  refund  claims,  submitted  to,  acted  upon 
and  rejected  by  the  Commissioner  of  Internal  Revenue,  which  formed  the 
basis  for  the  original  petition,  as  shown  hereinafter  under  Point  II. 
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None  of  the  foregoing  statutory  rer^|uirements  was  met 
in  the  instant  caiie.  In  the  first  place,  contrary  to  the 
taxpayer's  contention,  the  claims  ff/r  refund  in  ques- 
tion were  not  distributed  in  kind  either  by  Pacific's 
assignment  of  June  30,  1934,  or  by  the  second  assignment 
of  August  14,  1935,  to  the  taxpayer  upon  the  former's 
dissolution  on  December  21,  1934,  and  therefore  by  opera- 
tion of  law.  The  reasons  therefor  are  that  the  first  as- 
signment, made  six  months  before  Pacific's  dissolution, 
could  not  have  been  a  distribution  according  to  the  resolu- 
tions of  the  directors  and  the  stockholders  pursuant  to 
dissolution.  It  was  merely  a  voluntary  assignment  for 
a  consideration  [R.  105.  191],  having  no  possible  re- 
lation to  the  subsequent  dissolution.  The  assignment 
was  eflPective  as  between  the  parties  to  give  the  tax- 
payer the  right  of  any  potential  chose  in  action  against 
the  United  States  so  that  the  subsequent  dissolution  did 
not  distribute  this  claim  in  kind.  This  assignment,  how- 
ever, was  ineffectual  in  so  far  as  the  right  to  maintain 
this  suit  was  concerned  because  of  the  specific  provisions 
of  Section  3477,  Revised  Statutes.  The  claims  were  not 
filed  until  August  31.  1935,'*  and  April  12.  1936.''  [R.  199- 
202,  204-208,  209-214.  215-220).  and  therefore  the>'  had 
not  yet  come  into  being  as  formal  statutory-  claims  for 
refund  asserted  against  the  United  States  at  the  time  the 
proposed   assignments    thereof    were   all^edly    made    by 


1935.  and  iCarch  .V;.  I^y.,  'tr  'b.c-j  -^^rt  r.r*.  -.^A  -^.vh  •>.-  .o::-^.-  -A 
Internal  Rc:\'entie  ontil  Angnst  31,  1935,  and  April  21,  1936;  respeciiTdj. 
[R.  2D9-214,  2l>'220.] 
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Pacific,  and  the  attempted  assignment  of  a  potential  chose 
in  action,  unascertained  as  to  amount  or  allowance,  clearly 
would  come  within  the  specific  prohibition  of  Section  3477, 
Revised  Statutes. 

The  taxpayer  argues  (Br.  33-34)  that  if  the  first 
assignment  of  June  30.  1934,  because  it  was  made  prior 
to  dissolution  of  Pacific,  did  not  effect  a  transfer  of  the 
claim  against  the  United  States  by  operation  of  law,  then 
at  all  events  the  second  assignment  of  August  14,  1935, 
of  this  particular  claim  was  unqualifiedly  a  distribution  of 
this  asset  in  kind  to  the  taxpayer.  It  is  our  view,  how- 
ever, that  the  second  assignment  had  no  effect  whatever 
for  the  reason  that  any  right  of  the  taxpayer  to  the  claim 
against  the  United  States  had  arisen  upon  the  first  assign- 
ment for  a  consideration,  which  was  ineffectual  because  of 
Section  3477,  Revised  Statutes,  and  for  the  further  rea- 
son that  the  second  assignment  occurred  long  after  the 
dissolution.  Since  Pacific,  upon  dissolution  on  December 
21,  1934,  had  "neither  de  jure  nor  de  facto  existence  and 
is  as  legally  extinct  as  a  dead  man,"  as  taxpayer  admits 
(Br.  19),  and  the  second  assignment  and  the  claims  for 
refund  were  not  made  against  the  United  States — osten- 
sibly by  Pacific,  an  extinct  corporation — until  a  year  or 
so  thereafter,  it  necessarily  follows,  of  the  taxpayer's  own 
admission,  that  Pacific  was  without  existence  and  there- 
fore without  power  to  have  made  or  assigned  a  lawful 
or  valid  claim  against  the  United  States.  The  second 
assignment  of  August  14,  1935  [R.  194-196],  allegedly 
assigning  Pacific's  claim  against  the  United  States  to  the 
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taxpayer,  could  not  have  been  made  by  an  extinct  cor- 
poration. It  is  apparent,  therefore,  that  the  claims  in 
question  could  not  have  been  distributed  upon  Pacific's 
dissolution  at  the  end  of  1934  to  the  taxpayer,  its  sole 
stockholder,  by  operation  of  law.  The  second  assignment, 
ostensibly  made  by  Pacific,  was  not  made  until  after  its 
extinction  as  a  corporation,  and  the  two  refund  claims, 
ostensibly  made  by  Pacific  after  dissolution,  were  not  in 
existence  until  lon^  thereafter.  Consequently,  contrary 
to  the  taxpayer's  contentions,  the  dissolution  of  Pacific 
could  not  have  effected  a  transfer  of  its  claims  to  the 
taxpayer  as  the  beneficial  owner  thereof  by  operation  of 
law  or  otherwise. 

There  are  other  requirements  of  the  statute  (Section 
3477,  Revised  Statutes)  not  met  by  the  taxpayer.  Thus, 
the  statute  calls  for  two  attesting-  witnesses,  whereas  the 
assignment  of  June  30,  1934,  relied  on  almost  entirely 
herein  by  the  taxpayer"  (Hr.  19).  contained  an  attesta- 
tion by  Pacific's  secretary.  [R.  103.]  While  the  second 
assignment  did  contain  two  attesting  witnesses  [R.  195]. 
it  nevertheless  was  made  after  the  corporation  had  be- 
come extinct,  and  therefore  was  without  binding  effect. 
Even  more  fatal  is  the  fact  that  the  refund  claims,  at  the 
time  the  proposed  assignments  were  supposedly  executed 


llThe  taxpayer  relics  alr.iost  entirely  on  the  first  assipninent  of  Tnne  30. 
1934  (Br.  19),  but  contends,  apparently  alternatively,  that  if  it  was  in- 
eflfectual  in  effectinp;  distrilnition  npon  dissolntion  of  Pacific  almost  six 
months  later,  then  the  taxpayer  relics  on  the  later  assignment  of  Auciist  14. 
1935.  Since  the  taxpayer  admits,  however,  that  Pacific  was  completely  ex- 
tinct as  a  corporation  upon  its  dissolution  on  Decemher  21,  1942  (Br.  19). 
the  second  alleged  assignment  made  eight  months  later  could  have  had  no 
validity,  as  heretofore  shown. 


—24— 

by  an  extinct  corporation,  had  neither  been  allowed  nor 
ascertained  as  to  the  amount  finally  to  be  due  Pacific  upon 
the  allowance  thereof,  nor  had  a  warrant  been  issued  for 
the  payment  thereof.  [R.  105.]  These  are  specifically 
required  by  the  terms  of  the  statute  before  such  an  as- 
signment may  be  legally  made  in  the  presence  of  two  at- 
testing witnesses,  as  the  court  below  held.  [R.  103-105, 
155.]  Finally,  the  assignments  in  question  did  not  ''recite 
the  warrant  for  payment"  and  were  not  certified  before 
the  maker  by  a  competent  officer  who  made  it  appear  in 
his  certificate  that  he  "at  the  time  of  the  agreement,  read 
and  fully  explained  the  transfer,  [or]  assignment  *  *  * 
to  the  person  acknowledging  the  same,"  as  required  by  the 
statute. 

The  taxpayer  seeks  to  avoid  the  effect  of  its  obvious 
noncompliance  with  Section  3477  by  arguing  that  the 
general  purpose  of  the  statute  is  to  prevent  frauds  on  the 
Treasury,  and  authorities  are  cited  to  that  effect.  (Br. 
24-33.)  Those  cases  are  either  distinguishable  or  stand 
for  the  general  proposition,  substantially,  that  the  succes- 
sor corporation  has  the  right  to  maintain  suit  for  the 
recovery  of  taxes  paid  by  its  predecessor  where  the  plain- 
tiff was  shown  by  authorized  union  to  have  fallen  heir  to 
the  predecessor's  claim  against  the  United  States  through 
consolidation,  reorganization,  liquidation,  etc.,  thereby  be- 
coming the  successor  in  interest,  and  consequently  Section 
3477  was  held  inapplicable.  But  taxpayer  herein  is  not 
shown  to  have  been  the  actual  successor  to  Pacific's  claim 
against  the  United  States  other  than  by  the  statements 
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in  the  totally  unrelated  abatement  claim  which  it  filed  in 
Akron,  Ohio  [R.  151,  239-256,  Ex.  3,  4],  it  having 
actually  succeeded  to  the  claim  in  question,  through  the 
first  assignment  for  a  good  and  valuable  consideration 
and  therefore,  running  counter  to  the  provisions  of  Sec- 
tion 3477,  it  was  not  entitled  to  maintain  the  present 
action,  as  the  court  below  held.  [R.  104,  106-107.]  How- 
ever that  may  be,  we  respectfully  submit  that  the  statute 
should  be  applied  to  the  instant  case  in  which  there  was 
a  complete  failure  to  comply  with  each  of  the  statutory 
requirements,  regardless  of  the  absence  of  any  element  of 
fraud  upon  the  Treasury.  Cf.  National  Bank  of  Com- 
merce V.  Downie,  218  U.  S.  345;  Spofford  v.  Kirk,  97 
U.  S.  484;  Manhattan  Commercial  Co.  v.  Paul,  216  N.  Y. 
481.  Thus,  in  The  John  Shillito  Co.  v.  McClnng,  51  Fed. 
868  (C.  C.  A.  6th),  the  court  held  that  the  assignment 
of  an  unliquidated  claim  for  customs  duties  alleged  to  have 
been  illegally  exacted  is  void  under  the  statute.  It  may 
be  observed  that  although  taxpayer  characterizes  the  cases 
it  cited  as  holding  the  statute  applicable  to  assignments  by 
operation  of  law  under  circumstances  comparable  to  those 
in  the  case  at  bar,  none  of  the  cases  relied  upon  excuses 
total  contravention  of  all  the  statutory  requirements  in  a 
situation  similar  to  that  involved  in  the  instant  case,  and 
it  has  already  been  shown  that  the  claims  for  refund,  born 
long  after  Pacific's  dissolution,  were  not  inherited  by  tax- 
payer by  operation  of  law  or  otherwise. 
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TI. 

The  Taxpayer  Is  Not  Entitled  to  Maintain  the  Instant 
Action  and  to  Recover  a  Refund  Because  the 
Grounds  Relied  Upon  in  the  Claims  Filed  by  Pa- 
cific With  the  Collector  and  Alleged  in  the  Orig- 
inal Petition  Differ  Materially  From  the  New  and 
Unrelated  Grounds  Relied  Upon  in  the  Present 
Suit/^ 

As  the  court  below  stated,  there  is  a  variance  between 
the  grounds  relied  upon  by  the  taxpayer  and  Pacific  in 
the  rejected  claims  for  refund^^  on  which  the  taxpayer's 
right  of  recovery  was  based  solely  on  the  two  assignments, 
as  in  the  original  petition  [R.  2-25],  and  the  new  grounds 
set  forth  for  the  first  time  in  the  taxpayer's  first  amended 
petition,  filed  two  and  one-half  years  later.  [R.  50-78.] 
In  the  latter,  the  taxpayer  based  its  claim  to  recovery  of 
the  tax  in  question  on  the  grounds  of  its  sole  ownership 
of  Pacific's  stock  and  that  if  it  did  not  succeed  to  Pacific's 
right  to  recover  by  reason  of  the  two  assignments  orig- 
inally relied  upon,  then  it  succeeded  thereto  by  operation 
of  law  upon  the  distribution  of  Pacific's  assets  in  June, 
1934,  and  its  dissolution  in  December,  1934.  [R.  102.] 
The  court  held,  however,  that  while  there  must  be  literal 


l^While  this  point  was  not  urged  by  the  Government  in  the  court  below, 
it  is  settled  that  the  Government  is  free  to  sustain  its  case  upon  any  legal 
ground  which  will  support  it.  LcTiillc  v.  Scoficld,  308  U.  S.  415,  421,  422; 
United  States  v.  Ryerson,  312  U.  S.  260.  The  filing  of  a  timely  claim  for 
refund  is,  of  course,  a  prerequisite  to  the  maintenance  of  a  suit.  United 
States  V.  Felt  &  Tarrant  Co..  283  U.  S.  269. 

i^The  claims  filed  by  the  taxpayer  were  summarily  rejected  by  the 
Commissioner  because  they  were  merel}-"  duplicate  claims  of  those  filed  by 
Pacific,  containing  the  same  l)asis  for  the  recovery  of  the  same  tax.  [R.  HP- 
ISO.]  Since  the  taxpayer  apparently  relies  no  further  on  them,  we  have 
not  dealt  with  them  herein. 
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compliance  with  the  statutory  requirements  that  a  claim 
be  filed  before  suit  may  properly  be  brought  for  a  tax 
refund  and  the  Treasury  Regulations  require  that  claims 
for  refund  specify  in  detail  each  ground  upon  which  they 
rely,  as  well  as  facts  sufficient  to  apprise  the  Commissioner 
of  the  exact  basis  thereof  [Treasury  Regulations  46, 
Article  71,  Appendix,  iiifTa\\  such  requirements  were  in 
effect  waived  herein  by  the  Commissioner's  rejecting  all 
the  claims  on  the  broad  ground  that  neither  the  taxpayer 
nor  Pacific  had  a  right  to  a  refund  under  the  Commis- 
sioner's interpretation  of  Section  9(a)  of  the  Agricultural 
Adjustment  Act  [Appendix,  infra],  without  insisting 
upon  their  literal  compliance  with  the  requirements  of  the 
Regulations.     [R.  103.] 

We  submit,  however,  that  the  grounds  first  advanced 
in  the  amended  petition  and  relied  upon  here,  were  new, 
unrelated  and  materially  and  fatally  different  from  those 
included  in  its  claims  for  refund  fikd  with  the  Collector 
and  rejected  by  the  Commissioner  to  the  end  that  the 
Commissioner  was  not  apprised  of  the  exact  basis  thereof 
and  consequently,  under  the  Regulations  and  authorities 
cited  hereafter,  the  taxpayer  is  not  entitled  to  recover. 

Thus,  in  the  original  claims  for  refund  filed  by  the  tax- 
payer and  Pacific  on  August  31,  1935.  it  was  claimed 
that  they  were  entitled  to  recover  under  Section  9(a)  of 
the  Agricultural  Adjustment  Act  and.  additionally,  in  the 
taxpayers'  claim  that  it  was  entitled  to  recover  because 
of  the  assignment  of  June  30,  1934.  [R.  148-149.  199- 
202,  209-214.]     In  the  amended  claims  filed  on  April  21, 
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1936,  they  made  the  same  claims  for  the  same  taxes  and 
interest  as  originally  claimed,  and  further  that  Pacific  had 
not  passed  the  taxes  in  question  on  to  the  vendees.  [R.  149, 
204-208,  215-220.]  Not  until  the  first  amended  petition'* 
was  filed  on  February  5,  1940 — without  having  timely 
filed  any  further  claims  for  refund,  setting  forth  the  new 
grounds  relied  upon  herein'^ — was  the  basis  set  forth  in  the 
refund  claims  attempted  to  be  enlarged  upon  by  the  alle- 
gations that  the  taxpayer's  right  to  recovery  was  based 
on  its  sole  ownership  of  Pacific's  assets  and  its  capital 
stock,  and  also  because  of  the  two  assignments  of  June 
30,  1934,  and  August  14,  1935.     [R.  50-78.] 

Thus  the  taxpayer  is  now  relying  on  entirely  different 
and  unrelated  grounds  from  those  set  forth  in  the  claims 
for  refund  which  were  considered  and  rejected  by  the 
Commissioner.  We  therefore  deny  the  correctness  of  the 
holding  of  the  court  below  that  the  Commissioner's  re- 
jection of  the  claims  had  effected  a  waiver  of  his  right  to 
insist  that  the  grounds  asserted  in  the  suit  correspond  to 


i4At  the  time  of  filing  the  first  amended  petition  on  February  5,  1940, 
it  was  too  late  to  have  filed  further  claims  setting  forth  the  new  bases  now 
relied  upon  for  the  reason  that  the  taxes  were  paid  in  1934  [R.  146],  and 
the  law  and  authorities  require  that  claims  for  the  refund  of  excise  taxes 
must  l)e  filed  within  four  years  after  payment  of  such  taxes  (Section  3313, 
I.  R.  C.)  ;  and  that  valid  amended  claims  setting  forth  new  and  unrelated 
grounds  from  those  included  in  the  original  claims  must  be  filed  l>efore  the 
expiration  of  the  statute  of  limitations.  United  States  v.  Audre^^'s,  302 
U.  S.  517;   United  States  v.  Garbutt  Oil  Co.,  302  U.  S.  528. 

l^While  it  was  stipulated  between  the  parties  hereto  that  the  petition 
and  the  amendment  thereto  may  be  amended  in  the  particulars  as  set  forth 
in  the  taxpayer's  first  amended  petition  [R.  78,  par.  (a)],  that  was  merely 
an  agreement  to  the  amendment  as  filed  and  not  an  admission  of  the  truth 
of  the  allegations  set  forth  therein.  This  is  shown  by  the  further  stipula- 
tion that  the  defendant's  answer,  denying  the  taxpayer's  allegations  in  the 
original  petition  [R.  41-48],  was  deemed  to  be  equally  an  answer  to  those 
in  the  amended  petition.     [R.  78-79,  par.   (b).] 
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those  asserted  in  the  claims.  No  waiver  was  effected  by 
the  rejection  of  the  claims  on  the  ground  that  no  right  of 
refund  existed  in  the  taxpayer  or  Pacific. 

It  is  settled  that  a  claim  for  refund  based  on  a  particu- 
lar ground  may  not  form  the  basis  for  suit  claiming  re- 
covery of  taxes  upon  an  entirely  different  ground.  United 
States  V.  Felt  &  Tarrant  Co.,  283  U.  S.  269  (holding  that 
refund  claims  based  upon  the  application  for  special  assess- 
ment of  profits  tax  did  not  form  the  basis  for  a  suit 
claiming  depreciation  of  patents);  Real  Estate  Title  Co. 
V.  United  States,  309  U.  S.  13.  This  Court  has  so  held. 
United  States  v.  Burns,  114  F.  (2d)  1023.  In  United 
States  V.  Felt  &  Tarrant  Co.,  supra,  the  Supreme  Court 
stated  (pp.  272-273): 

One  object  of  such  requirements  is  to  advise  the 
appropriate  officials  of  the  demands  or  claims  in- 
tended to  be  asserted,  so  as  to  insure  an  orderly  ad- 
ministration of  the  revenue,  Nichols  v.  United  States, 
supra,  p.  130,  a  purpose  not  accomplished  with  re- 
spect to  the  present  demand  by  the  bare  declaration 
in  respondent's  claim  that  it  was  filed  "to  protect  all 
possible  legal  right  of  the  taxpayer."  The  claim  for 
refund,  which  §1318  makes  prerequisite  to  suit,  ob- 
viously relates  to  the  claim  which  may  be  asserted  by 
the  suit.  Hence,  quite  apart  from  the  provisions  of 
the  Regulation,  the  statute  is  not  satisfied  by  the  filing 
of  a  paper  which  gives  no  notice  of  the  amount  or 
nature  of  the  claim  for  which  the  suit  is  brought, 
and  refers  to  no  facts  upon  which  it  may  be  founded. 
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The  Court  of  Claims,  in  allowing  recovery,  relied 
upon  Tucker  v.  Alexander,  supra,  and  upon  the  fact 
that,  at  the  time  when  respondent  filed  its  return  and 
its  claim  for  refund,  the  Treasury  had  consistently 
refused  to  allow  deductions  from  gross  income  for 
exhaustion  of  patents.  Consequently  it  held  that  the 
filing  of  a  demand  which  was  certain  to  be  refused 
was  a  futile  and  unnecessary  act.  But  in  Tucker  v. 
Alexander  the  right  of  the  Government  to  insist  upon 
compliance  with  the  statutory  requirement  was  em- 
phasized. Only  because  that  right  was  recognized 
was  it  necessary  to  decide  whether  it  could  be  waived. 
The  Court  held  that  it  could,  and  that  in  that  case  it 
had  been  waived  by  the  stipulation  of  the  collector 
filed  in  court.  Here  there  was  no  compliance  with  the 
statute  nor  was  there  a  waiver  of  its  condition,  since 
the  Commissioner  had  no  knowledge  of  the  claim  and 
took  no  action  with  respect  to  it. 

The  necessity  for  filing  a  claim  such  as  the  statute 
requires  is  not  dispensed  with  because  the  claim  may 
be  rejected.  It  is  the  rejection  which  makes  the  suit 
necessary.  An  anticipated  rejection  of  the  claim, 
which  the  statute  contemplates,  is  not  a  ground  for 
suspending  its  operation.  Even  though  formal,  the 
condition  upon  which  the  consent  to  suit  is  given  is 
defined  by  the  words  of  the  statute,  and  "they  mark 
the  conditions  of  the  claimant's  right."  Rock  Island 
R.  R.  V.  United  States,  254  U.  S.  141,  143.  Com- 
pliance may  be  dispensed  with  by  waiver,  as  an  ad- 
ministrative act.  Tucker  v.  Alexander,  supra;  but  it 
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ls not  within  the  judicial  province  to  read  out  of  the 
statute  the  requirement  of  its  words.    Rand  v.  United 
States,  249  U.  S.  503,  510. 

Likewise  in  the  present  case  there  was  no  compliance 
with  the  statute,  nor  was  there  a  waiver  of  its  condition 
as  there  was  in  Tucker  v.  Alexander,  275  U.  S.  228,  since 
the  Commissioner  had  not  been  advised,  in  the  claims  for 
refund,  of  the  new  grounds  relied  upon  in  the  taxpayer's 
first  amended  petition,  and  consequently  could  have  taken 
no  action  with  respect  thereto.  While  the  rules  laid  down 
by  the  Supreme  Court  in  the  Felt  &  Tarrant  Co.  case  have 
not  been  strictly  adhered  to  by  all  of  the  courts,  departure 
therefrom  has  been  principally  in  cases  involving  mate- 
rially different  facts  (such  as,  for  example,  where  the 
grounds  relied  upon  in  the  suit  were  substantially  the  same 
as  those  set  forth  in  the  refund  claim  {United  States 
Paper  Exports  Ass'n  v.  Bowers,  6  F.  Supp.  735  (S.  D. 
N.  Y.),  reversed  on  another  ground,  80  F.  (2d)  82  (C.  C. 
A.  2d)),  or  in  those  cases  decided  prior  to  the  Supreme 
Court's  decision  in  the  Felt  &  Tarrant  Co.  case.  Failure 
of  the  Government  to  have  expressly  asserted  in  the 
answer  that  the  taxpayer's  claims  were  insufficient  to  sup- 
port the  grounds  alleged  in  the  first  amended  petition  was 
not  a  waiver  by  the  Government.  Aladdin  Co.  v.  Wood- 
worth,  43  F.  (2d)  150  (Mich.). 
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III. 

The  Taxpayer  Is  Not  Entitled  to  Recover  Since  It 
Was  Not  "the  Person  Who  Paid  the  Tax,"  nor 
Has  It  Established  by  Requisite  Proof  That  Pa- 
cific, the  Real  Taxpayer,  Did  Not  Pass  the  Taxes 
in  Question  on  to  Its  Vendees,  as  Required  by  the 
Statute  and  Regulations  in  Order  to  Recover. 

The  court  below  held  that  the  taxpayer  failed  to  bring 
itself  strictly  within  the  terms  and  requirements  of  Section 
621(d)  of  the  Revenue  Act  of  1932  [Appendix,  infra]  as 
"the  person  who  paid  the  tax"  since  it  was  a  corporate 
entity  separate  from  Pacific,  the  actual  corporate  taxpayer; 
that  Pacific  paid  the  tax  while  it  was  conducting  business 
under  its  own  name  and  in  its  own  capacity,  filed  its  own 
tax  returns,  paid  under  protest,  upon  demand,  the  taxes 
in  question  partly  before  and  partly  after  the  assignment 
of  June  30,  1934,  and  claimed  the  right  to  the  refund  of 
the  portion  thereof  which  is  the  subject  matter  of  the 
instant  action ;  and  that  the  assignments  relied  upon  by  the 
taxpayer  herein  recite  that  they  were  made  for  good  and 
valuable  consideration  inuring  to  Pacific,  the  record  not 
showing  what  items  made  up  such  consideration.  It  held 
further  that  the  taxpayer  is  conclusively  barred  from 
recovery  for  it  failed  to  meet  the  requisite  burden  of  prov- 
ing that  the  taxes  in  question  had  not  been  passed  on  by 
Pacific  to  its  vendees.     [R.  105-108.] 

The  statute  and  regulations  require  that  before  a  re- 
fund of  manufacturers'  excise  taxes  may  be  made  pursu- 
ant to  court  decision  or  otherwise,  "the  person  who  paid 
the  tax"  must  establish,  as  required  by  the  Commissioner's 
regulations,  that  (1)  "he  has  not  included  the  tax  in  the 
price  of  the  article  in  respect  to  which  it  was  imposed,  nor 
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collected  the  amount  of  the  tax  from  the  vendee  or  (2) 
that  he  has  repaid  the  amount  of  the  tax  to  the  ultimate 
l)urchaser  of  the  article,  or  unless  he  files  with  the  Com- 
missioner written  consent  of  such  ultimate  purchaser  to 
the  allowance  of  the  credit  or  refund."  Section  621  (dj, 
Revenue  Act  of  1932;  Regulations  46,  Art.  71.'" 

(a)  The  Taxpayer  Was  Not  "the  Person  Who  Paid 
THE  Tax"  and  Therefore  May  Not  Recover. 

The  taxpayer  admits  that  the  phrase  "the  person  who 
paid  the  tax"  has  not  been  previously  construed  by  the 
courts.  It  contends,  however,  that  since  it,  as  transferee 
or  assignee  by  operation  of  law  of  the  person  who  paid  the 
tax  herein,  is  not  within  the  prohibition  of  Section  3477 
of  the  Revised  Statutes,  it  as  such  an  assignee  by  operation 
of  the  law  must  be  regarded  as  the  person  who  paid  the 
tax  under  Section  621(d)  of  the  1932  Act.''    (Br.  56-67.) 

We  have  already  shown,  however,  that  the  taxpayer  did 
not  succeed  to  Pacific's  right  of  action  herein  by  operation 
of  law  but,  solely  through  the  instrumentality  of  the  first 
assignment  given  for  adequate  and  valuable  consideration 


i^Substantially  the  same  requirements  are  set  forth  in  the  Revenue  Act 
of  1936,  c.  209,  47  Stat.  1648,  as  conditions  requisite  for  the  allowance  of 
refunds  of  taxes  collected  under  the  Agricultural  Adjustment  Act  pursuant 
to  court  decision  or  otherwise  (Section  902(a)  and  (h)).  cited  hv  the  tax- 
payer as  an  analogous  statute  under  whicli  relief  has  heen  given  to  trans- 
ferees and  assignees.  (Br.  57-59.)  That  statute,  however,  can  have  no 
application  herein  since  it  permits  refunds  of  such  taxes  only  if  the  claim 
therefor  was  filed  after  its  enactment  on  June  22,  1936,  and  prior  to  July  1. 
1937  (Section  903),  whereas  the  taxpaver's  and  Pacific's  claims  for  refund 
were  filed  on  August  31,  1935,  atid  April  21,  1936  [R.  148-149],  for  manu- 
facturers' excise  taxes  collected  under  Section  602  of  the  1932  .\ct.  [Appen- 
dix, infra.]  The  authorities  cited  by  the  taxpayer  in  connection  therewith 
(Br.  58-62),  therefore,  have  no  rclevancv  or  application  herein,  as  the  court 
l)elow  stated.     [R.  101.] 

i^G.  C.  M.  21058,  1939—1  Cum.  Bull.  (Part  1)  280.  on  which  the  tax- 
payer relies  (Rr.  56-57),  applies  to  refunds  of  taxes,  collected  under  the 
.Agricultural  Adjustment  Act,  allowed  to  lie  made  under  the  conditions  speci- 
fied in  Sections  902-903  of  the  1936  Act,  and  therefore  has  no  application 
herein.     See  fn.  16,  supra. 
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— the  specific  items  comprising  which  are  not  shown  by 
the  record  [R.  105] — lowing  from  taxpayer  to  Pacific, 
as  the  court  below  properly  held  [R.  107]  ;  and  therefore 
the  taxpayer  may  not  claim  the  right  of  action  as  trans- 
feree, assignee  or  otherwise,  for  the  recovery  of  the  ex- 
cise taxes  here  in  question  paid  by  another  taxpayer,  a 
separate  and  distinct  corporate  entity.  We  have  also 
shown  that  the  assignments  were  expressly  prohibited  and 
rendered  ineffective  by  the  provisions  of  Section  3477  of 
the  Revised  Statutes.  Therefore,  Pacific  alone  was  entitled 
to  sue  for  the  tax.  But  even  if  Section  3477  of  the  Re- 
vised Statutes  did  not  bar  this  suit,  the  taxpayer  cannot 
recover  because  Section  621(d)  imposes  another  require- 
ment, namely,  that  a  refund  shall  be  allowed  only  to  the 
person  who  paid  the  tax. 

Pacific  alone  was  "the  person  who  paid  the  tax,"  en- 
titled to  maintain  the  action  and,  upon  sufficient  proof  in 
accordance  with  the  specific  requirements  of  the  statute 
and  regulations,  to  recover.  Section  621(d),  1932  Act; 
Regulations  46,  Art.  71.  A  transferee  is  not  the  person 
who  paid  the  tax.  In  Cozvpcus  v.  United  States  (W.  D. 
S.  C),  15  A.F.T.R.794,  affirmed  on  other  grounds  79  F. 
(2d)  553  (C.  C.  A.  4th),  it  was  held  that  the  plaintiff  cor- 
poration which  acquired  the  stock  of  the  taxpayer  corpo- 
ration for  cash  and  a  small  amount  of  stock  without  any 
reorganization  of  the  taxpayer  corporation,  was  not  en- 
titled to  recover.  Dalian  Foundries  v.  United  States,  56 
F.  (2d)  483  (C.  Cls.).  Cf.  Keith  v.  Woodworth,  115  F. 
(2d)   (S97   (CCA.  6th)  (denying  recovery  of  the  taxes 
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paid  by  another  corporation )  ;  Uiirjar  v.  Higgins,  27  F. 
Supp.  904  (S.  D.  N.  Y.  )  (holding  a  judgment  creditor  of 
the  taxpayer  could  not  maintain  tlie  snit  for  recovery)  :  cf. 
also,  conversely,  Lion  Coal  Co.  v.  Anderson,  62  F.  (2d) 
325  (C.  C.  A.  10th)  (holding  that  the  payment  made  by  a 
transferee,  even  though  paid  under  protest,  was  not  re- 
coverable in  the  absence  of  a  showing  that  the  transferee 
was  not  liable  for  the  tax)  ;  Central  Aguirre  Sugar  Co. 
V.  United  States,  2  F.  Supp.  538  (C.  Cls.)  (holding  a 
transferee  corporation  which  made  a  voluntary  payment 
of  taxes  due  from  its  transferor  was  not  entitled  to  re- 
cover) ;  Charles  A.  Zalin  Co.  v.  United  States,  6  F.  Supp. 
317  (C.  Cls.)  (holding  a  suit  filed  after  the  expiration  of 
the  period  for  which  the  corporation  was  continued  under 
the  state  statute  could  not  be  maintained) ;  and  Wlestern 
Knitting  Mills  v.  United  States,  2  F.  Supp.  119  (C.  Cls.) 
(holding  that  the  corporation  was  not  entitled  to  recover 
in  a  suit  against  the  United  States  for  an  amount  of  a 
refund  paid  to  its  successor). 

(b)  The  Taxpayer  Is  Not  Entitled  to  Recover  in 
THE  Absence  of  Proof  That  Pacific  Did  Not 
Pass  the  Taxes  in  Question  on  to  Its  Vendees. 

The  court  below  held  that  the  taxpayer's  failure  to  have 
sustained  the  statutory  burden  of  proving  the  crucial  issue 
that  Pacific  did  not  pass  the  taxes  in  question  on  to  its 
vendees  was,  under  the  facts  herein,  an  insuperable  barrier 
to  its  recovery  of  any  refund.     (R.  107-108.] 

The  tax]iayer  contends  that  the  former  employees  who 
kept  the  books  of  Pacific  were  competent  to  testifv  that 
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the  additional  taxes  in  fiuestion  were  not  included  in  the 
sales  prices  of  the  articles  in  respect  to  which  they  were 
imposed,  and  that  therefore  the  court  below  erred^*  in 
denying  relief  on  the  sole  ground  that  the  person  who  paid 
the  tax  (Pacific)  had  not  itself  estabhshed  the  necessary 
facts  required  as  proof  under  the  statute.      (Br.  66-67.) 

We  submit,  however,  that  the  court  below  correctly  held 
that  the  taxpayer  failed  to  meet  the  statutory  burden  of 
establishing  that  the  taxes  in  question  were  not  passed  on 
by  Pacific  to  its  vendees  as  a  part  of  the  prices  of  the  tires 
manufactured  and  sold  by  it  during  the  period  involved 
herein,  or  if  passed  on,  that  it  paid  the  amount  thereof  to 
the  ultimate  purchasers,  as  required  by  the  statute  and 
regulations  (Section  621(d)  of  the  Revenue  Act  of  1932; 
Article  71  of  Treasury  Regulations  46)  in  order  that 
recovery  may  be  had. 

In  this  connection,  the  Government  entered  into  a  stipu- 
lation— with  a  reservation  as  to  its  sufficiency   [R.   136- 


i^The  taxpayer  also  contends  (Br.  69-74)  that  the  court  below  abused  its 
discretion  in  denying  its  motion,  supported  by  several  affidavits,  to  reopen 
the  case  and  admit  further  proof  on  this  issue.  [R.  110-135.]  The  record 
shows,  however,  that  the  motion  was  properly  opposed  by  the  Government 
[R.  136-139]  and  upon  a  showing  that  the  taxpaj'er  had  already  submitted 
in  evidence  a  stipulation  of  facts  entered  into  between  the  parties  hereto 
[R.  80-92]  that  its  witnesses,  if  called,  would  testify  substantially  to  the 
same  proof  as  was  sought  to  be  submitted  by  the  motion  to  reopen  the  case, 
the  court,  upon  a  hearing  had  thereon,  rendered  an  oral  opinion  and  denied 
the  motion.     [R.  139-140.] 

It  is  settled  that  the  granting  or  refusing  to  grant  a  motion  for  rehear- 
ing or  a  new  trial  rests  in  the  sound  discretion  of  the  court  or  tribunal  to 
which  the  motion  is  addressed,  and  the  action  taken  therein  is  reviewable 
only  in  case  of  abuse  shown.  Mcu'coinb  v.  Wood,  97  U.  S.  581,  583-584; 
Railzvay  Company  v.  Heck,  102  U.  S.  120;  Holmgren  v.  United  States,  217 
U.  S.  509,  521.  Since  it  is  plain  from  the  record  [R.  136-139]  that  the  tax- 
payer could  have  adduced  no  new  arid/or  material  proof  beyond  that  already 
stipulated  between  the  parties  and  submitted  to  the  court  at  the  trial  of  the 
case  [R.  80-92,  159-160],  there  was  clearly  no  abuse  when  the  court,  upon  a 
hearing  and  full  consideration,  in  its  sound  discretion  denied  the  motion. 
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138] — with  counsel  for  the  taxpayer  [R.  80-92]  that  a 
former  employee  (one  Hubbell,  cashier  and  auditor)  of 
Pacific,  if  called  as  a  witness,  would  have  testified  substan- 
tially that  he  was  familiar  with,  supervised,  controlled  and 
kept  the  books  and  records  of  Pacific  during  the  period 
here  in  question  and  knew  the  prices  at  which  Pacific  sold 
the  tires  at  all  times  applicable  herein;  that  during  the 
period  from  August  1,  1933,  to  January  5,  1934,  Pacific 
neither  included  nor  intended  to  include  in  the  price  of 
the  tires  sold  during  that  period  any  amount  to  cover  any 
excise  taxes  on  the  processed  cotton  contained  in  the  tires 
manufactured  and  sold  by  it  during-  that  period;  and  that 
the  prices  at  which  Pacific  sold  its  tires  during  the  period 
in  question  were  no  greater  for  tires  containing  processed 
cotton  on  which  a  tax  was  payable  under  Section  16  of  the 
Agricultural  Adjustment  Act  [Appendix,  infra]  than  the 
prices  at  which  it  sold  tires  during  the  same  period  con- 
taining processed  cotton  on  which  a  tax  was  payable  under 
Section  9  of  that  Act.     [R.  83-84,  85,  91.] 

This  was  substantially  the  entire  evidence  relied  upon 
by  the  taxpayer  in  an  attempt  to  establish  that  the  taxes 
in  question  had  not  been  passed  on  by  Pacific  in  the  sale 
of  its  tires  to  the  vendees.  No  books  of  account  or  sales 
records  were  produced  showing,  in  fact,  whether  or  not 
the  taxes  in  question  were  included  in  the  prices  of  the 
tires  with  respect  to  which  they  were  imposed — proof  defi- 
nitely required  by  the  statute  and  regulations — and  no 
explanation  was  given  by  the  taxpayer  for  failure  to  ha\e 
produced   such   vital   records   and   data.      The   taxpayer's 
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only  offer  of  proof,  therefore,  consisted  merely  of  the 
statements  of  one  of  Pacific's  former  employees.  This 
was  insufficient  to  show  that  the  tax  had  not  been  passed 
on.  Cudahy  Packing  Co.  v.  United  States,  126  F.  (2d) 
429  (C.  C.  A.  7th) ;  United  States  v.  H.  T.  Poindexter  & 
Sons  Merchandise  Co.  (C.  C.  A.  8th),  decided  June  30, 
1942  (1942  P.  H.,  par.  62852);  Lusiers,  Inc.,  v.  Nee. 
106  F.  f2d)  130  (C.  C.  A.  8th),  certiorari  denied  309 
U.  S.  660;  Honorhilt  Products,  Inc.,  v.  Commissioner, 
119  F.  (2d)  797  (C.  C.  A.  3d) ;  United  States  v.  Jeffer- 
son Electric  Co.,  291  U.  S.  386;  Duradene  v.  Magruder, 
21  F.  Supp.  426  (Md.),  affirmed  95  F.  (2d)  999  (C  C.  A. 
4th) ;  Houbigant,  Inc.,  v.  Commissioner,  31  B.  T.  A.  954, 
affirmed  80  Fed.  (2d)  1012  (C.  C.  A.  2d),  certiorari  de- 
nied, 298  U.  S.  669.  The  Government,  considering  such 
proof  insufficient,  objected  to  the  materiality  of  such 
statements  on  the  ground  that  they  were  not  the  best  evi- 
dence to  show  that  the  tax  had  not  been  passed  on  [R. 
108,  137-138],  the  best  evidence  consisting,  of  course,  of 
the  books  and  records  of  the  sales  prices  of  Pacific  during 
the  period  in  question.  Unless  a  taxpayer  meets  the  spe- 
cific requirements  of  the  statute,  no  action  can  be  main- 
tained for  the  recovery  of  manufacturers'  excise  taxes.^® 
Section  621(d),  Revenue  Act  of  1932;  Art.  71,  Regula- 
tions 46;  L.  T.  Piver,  Inc.,  v.  Hoey,  101  F.  (2d)  68  (C.  C. 
A.  2d).  The  taxpayer  failed  to  meet  those  requirements 
herein. 


l^Even  in  the  event  of  recovery  of  manufacturers'  excise  taxes,  interest 
thereon  in  no  case  may  he  allowed.  Section  621(c),  Revenue  Act  of  1932. 
While  this  section  was  amended  hy  the  Revenue  Act  of  1935  to  allow  6% 
interest  on  such  recoveries  (Sec.  401(c)),  the  amendment  has  been  held  not 
to  apply  to  paj-ments  made  for  any  period  prior  to  October  1,  1935  (S.  T. 
900,  1940-1  Cum.  Bull.  247). 
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IV. 

The  Deduction  or  Credit  Against  Manufacturers'  Ex- 
cise Taxes  Imposed  by  Section  602  of  the  1932 
Act,  Allowed  by  Section  9(a)  of  the  Agricultural 
Adjustment  Act  on  Cotton  on  Which  Processing 
Taxes  Were  Imposed  and  Paid  Pursuant  to  That 
Section,  Does  Not  Apply  Also  to  Cotton  on  Which 
Floor  Stocks  Taxes  Were  Imposed  and  Paid 
Pursuant  to  Section  16  of  That  Act. 

During  the  period  here  in  question  Pacific  manufactured 
and  sold  tires  containing  approximately  705,806  pounds  of 
cotton  fabric  in  various  states  of  manufacture,  upon  which 
it  had  paid  a  so-called  floor  stocks  tax  levied  under  Section 
16  of  the  Agricultural  Adjustment  Act  at  the  rate  of 
approximately  $.04  per  pound.  Tn  computing  the  manu- 
facturers' excise  tax  imposed  at  the  rate  of  $.0234  per 
pound  by  Section  602  of  the  1932  Act  on  the  manufacture 
and  sale  of  tires.  Pacific  took  deduction  or  credit  there- 
from for  the  floor  stocks  tax,  already  imposed  and  paid 
under  Section  16,  on  the  cotton  contained  in  the  tires  al- 
though Section  16  makes  no  provision  therefor.  The 
credit  or  deduction  thus  taken  for  floor  stocks  tax  in  com- 
puting its  sales  tax  under  Section  602  was  disallowed  by 
the  Commissioner  of  Internal  Revenue,  and  assessment 
thereof  as  additional  manufacturers'  excise  tax  was  made 
which,  upon  demand.  Pacific  i)aid  under  protest.  Pacific 
thereupon  filed  claims  therefor  which  were  rejected  bv  the 
Commissioner  on  the  ground  that  the  projier  interpretation 
of  Section  9(a)  of  the  Agricultural  Adjustment  Act  did 
not  entitle  Pacific  to  a  credit  for  floor  stocks  taxes,  pre- 
viously paid  on  the  cotton  content  of  the  tires,  in  comput- 
ing the  manufacturers'  excise  tax  on  the  manufacture  and 
sale  thereof,  and  this  suit  followed. 


The  court  below  held  that  if  Section  9(a)  is  read 
literally,  its  provisions  restrict  the  credit  against  manufac- 
turers' excise  taxes  to  processing  taxes  alone  since  the 
so-called  floor  stocks  taxes  imposed  but  undefined  by  Sec- 
tion 16,  for  which  no  credit  is  allowed,  do  not  come  within 
the  literal  terms  of  Section  9.  It  stated  that  such  construc- 
tion, however,  is  erroneous  and  would  lead  to  discrimina- 
tory taxation  as  between  tire  manufacturers  and  conse- 
quently, the  several  provisions  of  the  Agricultural  Ad- 
justment Act  and  the  intent  of  the  Congress  considered, 
and  in  order  to  avoid  double  taxation,  the  credit  allowable 
under  Section  9(a)  for  processing  taxes  is  also  allowable 
under  Section  16(a)  for  floor  stocks  taxes  and  therefore 
Pacific  would  have  been  entitled  to  recover  on  the  basis  of 
its  claims  for  floor  stocks  taxes;  but,  the  court  continued, 
the  refund  here  sought  is  for  an  erroneously  paid  manu- 
facturers' excise  tax — and  was  so  considered  by  the 
Government  throughout,  as  shown  by  the  record  [R.  101] 
— which,  under  the  facts  herein,  the  taxpayer  is  not  en- 
titled to  recover  (for  other  reasons  hereinbefore  dealt 
with  under  Points  I-III,  supra).     [R.  97-101.] 

Inasmuch  as  the  court  below  decided  that  Pacific  and 
not  the  taxpayer  was  entitled  to  the  claimed  credit  and  the 
decision  for  the  Government  turned  on  other  points  pre- 
viously dealt  with,  it  may  not  be  necessary  for  the  Court 
to  decide  this  point.  If  this  Court  should  decide  against  the 
Government  the  other  points  presented  and  argued  here- 
in, then  it  is  our  position  that  despite  the  fact  that  Pa- 
cific paid  the  floor  stocks  tax  on  the  possession  of  the 
cotton,  under  Section  16  of  the  Agricultural  Adjustment 
Act,  before  it  was  included  in  the  manufacture  of  the 
tires,  it  is  nevertheless  entitled  to  no  deduction  or  credit 
therefor  against  the  excise  tax  imposed  by  Section  602  of 
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the   1932  Act  on   the  completed   tires   manufactured   and 
sold. 

The  "processinp^  tax"  was,  in  the  case  of  cotton,  a  tax 
on  the  spinning,  manufacturing,  or  other  processing  (ex- 
cept ginning)  of  cotton.  The  "floor  stocks"  tax  was,  in 
the  case  of  cotton,  a  tax  on  floor  stocks  of  articles  already 
processed  wholly  or  in  chief  value  from  cotton  and  held 
for  sale  or  other  disposition  by  persons  (other  than  re- 
tailers) on  the  date  when  the  ''processing"  tax  first  took 
effect.  The  "floor  stocks"  tax  was  the  equivalent  in 
amount  to  the  amount  of  the  "processing"  tax  which 
would  have  been  payable  had  the  floor  stocks  been  proc- 
essed after  the  effective  date  of  the  "processing"  tax. 
Sections  9,  16,  Agricultural  Adjustment  Act.  The  statute 
itself  supplies  the  definition  for  the  word  "processing." 
thus,  "in  the  case  of  cotton,  the  term  'processing'  means 
the  spinning,  manufacturing,  or  other  processing  (except 
ginning)  of  cotton  *  *  *."  Section  9(d)  (2).  There- 
fore, since  the  floor  stocks  tax  is  not  a  tax  on  "the  spin- 
ning, manufacturing,  or  other  processing"  of  cotton,  it 
may  not  properly  be  characterized  as  a  processing  tax 
within  the  meaning  of  the  Act. 

The  processing  tax  imposed  by  Section  9(a)  is  defined 
as  a  tax  on  the  processing  of  articles  and  that  section 
specifically  allows  a  credit  therefor  against  the  sales  or 
excise  tax  on  the  completed  article  when  sold,  to  the  extent 
that  the  processing  taxed  article  has  been  included  in  the 
finished  product.  Thus  Section  9(a)  reads  in  part  as 
follows : 

*  *  *  That  upon  any  article  upon  which  a 
manufacturers'  sales  tax  is  le^•ied  under  the  authoritv 
of  the  Revenue  Act  of  1932  and  which  manufactur- 
ers' sales  tax  is  computed  on  the  basis  of  weight,  such 
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manufacturers'  sales  tax  shall  be  computed  on  the 
basis  of  weight  of  said  finished  article  less  the  weight 
of  the  processed  cotton  contained  therein  on  which  a 
processing  tax  has  been  paid. 

The  undefined  but  so-called  floor  stocks  tax  imposed  by 
Section  16,  however,  is  an  excise  tax  on  the  possession  of 
cotton  articles  held  for  sale.  Anniston  Mfg.  Co.  v.  Davis, 
301  U.  S.  337.  No  provision  is  made  in  that  section  for 
a  credit  or  deduction  therefor,  against  the  sales  or  excise 
tax  on  the  finished  article  containing  such  ''possession" 
taxed  article,  to  the  extent  that  the  initially  taxed  article 
was  included  in  the  finished  product,  and  none  may  be  read 
into  that  section  by  implication,  inference  or  otherwise 
merely  because  it  appears  in  Section  9(a)  for  processing 
taxes.  To  construe  the  refund  or  credit  provisions  of 
Section  9(a),  which  specifically  allow  the  credit,  so  as  to 
include  a  like  refund  or  credit  for  floor  stocks  taxes  im- 
posed by  Section  16,  for  which  no  credit  is  specified  there- 
in, would  be  adding  something  entirely  new,  not  in  the 
statute,  to  the  meaning  of  the  word  "processing"  as  it  is 
meant  and  specified  in  the  statute.  This  would  be  contrary 
to  the  strict  statutory  construction  required,  according  to 
the  specific  terms  of  the  statute,  in  cases  claiming  exemp- 
tion from  taxes,  as  herein.  We  are  here  confronted,  not 
with  the  imposition  of  a  tax,  but  with  a  claim  to  exemption 
therefrom,  to  accomplish  which  the  taxpayer  must  bring 
itself  clearly  within  the  express  terms  of  the  statute. 
Helvering  v.  Northwest  Steel  Mills,  311  U.  S.  46;  New 
Colonial  Co.  v.  Helvering,  292  V.  S.  435.  This  it  has 
failed  to  do.  Moreover,  the  rule  that  ambiguities  in  a 
taxing  statute  are  to  be  resolved  in  favor  of  the  taxpayer, 
does  not  apply  in  determining  what  the  taxpa3^er  may  de- 
duct, credits  and  deductions  from  gross  income  being  a 
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matter  of  legislative  ^race  allowal)lc  only  where  the  law 
clearly  provides  therefor.  Nczv  Colonial  Co.  v.  Helver- 
ing,  supra;  Helvering  v.  Ins.  Co.,  294  U.  S.  686;  Bagnall 
V.  Commissioner,  96  F.  (2d)  956  (C.  C.  A.  9th). 

The  distinction  between  processing  taxes  and  floor 
stocks  taxes  is  further  clearly  shown  by  the  treatment 
thereof  in  the  1936  Act  which  provides,  among  other 
things,  that  "no  suit  or  proceeding  *  *  *  shall  be 
brought  or  maintained  in  any  court  for  the  refund  of  any 
amount  paid  or  collected  as  processing  tax,  as  defined 
herein"  (Title  VII,  Revenue  Act  of  1936,  Section 
906(a)),  and  defines  a  processing  tax  as  follows:  ''The 
term  'processing  tax'  means  any  tax  or  exaction  denomi- 
nated a  'processing'  tax  under  the  Agricultural  Adjust- 
ment Act  *  *  *"  (/■(/..  Sec.  913(b)).  Upon  the  con- 
stitutionality of  the  provisions  of  Title  VII  of  that  Act 
being  questioned  in  Anniston  Mfg.  Co.  v.  Dazns,  supra, 
the  Supreme  Court,  upholding  the  right  of  Congress  to 
require  a  taxpayer  to  present  its  claim  for  the  recovery 
of  processing  taxes  before  the  Board  of  Review,  stated 
(p.  343) : 

With  respect  to  floor  stock  taxes,  no  serious  ques- 
tion is  presented  as  to  the  adequacy  of  the  remedy. 
The  remedy  by  suit  is  expressly  preserved.  If  the 
Commissioner  refused  refund,  suit  may  be  brought 
against  the  United  States  in  the  Court  of  Claims  or 
in  the  District  Court  for  the  recovery  of  the  amount 
claimed  to  have  been  illegally  exacted. 

Thus,  a  claim  for  the  recovery  of  floor  stocks  taxes  is  not 
subject  to  the  prohibition  of  Section  906(a)  of  the  1936 
Act  forbidding  an  action  to  be  brought  in  any  court  for 
the  recovery  of  processing  taxes,  and  therefore  under  the 
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ruling  in  the  Anniston  Mfg.  case,  the  term  "processing 
tax,"  as  used  in  the  Agricultural  Adjustment  Act,  does 
not  include  the  tax  on  "floor  stocks." 

It  is  submitted,  therefore,  that  the  precise  definition  of 
the  term  "processing  tax"  as  used  in  the  Agricultural 
Adjustment  Act  and  the  ruling  of  the  Supreme  Court  in 
the  Anniston  Mfg.  case,  together  clearly  negative  any  pos- 
sible contention  that  the  "floor  stocks"  tax  as  used  in 
Section  16  of  the  Agricultural  Adjustment  Act  may  be 
used  interchangeably  with  or  in  lieu  of  the  "processing 
tax"  as  used  in  Section  9  of  that  Act,  for  the  purpose  of 
obtaining  the  credit  or  deduction  claimed  herein.  Conse- 
quently, it  follows,  we  submit,  that  the  deduction  or  credit 
against  the  manufacturers'  excise  taxes  imposed  by  Sec- 
tion 602  of  the  1932  Act  herein,  allowed  by  Section  9(a) 
of  the  Agricultural  Adjustment  Act  on  cotton  on  which 
processing  taxes  were  imposed  and  paid  pursuant  to  that 
section,  does  not  apply  also  to  cotton  on  which  floor  stocks 
taxes  were  imposed  and  paid  pursuant  to  Section  16(a) 
of  that  Act. 

In  view  of  the  foregoing,  we  submit  that  (1)  the  as- 
signments of  its  claims  for  refund  against  the  United 
States  made  by  Pacific  to  the  taxpayer  were  inefiFective 
under  Section  3477,  Revised  Statutes,  and  therefore  the 
taxpayer  could  not  properly  maintain  the  present  action 
and  is  not  entitled  to  recover;  (2)  the  taxpayer  is  not 
entitled  to  maintain  the  instant  action  and  to  recover  a 
refund  because  the  grounds  relied  upon  in  the  claims  filed 
by  Pacific  with  the  Collector  and  alleged  in  the  original 
petition  differ  materially  from  the  new  and  unrelated 
grounds  relied  upon  in  the  present  suit;  (3)  the  taxpayer 
is  not  entitled  to  recover  since  it  was  not  "the  person  who 
paid  the  tax,"  nor  has  it  established  by  requisite  proof 
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that  Pacific,  the  real  taxpayer,  did  not  pass  the  taxes  in 
question  on  to  its  vendees,  as  required  by  the  statute  and 
regulations  in  order  to  recover;  and  (4)  the  deduction  or 
credit,  against  manufacturers'  excise  taxes  imposed  by 
Section  602  of  the  1932  Act,  allowed  by  Section  9(a)  of 
the  Agricultural  Adjustment  Act  on  cotton  on  which 
processing  taxes  were  imposed  and  paid  pursuant  to  that 
section,  does  not  apply  also  to  cotton  on  which  floor  stocks 
taxes  were  imposed  and  paid  pursuant  to  Section  16  of 
that  Act. 

Conclusion. 

The  judgment  of  the  District  Court  is  correct  and  in 
accordance  with  law  and  controlling  authority.  It  should 
therefore  be  affirmed. 

Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 

Assistant  Attorney  General. 
Sewall  Key, 
Helen  R.  Carloss, 
S.  Dee  Hanson, 
Special  Assistants  to  the  Attorney  Gerwral. 

William  Fleet  Palmer, 
United  States  Attorney. 

Armond  Monroe  Jewell, 

Assistant  United  States  Attorney. 
E.  H.  Mitchell, 

Assistant  United  States  Attorney. 

August,  1942.  jg^..^^^   A^  ■   ^-^^^^^^ 


APPENDIX. 

Revenue  Act  of  1932,  c.  209,  47  Stat.  169: 

Sec.  602.    Tax  on  Tires  and  Inner  Tubes. 

There  is  hereby  imposed  upon  the  following  articles 
sold  by  the  manufacturer,  producer,  or  importer,  a 
tax  at  the  following  rates : 

(1)  Tires  wholly  or  in  part  of  rubber,  2%  cents 
a  pound  on  total  weight  (exclusive  of  metal  rims  or 
rim  bases),  to  be  determined  under  regulations  pre- 
scribed by  the  Commissioner  with  the  approval  of  the 
Secretary. 

******** 

Sec.  621.    Credits  and  Refunds. 

******** 

(c)  In  no  case  shall  interest  be  allowed  with  re- 
spect to  any  amount  of  tax  under  this  title  credited 
or  refunded. 

(d)  No  overpayment  of  tax  under  this  title  shall  be 
credited  or  refunded  (otherwise  than  under  subsec- 
tion (a)),  in  pursuance  of  a  court  decision  or  other- 
wise, unless  the  person  who  paid  the  tax  establishes, 
in  accordance  with  regulations  prescribed  by  the  Com- 
missioner with  the  approval  of  the  Secretary,  (1)  that 
he  has  not  included  the  tax  in  the  price  of  the  article 
with  respect  to  which  it  was  imposed,  or  collected  the 
amount  of  tax  from  the  vendee,  or  (2)  that  he  has 
repaid  the  amount  of  the  tax  to  the  ultimate  pur- 
chaser of  the  article,  or  unless  he  files  with  the  Com- 
missioner written  consent  of  such  ultimate  purchaser 
to  the  allowance  of  the  credit  or  refund. 

Agricultural  Adjustment  Act.  c.  24,  48  Stat.  31 : 

Sec.  9.  (a)  To  obtain  revenue  from  extraordi- 
nary expenses  incurred  by  reason  of  the  national  eco- 


nomic  emergency,  there  shall  be  levied  processing 
taxes  as  hereinafter  provided.  When  the  Secretary 
of  Agriculture  determines  that  rental  or  benefit  pay- 
ments are  to  be  made  with  respect  to  any  basic  agri- 
cultural commodity,  he  shall  proclaim  such  determina- 
tion, and  a  processing  tax  shall  be  in  effect  with  re- 
spect to  such  commodity  from  the  beginning  of  the 
marketing  year  therefor  next  following  the  date  of 
such  proclamation.  The  processing  tax  shall  be  levied, 
assessed,  and  collected  upon  the  first  domestic  pro- 
cessing of  the  commodity,  whether  of  domestic  pro- 
duction or  imported,  and  shall  be  paid  by  the  pro- 
cessor. The  rate  of  tax  shall  conform  to  the  require- 
ments of  subsection  (b).  Such  rate  shall  be  deter- 
mined by  the  Secretary  of  Agriculture  as  of  the  date 
the  tax  first  takes  effect,  and  the  rate  so  determined 
shall,  at  such  intervals  as  the  Secretary  finds  neces- 
sary to  effectuate  the  declared  policy,  be  adjusted 
by  him  to  conform  to  such  requirements.  The  pro- 
cessing tax  shall  terminate  at  the  end  of  the  market- 
ing year  current  at  the  time  the  Secretary  proclaims 
that  rental  or  benefit  payments  are  to  be  discontinued 
with  respect  to  such  commodity.  The  marketing  year 
for  each  commodity  shall  be  ascertained  and  prescribed 
by  regulations  of  the  Secretary  of  Agriculture:  Pro- 
vided, That  upon  any  article  upon  which  a  manufac- 
turers' sales  tax  is  levied  under  the  authority  of  the 
Revenue  Act  of  1932  and  which  manufacturers'  sales 
tax  is  computed  on  the  basis  of  weight,  such  manu- 
facturers' sales  tax  shall  be  computed  on  the  basis 
of  the  weight  of  said  finished  article  less  the  weight 
of  the  processed  cotton  contained  therein  on  which  a 
processing  tax  has  been  paid. 

(U.  S.  C.  1940,  ed.,  Title  7,  Sec.  609.) 
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Sec.  16(a).  Upon  the  sale  or  other  disposition  of 
any  article  processed  wholly  or  in  chief  value  from 
any  commodity  with  res])ect  to  which  a  processing  tax 
is  to  be  levied,  thai  on  the  flate  the  tax  first  takes 
effect  or  wholly  terminates  with  respect  to  the  com- 
modity, is  held  for  sale  or  other  disposition  (includ- 
ing articles  in  transit)  by  any  person,  there  shall  be 
made  a  tax  adjustment  as  follows : 

(1)  Whenever  the  processing  tax  first  takes  effect, 
there  shall  be  levied,  assessed,  and  collected  a  tax  to 
be  paid  by  such  person  e(|uivalent  to  the  amount  of 
the  processing  tax  which  would  be  payable  with  re- 
spect to  the  commodity  from  which  processed  if  the 
processing  had  occurred  on  such  date. 

(2)  Whenever  the  processing  tax  is  wholly  termi- 
nated, there  shall  be  refunded  to  such  person  a  sum 
(or  if  it  has  not  been  paid,  the  tax  shall  be  abated) 
in  an  amount  equivalent  to  the  i)rocessing  tax  with 
respect  to  the  commodity  from  which  processed. 

******** 
(U.  S.  C.  1940  ed.,  Title  7,  Sec.  616.) 

Revised  Statutes,  as  amended : 

Sec.  3477.  All  transfers  and  assignments  made  of 
any  claim  upon  the  United  States,  or  of  any  part  or 
share  thereof,  or  interest  therein,  whether  absolute 
or  conditional,  and  whatever  may  be  the  considera- 
tion therefor,  and  all  powers  of  attorney,  orders,  or 
other  authorities  for  receiving  payment  of  any  such 
claim,  or  of  any  part  or  share  thereof,  shall  be  abso- 
lutely null  and  void,  unless  they  are  freely  made  and 
executed  in  the  presence  of  at  least  two  attesting 
witnesses,  after  the  allowance  of  such  a  claim,  the 
ascertainment  of  the  amount  due,  and  the  issuing  of 
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a  warrant  for  the  payment  thereof.  Such  transfers, 
assignments,  and  powers  of  attorney,  must  recite  the 
warrant  for  payment,  and  must  be  acknowledged  by 
the  person  making  them,  before  an  officer  having  au- 
thority to  take  acknowledgments  of  deeds,  and  shall 
be  certified  by  the  officer;  and  it  must  appear  by  the 
certificate  that  the  officer,  at  the  time  of  the  acknowl- 
edgment, read  and  fully  explained  the  transfer,  as- 
signment, or  warrant  of  attorney  to  the  person 
acknowledging  the  same.  The  provisions  of  this  sec- 
tion shall  not  apply  to  payments  for  rent  of  post- 
office  quarters  made  by  postmasters  to  duly  author- 
ized agents  of  the  lessors.  (U.  S.  C.  1940  ed.,  Title 
31,  Sec.  203.) 

Treasury  Regulations  46,  promulgated  under  the  Rev- 
enue Act  of  1932: 

Art.  71.  Credits  and  refunds. —  *  *  *  'Phe 
claim  for  credit  or  refund  must  be  supported  by  evi- 
dence showing  ( 1 )  the  person  who  paid  to  the  United 
States  the  tax  for  which  credit  or  refund  is  claimed, 
(2)  the  date  of  payment,  (3)  the  amount  of  such 
tax,  and  (4)  the  fact  that  the  article  was  so  used. 

******** 

If  any  person  overpays  the  tax  due  with  one  month- 
ly return,  he  may  either  file  a  claim  for  refund  on 
Form  843  or  take  credit  for  the  overpayment  against 
the  tax  due  with  any  subsequent  monthly  return.  In 
all  cases  (except  those  referred  to  in  section  621  (a), 
discussed  under  the  preceding  paragraphs  of  this 
article)  where  a  person  overpays  tax,  no  credit  or 
refund  shall  be  allowed,  whether  in  pursuance  of  a 
court  decision  or  otherwise,  unless  the  taxpayer  files 
a  sworn  statement  explaining  satisfactorily  the  reason 
for   claiming  the  credit  or   refund   and   establishing 
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(1)  that  he  has  not  inckidcd  the  tax  in  the  price 
of  the  article  with  respect  to  which  it  was  imposed, 
or  collected  the  amcnint  of  tax  from  the  vendee,  or 

(2)  that  he  has  either  repaid  the  amount  of  the  tax 
to  the  ultimate  purchaser  of  the  article  or  has  se- 
cured the  written  consent  of  such  ultimate  purchaser 
to  the  allowance  of  the  credit  or  refund.  In  the  lat- 
ter case  the  written  consent  of  the  ultimate  purchaser 
must  accompany  the  sworn  statement  filed  with  the 
credit  or  refund  claim.  The  statement  supporting 
the  credit  or  refund  claim  must  also  show  whether 
any  previous  claim  for  credit  or  refund  covering  the 
amount  involved,  or  any  part  thereof,  has  been  filed 

with  the  collector  or  Commissioner. 

******** 
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a  warrant  for  the  payment  thereof.  Such  transfers, 
assignments,  and  powers  of  attorney,  must  recite  the 
warrant  for  payment,  and  must  be  acknowledged  by 
the  person  making  them,  before  an  officer  having  au- 
thority to  take  acknowledgments  of  deeds,  and  shall 
be  certified  by  the  officer:  and  it  must  appear  by  the 
certificate  that  the  officer,  at  the  time  of  the  acknowl- 
edgment, read  and  fully  explained  the  transfer,  as- 
signment, or  warrant  of  attorney  to  the  person 
acknowledging  the  same.  The  provisions  of  this  sec- 
tion shall  not  apply  to  payments  for  rent  of  post- 
office  quarters  made  by  postmasters  to  duly  author- 
ized agents  of  the  lessors.  (U.  S.  C.  1940  ed.,  Title 
31,  Sec.  203.) 

Treasury  Regulations  46,  promulgated  under  the  Rev- 
enue Act  of  1932: 

Art.  71.  Credits  and  refunds. —  *  *  *  ^he 
claim  for  credit  or  refund  must  be  supported  by  evi- 
dence showing  ( 1 )  the  person  who  paid  to  the  United 
States  the  tax  for  which  credit  or  refund  is  claimed, 
(2)  the  date  of  payment,  (3)  the  amount  of  such 
tax,  and  (4)  the  fact  that  the  article  was  so  used. 
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If  any  person  overpays  the  tax  due  with  one  month- 
ly return,  he  may  either  file  a  claim  for  refund  on 
Form  843  or  take  credit  for  the  overpayment  against 
the  tax  due  with  any  subsequent  monthly  return.  In 
all  cases  (except  those  referred  to  in  section  621  (a), 
discussed  under  the  preceding  paragraphs  of  this 
article)  where  a  person  overpays  tax,  no  credit  or 
refund  shall  be  allowed,  whether  in  pursuance  of  a 
court  decision  or  otherwise,  unless  the  taxpayer  files 
a  sworn  statement  explaining  satisfactorily  the  reason 
for   claiming   the  credit  or   refund   and   establishing 
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(1)  that  he  has  not  inclndal  the  tax  in  the  price 
of  the  article  witli  respect  to  which  it  was  imposed, 
or  collected  the  amount  of  tax  from  the  vendee,  or 

(2)  that  he  has  either  repaid  the  amount  of  the  tax 
to  the  ultimate  purchaser  of  the  article  or  has  se- 
cured the  written  consent  of  such  ultimate  purchaser 
to  the  allowance  of  the  credit  or  refund.  In  the  lat- 
ter case  the  written  consent  of  the  ultimate  purchaser 
must  accompany  the  sworn  statement  filed  with  the 
credit  or  refund  claim.  The  statement  supporting 
the  credit  or  refund  claim  must  also  show  whether 
any  previous  claim  for  credit  or  refund  covering  the 
amount  involved,  or  any  ])art  thereof,  has  been  filed 

with  the  collector  or  Commissioner. 

******** 
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FOR  THE  NINTH  CIRCUIT 


The  B.  F.  Goodrich  Company,  a  Corporation, 

Appellant, 
vs. 
United  States  of  America, 

Appellee. 


APPELLANT'S  REPLY  BRIEF.^ 


The  Government's  brief  filed  in  this  cause  consists  of 
four  main  points.  Two  of  them  purport  to  respond,  in 
part  at  least,  to  the  burden  of  our  opening  brief ;  the  other 
two  raise  new  points  not  discussed  in  our  opening  brief 
because  they  were  issues  upon  which  the  trial  court  found 
in  appellant's  favor.  It  is  apparent,  therefore,  that  the 
decision  of  the  trial  court  wholly  pleased  neither  the  tax- 
payer nor  the  Government. 

We  will  dwell,  herein,  briefly  upon  those  points,  num- 
bers I  and  III  of  the  Government's  brief,  wherein  answer 
is  sought  to  be  made  to  certain  of  the  grounds  for  reversal 
urged  by  us  in  our  opening  brief ;  we  will  then  turn  to 
the  new  points,  numbers  II  and  IV,  wherein  it  is  con- 
tended by  counsel  for  the  United  States  that  the  trial 
court  fell  into  error  in  deciding  adversely  to  the  Govern- 
ment the  issues  therein  presented. 


^The  correct   citation  of   .-^rk-ii' right  ^fills  i\  Co}innissio)icr.  quoted  at  p. 
73  of  our  openiug  brief  is  127  Fed.  (2d)  465. 
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I. 

Revised  Statutes,  Section  3477,  Does  Not  Invalidate 
Assignments  by  Operation  of  Law  Pursuant  to 
Dissolution. 

In  considering  this  point  we  cannot  do  better  than 
rely  upon  the  record  itself;  the  very  simple  facts  are,  as 
disclosed  in  the  record  and  indeed  in  the  Stipulation  of 
Facts  itself  [Tr.  pp.  80-92],  that  the  Pacific  Goodrich 
Rubber  Company  had  a  claim  against  the  Government 
for  additional  and  excess  manufacturer's  excise  tax,  in 
the  amount  of  $16,450.39,  which  had  been  "erroneously, 
illegally  and  unjustly  demanded  and  collected"  from  it 
[Conclusion  of  Law  II,  Tr.  p.  154] ;  that  it  had  but  one 
stockholder,  the  Appellant  herein  [Stip.  of  Facts,  Tr. 
p.  82] ;  that  on  June  30,  1934,  it  made  an  assignment  to 
its  parent  and  sole  stockholder  [Stip.  of  Facts,  Tr.  p.  83] 
of  all  of  its  assets  including  this  right  of  refund;  [Ex- 
hibit A,  Tr.  pp.  191-192]  ;  that  at  a  special  meeting  of 
its  Board  of  Directors  held  on  July  6th,  1934,  as  shown 
by  certified  copy  of  the  minutes  thereof,*  it  was  resolved 
to  dissolve  the  corporation  and  the  delivery  to  Appellant 
of  all  of  the  assets  of  the  corporation  was  ratified  "as  a 
distribution  in  kind  to  the  stockholders  of  all  the  assets 
of  this  corporation"  [Exhibit  I,  Tr.  pp.  226-228];  that 
on  the  same  day  at  a  meeting  of  the  stockholders  it  was 
recited  that  the  corporation  had  transferred  and  delivered 
over  to  Appellant  at  the  close  of  business  on  June  30, 
1934  all  of  its  assets  "m  anticipation  of  the  immediate 


^Certified  copies  of  the  minutes  of  a  corporalion  are  prima  facie  evi- 
dence "of  the  facts  or  action  stated  therein."  Calif.  Civnl  Code  Sec.  371 ; 
People  V.  Ratliff,  131  Cal.  App.  763,  773;  22  Pac.  (2d)  245;  Thcrmopolis 
N.   W.  Electric  Co.  v.  Ireland   (10th  C.  C.  A.),  119  Fed.    (2d)   409,  411. 


dissolution  of  the  company"  \  Tr.  ]).  230]  ;  that  the  stock- 
holders thereupon  voted  to  dissolve  and  ratified  the  trans- 
fer and  delivery  of  the  assets  "as  a  distribution  in  kind 
of  all  the  assets  of  the  corporation  to  its  stockholders, 
all  of  its  issued  and  outstanding  stock  being  owned  and/or 
controlled  by  said  The  B.  F.  Gocxlrich  Company."  [Ex- 
hibit I-l,  Tr.  pp.  229-231  |  ;  that  the  corporation  there- 
after and  on  December  21,  1934  was  formally  dissolved 
[Stip.  of  Facts,  Tr.  p.  81]. 

When  we  recall  that  these  certified  copies  of  minutes, 
which  the  court  found  to  be  true  and  correct  [Findings 
XIII  and  XIV,  Tr.  p.  147 1,  are  affirmative  and  probative 
evidence,^  standing  uncontradicted  in  the  record,  concern- 
ing the  reason  for  and  the  nature  of  the  assignment  of 
June  30,  1934,  we  are  not  remiss  in  taking  issue  with 
Appellee  when  it  so  bluntly  states  "the  first  assignment, 
made  six  months  before  Pacific's  dissolution,  could  not 
have  been  a  distribution  according  to  the  resolutions  of 
the  directors  and  stockholders  pursuant  to  dissolution." 
and  "was  merely  a  voluntary  assignment  for  a  considera- 
tion," having  no  possible  relation  to  the  subsequent  dis- 
solution" (Gov't.  Br.  p.  21).  The  unsupported  state- 
ment of  the  advocate  cannot  substitute  for  the  record. 


^See  preceding  footnote. 

^The  recital  of  consideration  in  the  assignment  betokens  nothing;  it 
clearly  was  not  a  monetary  consideration  because  the  assignment  itself  was 
of  all  assets  of  the  Pacific  Company  including  cash,  bank  accounts  and  re- 
ceivables; lieing  a  distribution  in  anticipation  of  immediate  dissolution  the 
consideraton,  if  any,  would  be  the  surrender  by  the  sole  stockholder  of  its 
stock  for  cancclhilion.  As  slated  in  10  Fletcher  Cyc.  of  Corps.,  §8224.  p. 
1038: 

".\  corpt)ralion  may,  Iteforc  formal  dissolution  and  while  it  still  has  a 
corporate  existence,  <iistribntc  its  property  .-ind  assets  among  iis  stock- 
holders." 
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When  counsel  say  (Gov't.  Br.  pp.  24-25),  ''But  tax- 
payer herein  is  not  shown  to  have  been  the  actual  succes- 
sor to  Pacific's  claim  against  the  United  States  other  than 
by  the  statements  in  totally  unrelated  abatement  claim 
which  it  filed  in  Akron,  Ohio"  they  apparently  choose 
completely  to  ignore  the  uncontradicted  evidence  in  the 
record.  The  so-called  "totally  unrelated"  claim  to  which 
they  make  reference  [Tr.  p.  239]  was  but  further  cor- 
roboration of  the  fact  that  the  much  maligned  assignment 
was  one  step  in  the  dissolution  of  the  taxpayer  and  the 
distribution  of  its  assets  to  its  stockholder,  the  Appellant. 

We  will  not  requote  the  decisions,  of  which  only  a 
handfull  of  the  more  pertinent  are  included  in  our  open- 
ing brief  at  pages  24  to  33  thereof;  suffice  it  to  remark 
here  that  the  authorities  are  uniform  in  holding  that  a 
distribution  (be  it  in  the  form  of  an  assignment  or  other- 
wise) pursuant  to  a  dissolution,  like  a  transfer  upon  a 
merger  or  consolidation,  is  not  that  form  of  traffic  in 
claims  against  the  Government  which  R.  S.  §3477  was 
designed  to  prohibit. 

See: 

Goodman  v.  Niblack  (O.  B.^  pp.  24-25); 

Novo   Trading   Co.   v.   Commissioner   (O.   B.   pp. 

26-28) ; 
Roomberg  v.  United  States  (O.  B.  pp.  28-30); 
Seaboard   Airline   Ry.    v.    United   States    (O.    B. 

pp.  30-31); 
Phillips,    Collector    v.    Howe    Films    Co.    (O.    B. 

p.  31); 
Kingan  &  Co.  v.  United  States  (O.  B.  pp.  32-33)  ; 
Sherwood  v.   United  States   (2nd   C.   C.   A.)    112 

Fed.   (2nd),  587,  592; 
Butler  V.  Goreley,  146  U.  S.  303,  Z6  L.  Ed.  981, 

986. 

^Opening  brief. 
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And  counsel  for  Appellee  make  no  serious  answer  to 
the  irrefutable  alternative :  if  perchance  the  assignment 
was  in  fact  null  and  void  because  within  the  prohibition 
of  K.  S.  §3477  (which  the  record  and  the  authorities 
above  cited  belie)  then  assuredly  upon  the  dissolution 
of  the  Pacific  Company  this  sole  remaining  asset  would 
have  passed  to  its  stockholder,  the  Appellant  herein,  by 
operation  of  corporate  law.  See  the  authorities  cited  and 
quoted  at  pages  19  to  24  of  our  Opening  Brief.  Counsel 
for  the  Government,  without  the  benefit  of  anything  other 
than  their  own  nn(jualified  statement  therefor,  after  ob- 
serving that  the  assignment  was  "absolutely  null  and 
void"  (R.  S.  §3477),  state  that  it  was  "effective  as 
between  the  parties  to  give  the  taxpayer  the  right  of 
any  potential  chose  in  action  against  the  United  States 
so  that  the  subse(iuent  dissolution  did  not  distribute  this 
claim  in  kind''  (Gov't  Br.  p.  21).  Such  a  statement 
ignores  the  law  (See  Spoffovd  v.  Kirk,  cited  in  footnote 
2  at  O.  B.  p.  18  and  National  Bank  of  Commerce  v. 
Downie,  218  U.  S.  345,  54  L.  Ed.  1065)  and  ignores 
common  sense.  If,  as  R.  S.  §3477  holds,  an  assignee 
of  a  claim  against  the  United  States  acquires  no  rights 
thereunder  clearly  nothing  passes  to  him  by  a  purported 
assignment  and  it  notliing  passes  the  claim  remains  where 
it  was,  an  asset  in  the  hands  ol  the  original  claimant, 
which  would  then  pass  by  operation  of  law  to  its  stock- 
holders on  dissolution.  "Accordingly,  we  may  ignore 
the  assignment  by  Durso  to  the  surety  and  regard  only 
the  assignment  which,  on  account  of  the  situation  of 
the  parties,  the  law  has  effected.''  {Morgenthaii  v. 
Fidelity  &  Deposit  Co.,  94  Fed.  (2d)  032,  636.  See  O. 
B.  pp.  23-24.) 


II. 

That  the  Additional  Tax  Was  Not  Added  to  the 
Price  of  the  Tires  With  Respect  to  Which 
It  Was  Imposed  or  Collected  From  the 
Purchasers  Thereof  Was  Properly  and  Sufficiently 
Established. 

In  point  III  of  the  Government's  brief  counsel  seek 
in  seven  pages  and  five  footnotes  to  answer  three  out 
of  the  four  grounds  urged  by  us  for  reversal  of  the 
decree  below. 

The  Additional  Tax  Could  Not  Have  Been  Added 
TO  THE  Price  or  Collected  From  the  Pur- 
chasers. 

It  is  said  upon  page  35  that  Appellant  is  not  entitled 
to  recover  in  the  absence  of  proof  that  the  Pacific  Com- 
pany did  not  pass  the  taxes  in  question  on  to  its  vendees. 
Apart  from  the  fact  that  this  is  a  departure  from  the 
Statute  (Section  621(d),  Revenue  Act  of  1932,  26  U.  S. 
C.  A.  §3343d)  which  requires  proof  not  that  the  tax 
was  not  "passed  on"  but  rather  that  the  taxpayer  has 
not  included  the  tax  in  the  price  of  the  article  with  respect 
to  which  it  was  imposed,  or  collected  the  amount  of  tax 
from  the  vendee,"^  we  have  no  particular  quarrel  with 
counsel's  statement.  But  as  we  looked  to  the  record  to 
determine  the  nature  of  the  assignment  discussed  in  point 
I  above,  let  us  look  to  the  record  again  to  see  whether 
or  not  this  additional  manufacturer's  excise  tax  was  or 
could  have  been  included  in  the  price  of  the  tires  upon 


lAll  italics  ours  unless  otherwise  indicated. 


the  sale  of  which  it  was  imposed.  The  tires  in  question 
as  found  by  the  court,  "were  sold  and  hilled  to  the  pur- 
chasers *  *  *  \^>n^  before  demand  was  made  upon 
said  comi)any  that  it  pay  an  additional  manufacturer's  ex- 
cise tax"  thereon  |  i^lnding  XXII,  Tr.  p.  152|  and  at  a 
time  when  neither  "Pacific  Goodrich  Rubber  Company  or 
plaintiff  contem])late(  d )  that  Pacific  Goodrich  Rubber 
Company  or  plaintiff  v\'ould  be  compelled  to  pay  an  addi- 
tional manufacturer's  excise  tax."  [Finding  XXII,  Tr. 
p.  15 I.J  As  if  to  make  assurance  doubly  sure,  the  court 
further  found  "that  after  said  additional  tax  had  been 
demanded  and  paid  no  additional  billing  was  made  to  said 
purchasers  or  vendees  and  no  additional  amount  collected 
from  them   [Finding  XXII,  Tr.  p.  152 J. 

What  better,  what  more  conclusive  proof  that  the 
additional  tax  was  not  "passed  on,"  as  counsel  has  it, 
could  be  adduced  than  the  inevitable  conclusion  flowing 
from  this  chronology.  This  finding  number  XXII, ^  based 
as  it  is  upon  the  stipulated  evidence  [Stip.  of  Facts,  Tr. 
pp.  90-92],  is  so  significant,  so  at  odds  with  the  con- 
clusion of  the  court  [Conclusion  VII,  Tr.  p.  156J,  that 
we  are  setting  it  out  verbatim  in  an  appendix  hereto. 

As  the  Government's  brief  ignores  the  cogent  signifi- 
cance of  this  factual  i)roof  so  likewise  does  it  ignore 
the  pertinency  and  persuasive  effect  of  those  cases  quoted 
by  us  at  O.  B.,  pages  3S  to  42.  where  under  similar  cir- 
cumstances the  courts  have  held  it  iiuf^ossiblc  for  the  tax 
to  have  been  added  to  the  price  where  the  sales  antedated 


iFiiulings    of    lacl    are    hinding   upon    an   Appellate    Court    unless    clearly 
erroneous.     Fed.  Rules  o£  Civ.  Proc.  Rule  52. 


the  tax  and  the  tax  itself  was  not  in  contemplation  by 
the  taxpayer. 

Meeting  with  elocjuent  silence  the  almost  conclusive 
effect  of  this  sequence  of  events  and  the  trial  court's 
finding  on  the  evidence,  the  Government's  brief  contents 
itself  with  urging  anew  that  the  taxpayer  failed  to  pro- 
duce its  books  of  account  and  sales  records.  As  this 
ground  of  objection  has  been  quite  exhaustively  pursued 
in  our  Opening  Brief  at  pages  43  to  55,  we  will  content 
ourselves  by  referring  again  to  those  pages  and  to  the 
last  point  of  our  Opening  Brief  (pages  69  to  74)  wherein 
we  urged  that  if  more  meticulous  proof  were  in  fact 
required  the  trial  court  abused  its  discretion  in  refusing 
permission  to  reopen. 

Cases  cited  by  counsel  at  Gov't.  Br.  p.  38  apparently 
for  the  proposition  that  verbal  testimony  in  lieu  of  books 
and  records  is  insufficient  to  establish  that  a  tax  has  not 
been  passed  on  are  none  of  them  even  remotely  in  point, 
except  Duradene  v.  Magruder,  which  curiously  enough 
strongly  supports  our  position  that  documentary  evidence 
is  not  essential  and  was  quoted  from  by  us  at  O.  B.  p.  54. 
For  the  rest,  the  cases  cited  involved  for  the  most  part 
claims  for  refund  under  the  A.  A.  A.,  were  cases  wherein 
the  sales  were  made  after  the  liability  for  the  tax  was 
known  and,  as  found  by  the  court  in  the  respective  cases, 
the  taxpayer  had  increased  his  prices  concurrently  with 
the  tax  in  an  amount  more  than  sufficient  to  cover  the 
tax  increase. 
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Appellant    Is    Not    Prevented    From    Establishing 
That  the  Tax  Was  Not  I^assed  on. 

Devoting"  one  page  of  its  brief  thereto  (pages  34-35), 
the  Government  contends  that  as  Appellant  is  not  "the 
person  who  ])aicl  the  tax"  it  is  not  entitled  to  maintain 
the  action.  That,  however,  is  not  what  the  Statute  says; 
rather  it  provides  that  no  overpayment  of  tax  under 
Chapter  209  of  the  Revenue  Act  of  1932  shall  be  re- 
funded unless  the  person  z^'ho  paid  th-:  tax  establishes  that 
he  has  not  included  the  tax  in  the  price  of  the  article 
with  respect  to  wliich  it  was  imposed.  It  is  not  a  ques- 
tion of  right  to  maintain  the  action  (that  question  is 
raised,  if  at  all,  by  the  effect  to  be  given  R.  S.  §3477)^ 
but  is  rather  a  reciuirement  that  the  taxpayer  establish 
that  the  tax  has  not  been  passed  on."  Hence  it  is  that 
the  cases  cited  at  pages  34  and  35  of  the  Government's 
brief  have  no  pertinency  whatsoever  to  the  real  issue, 
to  wit :  can  appellant  as  successor  in  interest  of  the  Pacific 
Company  (the  "person  who  paid  the  tax")  establish  the 
facts  required  to  be  shown  to  entitle  it  to  a  refund  under 
Section  621(d)  of  the  Revenue  Act  of  1932  (26  U.  S. 
C.  A.  §3343(dj).  See  in  this  connection  Point  III  of 
our  Opening  Brief  (pages  56  to  68)  and  the  authorities 
therein  referred  to. 

Of  the  cases  cited  b}-  the  Government.  Cowpens  Mfg. 
Co.  V.  United  States  (D.  C.  So.  Car.)  15  A.  F.  T.  R.  794 


i.\'ol  to  1)0  overlooked  is  Uic  fact  that  the  ric/Itt  lo  rcjitud  ol  erroneously 
or  illegally  collected  taxes  is  conferred  l>y  a  separate  and  distinct  statutorj- 
anlhority.  R.  S.  3220  {2b  U.  S.  C.  A.  §3770(a)(n)  which  in  no  sense 
limits  the  right  of  recovery  to  "'the  person  who  paid  the  tax"  ;  see  Opening 
Brief,  pp.  67  and  68. 

-We  use  the  term  onlv  for  hrevity. 
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(Gov't  Br.,  p.  34)  in\olved  not  a  consideration  of  Sec- 
tion 621(d)  but  of  R.  S.  Section  3477  and  raised  only  the 
question  as  to  whether  an  assignee  of  the  taxpayer  could 
7naintaiii  the  action  for  refund.  The  court  there  stated 
that  a  sale  of  the  assets  of  a  corporation  and  sub- 
sequent dissolution  would  not  cunvey  to  the  purchaser 
a  claim  against  the  United  States  because  under  the  cor- 
poration law  of  South  Carolina  the  liquidating  trustees 
of  the  dissolved  corporation  were  the  proper  parties  to 
sue.  Note  how  different  is  the  instant  case  wherein  there 
was  not  a  sale  of  its  assets  by  the  Pacific  Company  to 
an  outside  third  party  purchaser  but  a  distribution  to  its 
sole  stockholder  pursuant  to  dissolution. 

Dalton  Foundries  v.  United  States  ( Ct.  CI.)  56  Fed. 
(2nd)  483  (Gov't.  Br.,  p.  34)  similarly  involved  a  sale 
of  corporate  assets  to  an  outside  purchaser  including  a 
claim  for  refund  against  the  United  States  which  the 
court  held  to  be  within  the  prohibition  of  R.  S.  Sec.  3477. 

We  have  no  quarrel  with  the  other  cases  cited  by  coun- 
sel on  pages  34  and  35  of  the  Government's  brief  except 
that  their  pertinency  to  the  case  at  bar  is  by  no  means 
apparent  as  is  seen  by  the  parenthetical  comments  made 
thereon  by  Government  counsel. 

In  footnotes  16  and  17  on  page  Z2>  of  the  Government's 
brief  counsel  has  inexcusably  misconstrued  our  opening 
brief.  We  there  pointed  out  (O.  B.  pp.  57-59)  that 
substantially  similar  language  in  the  Revenue  Act  of  1936 
(Sees.  902  and  903)  permitting  refunds  under  the  Agri- 
cultural Adjustment  Act  had  been  construed  by  the  courts 
and,  indeed  by  the  Bureau  of  Internal  Revenue  itself  as 
permitting  a  transferee  of  the  taxpayer   (as  opposed  to 


—li- 
the taxpayer  itself)  to  ])ro\c  that  the  tax  had  not  been 
passed  on  to  the  vendees  of  the  taxpayer.  But  says 
counsel  in  the  footnotes  in  question,  that  Act  and  the 
authorities  under  it  can  ha\'e  no  application  because  we 
are  not  proceeding  herein  pursuant  to  that  Revenue  Act 
but  pursuant  to  Sec.  621(d)  of  the  Revenue  Act  of 
1932.  We  readily  grant  the  fact,  but  the  persuasive 
analogy  afforded  both  by  the  Bureau  of  Internal  Rev- 
enue and  the  courts  upon  the  interpretation  to  be  given 
"substantially  the  same  requirements"  (Govt.  Br.,  p.  33, 
footnote  16)  in  a  later  act  affords  a  valuable  precedent 
for  the  construction  to  be  placed  upon  the  requirements 
of  Section  621(d). 
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III. 
The  Grounds  Alleged  as  a  Basis  for  the  Refund  of 
These  Taxes  in  the  Claims  Filed  and  in  the 
Complaint  at  Bar  Are  Identical.  If  There  Be 
Any  Variance  the  Government  Waived  its  Right 
to  Object. 

Point  II  of  the  Government's  brief  presents  a  new 
issue  in  this  cause.  The  United  States  complains  of  the 
decision  of  the  trial  court  in  concluding  that  in  so  far  as 
there  was  any  variance  between  the  claims  for  refund 
filed  with  the  Commissioner  and  the  allegations  of  the 
First  Amended  Petition,  the  Commissioner  by  rejecting 
the  claims  upon  the  merits  waived  any  technical  variance 
[Conclusions  of  the  Court  on  the  Merits  of  the  Action, 
Tr.  pp.  102-103]. 

Although  counsel  in  the  Government's  brief  urges  with 
considerable  emphasis  that  the  "grounds  first  advanced 
in  the  amended  petition  *  *  were  new,  unrelated  and 
materially  and  fatally  different  from  those  included  in 
its  claim  for  refund"  (Gov't.  Br.,  p.  27),  the  only  dif- 
ference that  can  be  pointed  to  is  the  fact  that  in  the  claims 
for  refund  filed  by  Appellant  it  set  forth  the  assignment 
to  it  of  June  30,  1934,  but  said  nothing  therein  about 
the  assignment  having  been  made  to  it  as  sole  stock- 
holder of  the  Pacific  Company  pursuant  to  the  dissolution 
of  that  company.  In  its  First  Amended  Petition  [Tr., 
pp.  50-77],  which  the  court  will  recall  was  filed  pursuant 
to   a   stipulation   between   the    parties    [Tr.    pp.    78-79] \ 


i"Il  is  hereby  slipulalcd  *  *  *  (a)  That  ihc  petition  and  the  amend- 
ment to  the  petition  on  file  in  the  al)Ove  entitled  action  ina\-  l>e  amended  in 
the  particulars  as  set  forth  in  Plaintiff's  First  Amended  Petition  presented 
herewith."     [Tr.  p.  78.] 
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Appellant  elaborated  upon  the  nature  of  and  the  circum- 
stances surrounding-  the  assif^nnient  and  affirmatively 
alleged  that  it  was  made  as  and  in  evidence  of  a  distri- 
bution of  its  assets  in  kind  by  the  Pacific  Company  to 
Appellant,  its  scjle  stockholder  |  "IV.  j)p.  51-54|.  'Fhe 
grounds  upon  which  refund  of  the  additional  manufac- 
turer's excise  tax  was  claimed  were  in  each  instance 
identical,  the  sole  difference  lying  in  the  greater  elabora- 
tion contained  in  the  complaint  concerning  the  nature  of 
the  assignment  made  to  the  Appellant.  As  the  fact  of 
the  assignment  and  the  grounds  upon  which  the  refund 
was  claimed  a])peared  in  the  claims  filed  and  the  Com- 
missioner was  duly  apprized  thereof,  we  see  no  occasion 
for  invoking  any  doctrine  of  waiver. 

However,  if  there  be  any  difference  at  all  between  the 
claims  filed  and  the  grounds  urged  for  recovery  of  this 
tax  in  the  First  Amended  Petition  ( and  we  are  frankly 
unable  to  see  any  such  different  groujids  for  refund  in 
the  two  documents)  the  Government  has  most  assuredly 
waived  its  right  to  complain  on  that  score,  as  the  trial 
court  concluded  in  its  Opinion  |Tr.  pp.  102-103].  The 
Commissioner  "rejected  all  claims  for  refund  upon  the 
broad  ground  that  no  right  to  refund  existed  in  the  tax- 
payer or  the  plaintiff'  under  the  Commissioner's  interpre- 
tation of  Section  9a  of  the  Agricultural  Adjustment  Act" 
[Opinion  of  the  Trial  Court,  Tr.  p.  103,  Finding  XX, 
Tr.  p.  150;  see  also  the  admission  of  counsel  in  the  Gov- 
ernment's l)rief,  page  39].^     The  Government  stipulated 


Counsel's  assertion  (Govt.  Br.  p.  ol)  that  tlierc  could  lie  no  waiver 
because  the  Commissioner  had  not  been  apprized  of  the  fact  that  the  assign- 
ment was  made  pursuant  to  dissolution  of  the  taxpayer  and  as  a  distribu- 
tion of  all  assets  to  its  sole  stockholder  is  a  manifest  iioii  scqiiilur.  So  far 
as  appeared  from  the  face  of  the  claims  (until  explained  in  greater 
elaboration  by  the  First  .\mended  Petition  [Tr.  pp.  51 -.^6])  the  assignment 
relied  upon  was  apparently  in  violation  of  R.  S.  Sec.  3477  yet  the  Com- 
missioner chose  to  reject  the  claims  upon  the  merits :  the  fact  of  the  assign- 
ment appearing  on  the  face  of  the  claim  necessarily  presented  to  the  Com- 
missioner the  issue  of  its  validity  as  well  as  the  strict  merits  of  the  claim 
itself,  the  same  issues  which  were  subsequently  presented  to  the  Court  for 
determination. 
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that  this  amended  complaint,  elaborating-  upon  the  nature 
of  the  assignment  (and,  if  need  be,  adding  this  so-called 
"entirely  different  ground"  for  refund)  might  be  made 
and  tiled  [Tr.  p.  78].  It  raised  no  objection  to  any 
purported  \ariance  by  way  of  affirmative  defense  or 
otherwise  in  its  answer  |  Tr.  pp.  41-48].  It  admitted,  by 
failure  to  deny  paragraphs  YIII  and  IX  of  the  amended 
complaint,  that  claims  for  refund  in  the  form  presented 
to  the  Commissioner  had  in  fact  been  "duly  hied"  [Tr. 
pp.  58,  64].  There  is  no  Finding  of  Fact  or  Conclusion 
of  Law  covering  the  alleged  variance  between  the  claim 
and  the  complaint  and,  as  appears  from  the  record  herein, 
this  ground  of  objection  was  neither  presented  nor  urged 
by  the  Government  in  the  trial  court  but  is  raised  by  it 
for  the  first  time  here  on  appeal  [see  Transcript,  par- 
ticularly p.  261  showing  cause  submitted  on  briefs  rather 
than  oral  argument  and  note  that  the  trial  briefs  on  file 
herein  make  no  mention  of  this  ground  of  objection]. 
Finally,  as  counsel  for  the  Government  hopefully  remarks 
in  their  brief,  the  time  has  long  since  expired  when 
amended  or  more  elaborate  claims  for  refund  might  be 
filed.    (Gov't.  Br.,  p.  28.) 

Taken  together  or  singly,  these  facts,  the  examination 
and  rejection  of  the  claims  upon  the  merits,  the  stipula- 
tion for  the  filing  of  the  amended  complaint  and  the  fail- 
ure to  raise  or  present  the  issue  in  the  trial  court,  spell 
out  a  clear  case  of  waiver  of  compliance  with  the  Regu- 
lation, if  indeed  waiver  need  be  relied  upon  at  all. 

Tucker  v.  Alexander,  275  U.  S.  228,  72  L.  Ed.  253, 
256: 

"If  compliance  is  insisted  upon,  dismissal  of  the 
suit  may  be  followed  by  a  new  claim  for  refund  and 
another  suit  within  the  period  of  limitations.  If 
the  Commissioner  is  not  deceived  or  misled  by  the 
failure  to  describe  accurately  the  claim,  as  obviously 
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he  was  not  here,  it  may  be  more  convenient  for  the 
g-Qvernmcnt  and  decidedly  in  the  interest  of  an  or- 
derly administrative  procedure  that  the  claim  should 
be  disjiosed  of  u))on  its  merits  on  a  first  trial  with- 
out imposing  uj)on  j^overnment  and  taxpayer  the 
necessity  of  further  legal  proceedings.  We  can  per- 
ceive no  valid  reason  why  the  recjuirements  of  the 
regulations  may  not  be  waived  for  that  purpose." 

Bethlehem  Baking  Co.  v.  U.  S.  (3rd  C.  C.  A.)  June  26, 
1942  (1942  P.  H.  Fed.  Tax  Service,  Par.  62,861): 

"The  examination  and  consideration  of  the  claim 
on  its  merits  constituted  a  waiver  by  the  Commis- 
sioner of  any  objection  as  to  the  form  of  the  sub- 
mission. Cudahy  Packing  Co.  v.  United  States,  37 
F.  Supp.  563,  570  ( N.  D.  111.)  reversed  on  other 
grounds,  126  F.   (2d)  429  ( C.  C.  A.  7)." 

Con-Rod    E.vehauge,    Iiie.    v.    Hendricksoii,    Collector 
(D.  C.  Wash.),  27  Fed.  Supp.  427,  428: 

"The  Commissioner's  consideration  and  denial  of 
the  claim,  being  upon  the  merits,  constituted  a  waiver 
of  the  informality  of  plaintiff's  claim  in  failing  to 
comply  with  the  Commissioner's  regulation  in  the 
foregoing  respect." 

5".  &  R.  Griudiu(j  Co.  v.   United  States  { D.   C.   Pa.), 
27  Fed.  Supp.  429,"  430: 

"The  claims  for  refund  were  rejected  on  the 
merits,  because  the  Commissioner  found  the  plaintiff 
was  liable  for  the  tax,  and  not  because  the  plaintiff* 
had  failed  to  allege  in  its  claims  for  refund  that  the 
taxes  paid  were  not  included  in  the  price  of  the 
articles  sold,  and  were  not  collected  from  the  ven- 
dees.    See  letters  of  the  Commissioner  rejecting  the 
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claims    [Exhibits  TIT  and  IV]   attached  to  the  com- 
plaint. 

"In  that  situation,  we  hold  the  Commissioner 
waived  any  departmental  regulation  requiring  that 
claims  for  refund  show  the  plaintiff  had  not  included 
the  tax  in  the  price  of  the  articles  sold  or  collected 
the  same  from  the  vendee." 

Uuiz'crsify  Disfribuflncj  Co.  7'.  United  States,  (D.  C. 
Mass.)  22  Fed.  Supp.  794,  800;  United  States  v.  Mem- 
phis Cotton  on  Co.,  288  U.  S.  62,  71;  77  L.  Ed.  619, 
625;  United  States  r.  Garbutt  Od  Co.,  302  U.  S.  528, 
533;  82  L.  Ed.  405,  409. 

Furthermore,  having  failed  to  present  this  issue  in  any 
manner  in  the  trial  court  ( the  consideration  of  the  point 
in  his  opinion  by  the  trial  judge  was  purely  ///  invitum), 
the  Government  has  waived  its  right  to  complain  and  may 
not  raise  the  question  for  the  first  time  on  appeal. 

6  Cyc.  of  Fed.  Proc.  12973  p.  580: 

"Not  only  is  review  restricted  to  the  judgment 
appealed  from,  but  it  is  further  restricted  to  such 
questions  and  issues  as  were  made  and  considered 
below  and  there  decided."     (See  cases  cited.) 

Ex  parte  Kciso  Kamiyania  (9th  C.  C.  A.)  44  Fed. 
(2nd)  503,  505: 

"It  is  a  fundamental  rule  in  the  review  of  judicial 
proceedings  that  a  party  is  not  heard  on  appeal  upon 
questions  not  raised  in  the  trial  court." 

Hovmel  v.  Helvering,   312  U.   S.   552,   556;   85   L.   Ed. 
1037,  1041. 
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IV. 
The  Exemption  From  Double  Taxation  Provided  for 
in   Section   9(a)    of   the   Agricultural    Adjustment 
Act  Applies  to  the  Tax  Levied  Under  Section  16 
as  Well  as  to  That  Levied  Under  Section  9. 

The  fourth  point  of  the  Government's  brief,  admittedly 
presented  by  it  only  as  an  alternative  ground  of  argu- 
ment (Gov't,  br.,  p.  40),  is  devoted  to  an  attack  upon 
Conclusion  of  Law  1  to  be  found  at  Transcript  page  153. 
Therein  the  trial  court  concluded  that  under  the  proviso 
clause  of  Section  9(aj  of  the  Agricultural  Adjustment 
Act  (7  U.  S.  C.  A.  §609(a))^  the  manufacturer's  excise 
tax  on  tires  imposed  by  Section  602  of  the  Revenue  Act 
of  1932  (26  U.  S.  C.  A.  §3400)  should  be  computed  on 
the  basis  of  the  weight  of  said  tires  less  the  weight  of 
the  processed  cotton  therein  on  which  either  the  tax  im- 
posed by  Section  9(a)  or  the  equivalent  tax  imposed  by 
Section  16(a)  of  the  Agricultural  Adjustment  Act  had 
been  paid.  The  bases  for  the  trial  court's  conclusion  are 
to  be  found  in  its  opinion  at  Transcript  pages  98  to  100. 
The  Government  urges  that  tlie  proviso  clause  in  Section 
9(a)  of  the  Agricultural  Act  is  strictly  limited  to  the  tax 
levied  under  that  section  and  has  no  application  to  the 
equivalent  and  counterpart  tax  levied  under  Section  16 
of  the  Act. 


^'Provided,  That  upon  any  article  upon  which  a  manufacturers'  sales  tax 
is  levied  under  the  authority  of  chapter  20  of  Title  2b  and  which  manufac- 
turers' sales  tax  is  computed  on  the  hasis  of  weight,  such  manufacturers" 
sales  ta.x  shall  i>o  computed  on  the  basis  of  the  weight  of  said  finished 
articles  less  the  weight  of  the  processed  cotton  contained  therein  on  which  a 
processing   tax  has   l)een  paid." 
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Section  9(a)  was  the  first  section  of  the  Act  levying 
any  tax  for  the  purposes  designed  to  be  accomplished  by 
the  Agricultural  Adjustment  Act.     The  section  stated: 

*'To  obtain  revenue  for  extraordinary  expenses  in- 
curred by  reason  of  the  national  economic  emer- 
gency, there  shall  be  levied  processing  taxes  as  here- 
inafter provided." 

And  at  the  end  thereof  was  the  proviso  quoted  in  Foot- 
note 1. 

Section  15(e)  of  the  Act  levied  upon  commodities  im- 
ported into  the  United  States,  during  "any  period  for 
which  a  processing  tax  is  in  effect,"  a  tax  "equal  to  the 
amount  of  the  processing  tax  in  effect  with  respect  to 
domestic  processing  of  such  commodity  into  such  an  article 
at  the  time  of  importation." 

Section  16(a)  of  the  Act  (7  U.  S.  C.  A.  §616(a)) 
levied  a  tax,  not  named  or  defined  in  the  section,  upon 
any  commodity  held  for  sale  or  other  disposition  at  the 
time  when  the  processing  tax  first  became  effective  as 
to  such  commodity,  which  tax  was  to  be  the  equivalent  of 
the  processing  tax  which  would  have  been  payable  had  the 
commodity  in  question  been  processed  on  that  date. 
Although  not  named  or  defined  in  the  Act  this  last  men- 
tioned tax  has  for  purposes  of  differentiation  and  con- 
venience been  commonly  designated  as  the  "floor  stocks" 
tax.^  It  should  be  borne  in  mind,  however,  that  Congress 
when  it  enacted  the  Agricultural  Adjustment  Act  on  May 
12,    1933,   made  no  such   facile   distinction   between   the 


i"The  undefined  luu  so-called  floor  stocks  tax''  as  counsel  lor  the  Gov- 
ernment express  it.     (Gov't.  Br.  p.  42.) 


levies.  Indeed  were  it  iK)t  for  the  label,  "floor  stocks 
tax,"  which  usage  has  subsequently  appended  to  the  levy 
made  under  Section  16,  there  can  be  little  question  that 
(Congress  in  employing  the  term  "processing  taxes"  in 
Section  [){u.)  above  quoted  (*  *  "there  shall  be  levied 
processing  taxes  as  hereinafter  provided.")  clearly  used 
it  in  the  broad  sense  as  inclusive  of  all  equivalent  levies 
made  under  the  Act  including  the  "compensating"  tax  on 
imports  and  the  so-called  "floor  stocks'  tax  on  commodi- 
ties on  hand. 

Thus  the  Senate  Committee  on  Agriculture  and  For- 
estry in  reporting  the  bill  ( H.  R.  3835)  to  the  Senate 
on  April  5,  1933,  the  bill  then  containing  provisions  for 
the  so-called  "compensating"  tax  and  "floor  stocks"  tax, 
stated,  "In  order  to  obtain  funds  to  pay  the  farmer  for 
lands  thus  leased,  it  is  proposed  under  the  leasing  pro- 
vision of  this  part"  to  levy  and  collect  what  is  known  as 
a  processing  tax  from  the  processor  of  farm  products." 
(Senate  Reports  on  Public  Bills,  73rd  Congress;  Report 
No.  16.)  It  is  significant  that  no  mention  was  made  in 
the  report  of  the  so-called  "compensating  tax"  and  "floor 
stocks"  tax  and  that  all  tax  levies  under  the  Act  were 
treated  in  the  aggregate  as  "a  processing  tax." 

Unjust    Discri.mixation    W'oild   Rksllt    From 
Appellee's  Suggested  Restriction. 

Furthermore,  it  is  apparent  from  a  consideration  of 
these  three  taxing  provisions  in  the  Act  that  Congress 
sought  assiduously  to  equalize  the  burden  of  the  tax  so 

n^itie  L 
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that  no  class,  processors,  importers  or  persons  with  large 
stocks  of  goods  on  hand  would  be  discriminated  against 
or  in  favor  of  when  the  Secretary  of  Agriculture  should 
proclaim  the  tax  in  effect  with  respect  to  any  particular 
agricultural  commodity. 

This  purpose  appears  from  the  report  of  the  Commit- 
tee on  Agriculture  of  the  House  dated  March  20,  1933, 
wherein  there  was  included  in  the  bill  for  the  first  time 
the  forerunner  of  what  subsequently  became  Section 
16(a).  On  page  5  of  this  Report  under  a  heading  "Sup- 
plemental Revenue  Provisions"  (House  Reports  on  Pub- 
lic Bills,  73rd  Congress;  Report  No.  6),  the  Committee 
stated : 

"In  order  to  make  effective  the  operation  of  the 
tax  provisions  and  to  prevent  unfair  discriminations 
resulting  therefrom,  certain  supplemental  revenue  pro- 
visions are  included  in  the  bill.  These  are  as  fol- 
lows ;     *    *    * 

"(c)  There  is  levied  upon  fioor  stocks,  when  the 
processing  tax  first  goes  into  effect  with  respect  to 
any  commodity,  a  tax  equal  to  the  processing  tax 
which  would  have  been  payable  with  respect  to  the 
commodity  from  which  the  floor  stocks  are  processed 
if  their  processing  had  occurred  when  the  processing 
tax  was  in  effect.  A  corresponding  refund  is  pro- 
vided on  floor  stocks  when  the  processing  tax  finally 
terminates.    *    *    * 

''The  above  supplemental  revenue  provisions  serve 
*  *  *  ^0  prevent  unfair  competition  within  any  in- 
dustry." 
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It  appears  again  in  a  report  upon  the  Revenue  Bill  of 
1936  wherein  the  Committee  on  Ways  and  Means  stated: 

"The  yVgricultural  Adjustment  Act  provided  for  a 
iloor-stocks  tax  un  tlie  elfective  date  of  the  processing 
tax  in  order  iluil  alt  articles,  the  product  of  a  com- 
modity subject  to  the  processing  tax,  should  move 
into  the  channels  of  trade  equally  taxed."  (House 
Report  No.  2475  dated  April  12,  1936;  1939-1  Cum. 
Bull.  Part  2,  page  6/7.) 

With  this  intent  on  the  part  of  the  Congress  to  avoid 
any  unjust  discrimination  evidenced  so  unmistakably,  it 
argues  strange  lor  the  Government  now  to  seek  a  construc- 
tion of  the  Act  which  would  be  patently  discriminatory  be- 
tween large  groups  of  persons  in  the  same  class.  If  t'e 
proviso  clause  in  Section  9(aj  be  as  strictly  limited  in  its 
application  as  counsel  urges  those  tire  manufacturers,  for 
example,  who  had  a  large  inventory  of  cotton  on  hand  on 
August  1st,  1933  would  be  required  to  pay  an  additional 
tax  of  2]/^  cents  per  pound  thereon  when  they  sold  their 
tires  as  against  the  manufacturers  whose  inventories  were 
low  on  August  1st,  1933  and  into  whose  tires  went  onlv 
cotton  on  which  the  particular  tax  levied  under  Section  9 
as  opposed  to  Section  lb  had  been  paid.  To  illustrate: 
the  one  class  of  manufacturers,  counsel  urges  in  ettect, 
would  be  entitled  to  compute  their  manufacturer's  sales 
tax  on  the  weight  of  the  tires  sold  less  the  weight  of  tlie 
processed  cotton  therein;  the  other  class  of  manufactu:- 
ers,  having  any  considerable  stock  of  cotton  on  hand  on 
August  1st,  1933,  upon  which  incidentally,  they  would 
have  paid  an  identically  equivalent  tax  (approximately 
4^2  cents  per  pound)   under  Section   16  of  the  Agi'icul- 
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tural  Adjustment  Act  as  their  competitors  would  have 
paid  under  Section  9,  would  find  themselves  in  the  un- 
enviable position  of  paying  still  another  levy  of  2^  cents 
per  pound  on  this  same  cotton  under  the  Manufacturer's 
Excise  Tax  of  1932  while  their  competitors  escaped  free. 
We  cannot  ascribe  to  Congress  an  intent  to  discriminate 
thus  between  persons  in  the  same  class  when  the  attempt 
to  avoid  all  such  discrimination  in  the  Act  is  so  clearly- 
manifest. 

United  States  v.  American  Trucking  Ass'n.,  310  U.  S. 
534,  543;  84  L.  Ed.  1345,  1351: 

"Frequently,  however,  even  when  the  plain  mean- 
ing did  not  produce  absurd  results  but  merely  an 
unreasonable  one  'plainly  at  variance  with  the  policy 
of  the  legislation  as  a  whole'  this  Court  has  followed 
that  purpose,  rather  than  the  literal  words." 

Osawa  V.  United  States,  260  U.  S.  178,  194,  67  L.  Ed. 
199,  207 : 

"It  is  the  duty  of  this  court  to  give  effect  to  the 
intent  of  Congress.  Primarily  this  intent  is  ascer- 
tained by  giving  the  words  their  natural  significance; 
but  if  this  leads  to  an  unreasonable  result,  plainly 
at  variance  with  the  policy  of  the  legislation  as  a 
whole,  we  must  examine  the  matter  further.  We 
may  then  look  to  tlie  reason  of  the  enactment,  and 
inquire  into  its  antecedent  history,  and  give  it  effect 
in  accordance  with  its  design  and  purpose,  sacrific- 
ing, if  necessary,  the  literal  meaning  in  order  that 
the  purpose  may  not  fail." 
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Helvermg  v.  Morgan's  Inc.,  293  U.  S.  121.  126.  79 
L.  Ed.  232,  236: 

"But  the  true  meanin.i,^  of  a  sinj^le  section  of  a 
statute  in  a  setting-  as  complex  as  that  of  the  revenue 
acts,  however  precise  its  lanj^uajg^e,  cannot  be  ascer- 
tained if  it  he  considered  apart  from  related  sections, 
or  if  the  mind  he  isolated  from  the  history  of  the 
income  tax  lej^islation  of  vvhicli  it  is  an  intej;"ral  part." 
{Helve ring  z'.  New  York  J^rnst  Co.,  292  U.  S.  455, 
464;  78  L.  Ed.  1361,  1366.) 

The  lang-uai^c  of  the  trial  court  in  its  opinion  cannot, 
we  believe,  be  improved  ujxju  in  this  connection  and  we 
take  the  liberty  of  ({uotini;-  briefly  therefrom  to  this  court: 

"In  my  opinion,  an  examination  of  Title  I  of  the 
Agricultural  Adjustment  Act  with  the  aid  and  in 
the  light  of  tlie  correlative  legislative  history  and 
material  which  led  up  to  this  remedial  law.  clearly 
shows  the  error  and  injustice  of  the  contention  tliat 
the  deduction  com])utation  provided  in  Section  9  is 
inapplicable  to  the  unnamed  tax  imposed  by  Section 
16,  or  that  deductions  under  Section  9  should  be  con- 
fined to  specifically  defined  'processing'  taxes  accord- 
ing to  the  letter  of  the  law.  To  so  restrict  the  api)Ii- 
cation  of  Section  9a  would  utterly  destroy  the  chief 
factor  present  in  the  leg^islative  mind  in  making 
onmibus  provisions  to  prevent  tax  discrimination  be- 
tween tire  manufacturers  without  any  real  differen- 
tiation of  business  activity  in  or  use  of  fabricated 
commodities.  See  United  States  v.  Dickerson.  310 
U.  S.  554.     *     *     * 

"To  construe  the  refund  or  credit  provisions  of  the 
Triple  A  so  as  to  include  the  so-called  'tioor  stock' 
taxes  as  well  as  the  statutorily  defined  'processing' 


taxes  instead  of  adding  'something  entirely  new  to 
the  meaning  of  the  word  ''processing,"  as  it  is  used' 
in  the  statutes,  as  argued  by  the  Government,  merely 
sheds  light  upon  what  appears  from  reading  the  whole 
of  Title  I  to  have  been  the  painstaking  purpose  of 
Congress — namely,  the  prevention  of  discrimination 
and  double  taxation."     [Tr.  pp.  98-99.] 

A  Statute  in  Avoidance  of  Double  Taxation  Is  to 
BE  Liberally  Construed. 

Much  is  said  in  the  Government's  brief  about  what 
counsel  variously  terms  the  "credit,"  the  "exemption"  or 
the  "deduction"  permitted  under  the  proviso  clause  of 
Section  9a  and  cases  are  cited  to  the  effect  that  credits 
and  deductions  from  gross  income,  being  matters  of 
Legislative  grace,  are  to  be  strictly  construed  against  the 
taxpayer.  (Gov't.  Br.  pp.  42-43.)  But  the  proviso  in 
question  is  clearly  neither  a  credit  nor  a  deduction.  It 
provides  that  in  comiputing  the  manufacturer's  sales  tax, 
imposed  under  another  and  dift"erent  Act,  one  may  exclude 
from  the  weight  of  the  article  sold  the  weight  of  pro- 
cessed cotton  contained  therein  on  which  a  processing  tax 
has  been  paid.  The  proviso  is  properly  in  the  nature  of 
an  exemption  granted  under  the  terms  of  a  later  statute 
expressly  to  avoid  double  taxation  upon  the  same  com- 
modity by  virtue  of  an  earlier  Act.  Designed,  as  it  mani- 
festly is,  to  avoid  double  taxation  it  should  receive  not 
the  strict  construction  applicable  to  credits  and  deductions 
from  gross  income  under  the  Revenue  Acts  (as  witness  the 
cases  cited  by  Gov't  Br.  pp.  42-43)  but  a  liberal  construc- 
tion to  effectuate  the  purpose  of  the  Congress. 
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61  Corpus  Juris,  "Taxation"  §71,  p.  139: 

"The  ])resum|)ti()n  is  ai^^aiiist  the  intention  of  the 
leg"islature  to  impose  double  taxation  on  the  same 
proi)erty.  and  ])revails  unless  overcome  by  the  ex- 
press words  of  tlie  statute.  Any  construction  of  a 
taxing-  statute  which  results  in  taxation  of  the  same 
property  twice  is  to  be  avoided  if  ])ossible.  and  never 
to  be  adopted  unless  necessary  to  effect  the  manifest 
intent  of  the  legislature:" 

Tennessee  r.    IVhifworlli ,    117   U.   S.    129;   29  L.   Ed. 
830,  832: 

"Double  taxation  is,  however,  never  to  be  presumed. 
Justice  recjuires  that  the  burdens  of  jjfovernment  shall 
as  far  as  is  practicable  be  laid  equally  on  all;  and  if 
property  is  taxed  once  in  one  way,  it  would  ordin- 
arily be  wrong-  to  tax  it  again  in  another  way,  when 
the  burden  of  both  taxes  falls  on  the  same  person. 
Sometimes  tax  laws  have  that  effect,  but  if  they 
do  it  is  because  the  Legislature  has  unmistakably  so 
enacted.  All  presumptions  are  against  such  an  im- 
position." 

United  States  z>.   Supplee-Biddle  Hardivare   Company, 
265  U.  S.  189,  195;  68  L.  Ed.  970,  975: 

"The  result  of  the  construction  put  by  the  Govern- 
ment upon  §§233,  230,  and  213  would  be  to  impose 
a  double  tax  on  the  proceeds  of  the  two  policies  in 
this  case  over  and  above  $40.000. — /.  t\.  an  income 
tax  and  an  estate  tax.  Such  a  duplication  even  in 
an  exigent  war-tax  measure,  is  to  be  avoided  unless 
required  by  express  words." 
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Helvering  v.  Bliss,  293  XJ.  S.  144,  150;  79  L.  Ed. 
246,  251: 

"The  exemption  of  income  devoted  to  charity  and 
the  reduction  of  the  rate  of  tax  on  capital  gains 
were  Hberalizations  of  the  law  in  the  taxpayer's 
favor,  were  begotten  from  motives  of  pubHc  policy, 
and  are  not  to  be  narrowly  construed." 

The  trial  court  in  its  opinion  expressed  the  same 
thought  when  it  said: 

"We  have  been  unable  to  find  from  an  analysis 
of  the  applicable  tax  statutes  any  reason  why  the 
Congress  should  desire  to  relieve  the  manufacturers 
of  the  burden  of  double  taxation  where  one  tax  is 
a  processing  tax  and  the  other  is  a  sales  tax  and  not 
to  relieve  the  same  manufacturers  of  double  taxa- 
tion when  one  of  the  taxes  is  a  so-called  'floor  stock 
tax'  and  the  other  is  a  sales  tax;  therefore,  the  dan- 
ger of  going  beyond  the  literal  interpretation  of  a 
taxing  statute,  adverted  to  in  United  States  v.  Amer- 
ican Trucking  Assn.,  supra,  is  not  present  in  the  con- 
sideration of  the  tax  legislation  pertinent  to  this 
action."     [Tr.  p.  99.] 

We  conclude  therefore  that  Congress  in  employing  the 
term  "processing  tax"  in  the  proviso  clause  of  section 
9(a)  used  the  term  in  the  general  sense  as  including  not 
alone  the  tax  on  "processing"  but  also  the  undefined  and 
similar  levy  made  under  Section  16(a)  on  stocks  on  hand 
and  that  this  must  necessarily  be  so  to  avoid  a  clear  and 
unjust  discrimination  and  to  give  effect  to  the  obvious  in- 
tent to  avoid  a  double  tax  upon  the  same  commodity. 
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CONCLUSION. 

In  ur,<;ing-  a  reversal  of  the  judgment  appealed  from 
we  would  emphasize  again  that  the  decision  so  far  as 
concerns  the  merits  was  in  favor  of  the  taxpayer;  it 
found  that  the  additional  manufacturer's  excise  tax  was 
unjustly  and  improjjerly  demanded  and  collected ;  that  the 
taxpayer  was  properly  entitled  to  deduct  fr(jm  the  weight 
of  its  tires  sold  the  weight  of  prcx:essed  cotton  therein  on 
which  it  had  paid  a  tax  under  the  AAA.  Judgment  was, 
however,  rendered  in  favor  of  the  Government  upon  what 
we  believe  to  be  technical  and  erroneous  grounds:  (a.) 
that  the  assignment  of  this  claim  for  refund  was  void 
under  Rev.  Stat.  §3477  (but  the  uncontroverted  evidence 
showed  that  the  assignment  was  but  part  of  a  distribu- 
tion of  all  assets  of  the  taxpayer  to  its  sole  stockholder 
pursuant  to  dissolution,  a  well  recognized  exception  to  the 
statute) ;  (b)  that  the  books  and  records  were  not  produced 
to  show  that  the  additional  tax  was  not  passed  on  (but 
the  court's  finding  that  the  tires  were  all  sold  before  the 
additional  tax  was  even  in  contemplation  by  the  taxpayer 
proved  that  this  extra  tax  could  not  have  been  added  to 
their  price);  and  (c)  that  appellant  because  it  was  not 
"the  person  who  paid  the  tax"  could  not  establish  the  facts 
required  to  be  shown  under  Section  021(d)  (but  the  au- 
thorities have  uniformly  permitted  a  transferee  of  the  tax- 
payer to  establish  that  a  tax  has  not  been  passed  on  and 
have  classitied  a  transferee  of  the  taxpayer  as  the  tax- 
payer himself  for  such  purposes). 
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We  believe,  therefore,  that  the  judgrnent  cannot  prop- 
erly stand  and  that  the  $16,450.39  '"erroneously,  illegally 
and  unjustly  demanded  and  collected"  should  be  ordered 
refunded  with  interest.^ 

Respectfully  submitted, 

F.  C.  Leslie  and 
New  LI  X  &  AsHBURX, 

Attorneys  for  Appellant. 

F.  C.  Leslie, 
Ray  J.   Coleman, 
Hudson  B.  Cox, 
Of  Counsel. 


1  Interest  is  allowable:  Carter  i:  Liquid  Carbonic  Pac.  Co.  (9th  C.  C. 
A.)  97  Fed.  (2d)  1.  5:  in  any  event,  it  is  allowaMe  at  the  rate  of  6%  per 
annum  from  Oct.  1st,  1935;  Sec.  621(c)  Kev.  Act  of  1935;  26  U.  S.  C.  A. 
§3443(c). 


APPENDIX. 

Finding   of  Fact   XXII    [Tr.   pp.    151-152]. 

That  throughout  the  i)crio(l  from  Aug:u.st  1,  1933,  to 
April  10,  1934,  the  PaciHc  Goodrich  Rubber  Company 
was  informed  and  beheved  that,  for  the  purpose  of  com- 
puting the  manufacturer's  excise  tax  on  tires  manufac- 
tured and  sold  by  it,  it  was  entitled  under  the  provisions 
of  Sec.  9(aj  of  the  Agricultural  Adjustment  Act  to 
deduct  from  the  weight  of  the  tires  so  sold  the  weight 
of  the  processed  cotton  ccjntained  therein  upon  which  a 
tax  had  been  paid  either  under  Sec.  9(a)  or  Sec.  16  of 
the  Agricultural  Adjustment  Act;  that  Pacific  Goodrich 
Rubber  Company  and  plaintiff  at  all  times  prior  to  said 
April  10,  1934,  believed  that  the  tax  burden  with  respect 
to  such  tires  would  amount  to  $0.044184  on  the  processed 
cotton  contained  in  said  tires  and  2^4  cents  per  pound  on 
the  remaining  weight  of  said  tires ;  that  at  no  time  during 
the  period  preceding  April  10,  1934,  did  Pacific  Goodrich 
Rubber  Company  or  plaintilY  contemplate  that  Pacific 
Goodrich  Rubber  Company  or  plaintiff  would  be  com- 
pelled to  pay  an  additional  manufacturer's  excise  tax  of 
2^4  cents  per  pound  on  the  weight  of  the  processed  cotton 
contained  in  said  tires  and  on  which  had  been  paid  a  floor 
stocks  tax  under  Sec.  16  of  the  Agricultural  Adjustment 
Act.  That  all  tires  containing  processed  cotton  which 
was  held  for  sale  or  other  disposition  by  the  Pacific  Good- 
rich Rubber  Company  on  August  1,  1933,  were  sold  and 
billed  to  the  purchasers  or  vendees  of  the  Pacific  Good- 
rich Rubber  Company  long  before  demand  was  first  made 
upon  said  company  that  it  pay  an  additional  manufac- 
turer's excise  tax  of  2^4  cents  per  pound  on  the  weight 
of  the  processed  cotton  contained  in  said  tires,  and  that 
after  said  additional  tax  had  been  demanded  and  paid  no 
additional  billing  was  made  to  said  purchasers  or  vendees 
and  no  additional  amount  collected  from  them. 
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B.  F.  Goodrich  Company,  a  corporation, 
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United  States  of  America, 

Appellee. 


SUPPLEMENTAL  BRIEF  FOR  THE  UNITED 

STATES. 


At  the  argument  of  this  case,  the  Court  directed  coun- 
sel for  the  United  States  to  file  a  further  brief  setting 
forth  the  additional  arguments  and  authorities  which 
counsel  was  then  presenting  in  support  of  the  decision 
below.     This  brief  is  accordingly  submitted. 

I. 

The  Taxing  Provisions  of  Section  9  (a)  of  the  Agri- 
cultural Adjustment  Act  Having  Been  Declared 
Unconstitutional  and  Void,  the  Provisions  of  the 
Proviso  Clause  of  Section  9  (a)  Are  Likewise  Void 
and  Appellant  Can  Take  No  Benefit  Under  Them. 

The  manufacturers'  excise  tax,  imposed  by  Section 
602  (1)  of  the  Revenue  Act  of  1932,  recovery  of  which 
is  sought  in  this  action,  is  a  valid  and  constitutional  tax. 
The  Agricultural  Adjustment  Act  taxes,  both  the  tax  im- 
posed as  a  processing  tax  (by  section  9  (a))  and  the  floor 
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stocks  taxes  (imposed  by  section  16(a))  were  uncon- 
stitutional. United  States  z\  Butler,  297  U.  S.  1.  Ap- 
pellant attempts  here  to  claim  a  credit  against  valid  manu- 
facturers' excise  taxes  by  virtue  of  and  pursuant  to  a 
provision  of  an  act  which  has  been  declared  unconstitu- 
tional. Moreover  the  recovery  is  sought  not  by  the  tax- 
payer, who  paid  the  manufacturers'  excise  taxes. ^  but  by 
another,  the  B.  F.  Goodrich  Company,  and  upon  grounds 
not   set  up  in  appellant's  claims   for  refund. 

In  the  court  below  this  action  was  defended  upon  the 
ground,  among  others,  that  neither  the  taxpayer  nor  the 
B.  F.  Goodrich  Company,  appellant,  could  recover  valid 
manufacturers'  excise  taxes  pursuant  to  a  provision  in 
some  other  act  which  has  been  held  unconstitutional.  We 
defend  this  action  here  and  the  decision  below  upon  the 
same  ground,  as  we  may,  in  accordance  with  the  estab- 
lished principle  that  "'a  respondent  or  an  appellee  may 
urge  any  matter  appearing  in  the  record  in  support  of  a 
judgment  *  *  *".  Le  Tulle  v.  Scofield,  308  U.  S.  415, 
421.  See  also  Ryerson  v.  United  States,  312  U.  S.  405, 
408;  Helvering  v.  Lerner  Stores  Co.,  314  U.  S.  463.  In 
the  latter  case  the  Supreme  Court  pertinently  observed 
(pp.  466-467) : 

"The  Board  and  the  Circuit  Court  of  Appeals  ruled 
adversely  to  respondent  on  these  constitutional  is- 
sues. Respondent  filed  no  cross  petition  for  cer- 
tiorari. Yet  a  respondent,  without  filing  a  cross 
petition,  may  urge  in  support  of  the  judgment  under 
review  grounds  rejected  by  the  court  below."  (Cit- 
ing several  cases.) 


iBj-  "taxpayer"  is  meant,  in  this  brief,  the  Pacific  Goodrich  Rubber 
Company.  Its  tax  liabilit>-  is  involved,  and  it  paid  the  taxes  for  which 
this  suit  was  brought.  It  was  the  taxpayer.  The  B.  F.  Goodrich  Company 
was  not  the  taxpayer  and  it  will  be  referred  to  herein  as  the  "appellant". 
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The  trouble  with  appellant's  case  is  that  it  is  claiming 
against  or  in  the  computation  of  a  valid  manufacturers' 
excise  tax  a  benefit  or  a  credit  or  an  allowance  (call  it 
what  you  will)  prescribed  by  an  unconstitutional  statute. 
The  real  grievance  of  the  taxpayer  is  that  unconstitutional 
floor  stocks  taxes  were  exacted  from  it  under  the  Agri- 
cultural Adjustment  Act.  That  is  its  grievance.  (Of 
course,  it  may  have  passed  those  taxes  on  to  its  customers, 
in  which  event  the  taxpayer  would  have  no  actionable 
grievance.)  But  appellant  does  not  assert  that  grievance 
nor  sue  for  the  recovery  of  the  taxpayer's  Agricultural 
Adjustment  Act  taxes.  Appellant  sues  for  manufacturers' 
excise  taxes  and  claims  a  benefit  against  those  taxes  un- 
der and  by  virtue  of  a  provision  of  an  unconstitutional 
act.  This  it  may  not  do,  for  it  is  settled  that  the  declara- 
tion by  the  Court  of  the  unconstitutionality  of  a  statute 
obliterates  the  legislative  action  as  if  the  statute  had  never 
existed. 

An  early  leading  case  on  this  is  Norton  v.  Shelby 
County,  118  U.  S.  425.  There  the  Supreme  Court  said 
(p.  442) : 

''An  unconstitutional  act  is  not  a  law :  it  confers 
no  rights:  it  imposes  no  duties;  it  afifords  no  protec- 
tion; it  creates  no  office;  it  is.  in  legal  contemplation, 
as  inoperative  as  though  it  had  never  been  passed." 

The  case  of  Chieago  Ind.  &  L.  Ry.  Co.  v.  Haekett,  22S 
U.  S.  559,  is  likewise  pertinent.  In  that  case  the  Su- 
preme Court  referred  to  its  former  decision  that  the  act 
of  Congress  of  June  11,  1906  (the  first  Federal  employer's 
liability  act),  was  unconstitutional  and  that  the  provisions 


of  that  act  were  so  interblended  in  the  statute  that  they 
were  incapable  of  separation.     It  then  said  (p.  566)  : 

"That  Act  was,  therefore,  as  inoperative  as  if  it 
had  never  been  passed,  for  an  unconstitutional  act 
is  not  a  law,  and  can  neither  confer  a  right  or  im- 
munity nor  operate  to  supersede,  any  existing  valid 
law." 

The  opinion  then  concluded  (p.  567) : 

"*  *  *  a  void  statute,  *  *  *  ^v^s  not  law 
for  any  purpose."    ' 

So,  also,  in  Peters  zk  Brozvard,  222  U.  S.  483,  the 
Supreme  Court  said  (p.  495)  : 

''*  *  *  the  invalidity  of  the  act  disposes  of 
every  right  which  might  otherwise  proceed  from  it." 

Cooky's  Constitutional  Limitations,  8th  Ed.,  \^ol.  I,  p. 
382,  states: 

"Where  a  statute  is  adjudged  to  be  unconstitu- 
tional, it  is  as  if  it  had  never  been.  Rights  cannot 
be  built  upon  it;  contracts  which  depend  upon  it  for 
their  consideration  are  void;  it  constitutes  a  pro- 
tection to  no  one  who  has  acted  under  it,  and  no 
one  can  be  punished  for  having  refused  obedience  to 
it  before  the  decision  was  made.  And  what  is  true 
of  an  act  void  in  toto  is  true  also  as  to  any  part  of 
an  act  which  is  found  to  be  unconstitutional,  and 
which,  consequently,  is  to  be  treated  as  if  it  had 
never,  at  any  time,  been  possessed  of  any  legal  force." 

An  analogous  case  is  Beckers  v.  United  States,  42  Fed. 
(2d)  300  (C.  Cls.),  certiorari  denied  282  U.  S.  882, 
where  a  taxpayer  claimed  certain  rights  under  the  provi- 
sions of  an  unconstitutional  statute.  The  controversy 
concerned  the  taxpayer's  right  to  a  certain  type  of  cost 
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basis  on  the  sale  of  stock.  This  cost  basis  had  been  jjro- 
vided  for  by  provisions  of  the  Revenue  Acts  of  1916  and 
1918,  which  provisions  had  declared  stock  dividends  to 
be  taxable  as  income,  and  had  later  been  declared  uncon- 
stitutional. {Eisner  v.  Macomber,  252  U.  S.  189.)  The 
Court  in  denying  the  taxpayer's  contention  cited  Norton 
V.  Shelby  County,  supra,  and  then  concluded  (p.  303)  : 

"In  view  of  this  record  it  is  difficult  to  perceive 
wherein  under  the  revenue  acts  plaintiff  may  claim 
a  deduction  from  the  sales  price  of  a  value  fixed  by 
the  terms  of  an  act  which  the  Supreme  Court  held 
to  be  unconstitutional." 

Thus  we  submit  that  the  taxpayer  and  appellant  have 
misconceived  their  remedy;  they  should  have  filed  claims 
for  refund  of  the  unconstitutional  floor  stocks  taxes,  ag- 
gregating $34,648.08,  which  taxpayer  paid  in  1933  and 
upon  denial  of  such  claims,  /'/  denied  and  not  allowed  and 
if  taxpayer  had  absorbed  the  floor  stocks  taxes  and  not 
passed  them  on,  then  taxpayer^  should  have  followed  the 
established  procedure  for  recovering  the  floor  stocks 
taxes.  Venue  for  such  recovery  would  lie  in  the  United 
States  Court  of  Claims  or  in  the  appropriate  United 
States  District  Court,  and  not  with  the  Processing  Tax 
Board.     Anniston  Mfg.  Co.  v.  Davis,  301  U.  S.  2>2>7. 

But  one  possible  objection  can  be  suggested  to  what  has 
just  been  said,  namely,  that  perhaps  the  credit  provisions 
of  Title  T  of  the  unconstitutional  Agricultural  Adjustment 
Act  were  severable  from  the  provisions  of  Title  I  impos- 
ing processing  taxes  (section  9(a))  and  floor  stocks 
taxes  (section  16  (a)),  particularly  in  view  of  section  14 


2See   in    this  connection    Section   2074,    Revised    Code   of    Delaware,    1935 
(Chap.  65,    Sec.   42). 


of  Title  I  of  the  Agricultural  Adjustment  Act  providing 
that  "If  any  provision  of  this  title  is  declared  unconstitu- 
tional *  *  *  Qj.  invalid,  the  validity  of  the  remainder 
of  this  title   *     *     *   shall  not  be  affected  thereby". 

The  separability  clause  has  some  application,  viz.,  to 
Part  1  of  Title  I,  involving  Cotton  Option  Contracts,  and 
to  the  interstate  market  provisions  later  provided  by 
amendment,^  but  not  to  the  taxing  scheme  of  Part  2,  all 
of  which  went  out  under  the  Butler  case,  supra. 

Obviously  the  credit  provision  is  a  proviso  to  or  limi- 
tation upon  section  9  (a)  imposing  a  processing  tax.  Sig- 
nificantly there  is  no  credit  provision  hooked  to  section  16, 
which  section  alone  imposes  the  floor  stocks  taxes.  Both 
the  processing  tax  imposed  by  section  9  (a)  and  the  floor 
stocks  taxes  provided  by  section  16  were  declared  and 
held  unconstitutional  by  United  States  v.  Butler,  supra. 
Thus  the  entire  taxing  provisions  were  struck  from  the 
statute.  When  they  went,  we  submit  that  nothing  of  them 
remained,  certainly  no  part  of  the  floor  stocks  tax  provi- 
sions for  they  carried  no  credit  proviso,  and  similarly 
with  the  collapse  of  the  processing  tax,  provided  by  sec- 
tion 9  (a),  the  credit  provided  in  the  case  of  true  process- 
ing taxes  likewise  collapsed.  A  severability  clause,  the 
Supreme  Court  has  said,  is  "but  an  aid  to  interpretation 
and  not  an  inexorable  command" ;  it  establishes  a  presump- 
tion of  divisibility;  "and  this  presumption  must  be  over- 
come by  considerations  that  make  evident  the  inseparabil- 


^Edwards   v.    United   States,  91    Fed.    (2d)    767    (CCA.  9th). 
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ity  of  the  provisions  or  the  clear  probability  that  the  legis- 
lature zvould  not  have  been  satisfied  with  the  statute  un- 
less it  had  included  the  invalid  part.  Williams  v.  Standard 
Oil  Co.,  278  U.  S.  235,  241-242." 

Under  either  presumption,  however  (that  of  indivisi- 
biHty  or  that  of  severabiHty),  the  Supreme  Court  has  said, 
"the  determination,  in  the  end,  is  reached  by  applying  the 
same  test — namely.  What  was  the  intent  of  the  law- 
makers?"  Carter  v.  Carter  Coal  Co.,  298  U.  S.  238,  312. 

The  controlling  question  is  whether  Congress  would 
have  passed  the  proviso  clause  of  section  9  (a)  of  the 
Agricultural  Adjustment  Act  if  the  rest  of  section  9  (aj, 
imposing  the  processing  taxes,  had  not  been  passed.  We 
submit  to  Your  Honors  that  if  Congress  had  knoyvn  that 
it  was  not  levying  a  tax,  it  woidd  never  have  provided  a 
credit  or  benefit  on  account  of  a  tax  zvhich  it  did  not 
impose. 

Congress  thought  it  had  imposed  a  processing  tax  and, 
having  done  so,  it  added  as  a  proviso  to  the  section  the 
provision  for  crediting  the  weight  of  processed  cotton 
"on  which  a  processing  tax  has  been  paid"  against  the 
weight  of  the  finished  article  (tires)  upon  which  a  manu- 
facturers' excise  tax  must  be  paid.  (Italics  ours.)  Thus 
the  credit  provision  is  inextricably  bound  up  with  the 
processing  tax  provision.  The  credit  or  benefit  or  allow- 
ance, if  any,  is  absolutely  dependent  upon  and  assumes 
a  valid  collection  of  "processing"  tax. 

A  clearer  case  of  inseparability  could  not  be  imagined. 
Certainly   Congress    would   not   have   enacted    the   credit 


provisions  if  it  had  known  that  the  tax  which  it  sought  to 
impose  by  the  AgricuUural  Adjustment  Act  could  not  le- 
gally be  collected.  Their  reaction  would  have  been — "No 
tax,  No  credit". 

Carter  v.  Carter  Coal  Co.,  298  U.  S.  238,  is  an  anal- 
ogous case.  The  Supreme  Court  held  that  the  price  fix- 
ing provisions  of  section  4  of  the  Bituminous  Coal  Con- 
servation Act  of  1935  were  so  interwoven  with  the  invalid 
labor-regulation  provisions  of  the  same  section  of  the  act 
that,  the  latter  provisions  being  unconstitutional,  the  for- 
mer were  also  invalid.  In  that  act,  as  in  this,  there  was 
a  so-called  separability  clause,  the  clause  being  section  15 
of  that  act.  But,  notwithstanding  such  provision,  the 
Court  there  said  (p.  316)  that  the  price  fixing  provisions 
were  so  related  to  and  dependent  upon  the  labor  provi- 
sions "as  to  make  it  clearly  probable  that  the  latter  being 
held  bad,  the  former  would  not  have  been  passed.  The 
fall  of  the  latter,  therefore,  carries  down  with  it  the  for- 
mer. International  Textbook  Co.  v.  Pigg,  217  U.  S.  91, 
112-113." 

Thus,  when  it  be  recognized  that  the  credit  proviso  of 
section  9  (a)  is  inseparable  from  the  rest  of  section  9  (a), 
it  is  clear  that  the  appellant  is  claiming  under  an  uncon- 
stitutional statute  a  benefit  or  a  credit  or  an  allowance 
(call  it  what  you  will)  against  a  perfectly  valid  manu- 
facturers' excise  tax.  This  it  cannot  do.  Taxpayer 
owed  manufacturers'  excise  taxes  in  the  full  amount;  it 
did  not  owe  floor  stocks  taxes.  It  should  have  filed  claims 
for  refund  of  its  $34,648.08  of  floor  stocks  taxes — and 
perhaps  it  has  done  this — and  then,  if  the  taxpayer  itself 
absorbed  the  floor  stocks  taxes  and  did  not  pass  them  on, 
an  action  for  the  proper  relief.  Neither  it  nor  the  appel- 
lant may  maintain  any  such  action  as  this. 
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II. 

On  the  Merits,  and  Even  if  the  Proviso  Clause  of  Sec- 
tion 9  (a)  of  the  Agricultural  Adjustment  Act  Be 
Deemed  Separable  From  the  Taxing  Provisions 
of  Section  9  (a),  the  Taxpayer  Could  Not  Credit 
the  Weight  of  Cotton  on  Which  It  Paid  Floor 
Stocks  Taxes  Under  Section  16  Against  the 
Weight  of  Tires  Subject  to  Manufactures'  Excise 
Tax  Under  Section  602,  of  the  Revenue  Act  of 
1932. 

The  District  Court  held  against  the  Government  on 
this  issue  [R.  98-99 J,  but  we  believe  that  the  decision 
should  have  been  for  us.  If  this  Court  agrees  with  the 
Government  then  the  decision  below  must,  in  any  event, 
be  afiirmed.  Two  observations  seem  appropriate  with  re- 
spect to  the  issue: 

(1)  Section  9  (a)  of  the  Agricultural  Adjustment  Act 
levied  a  processing  tax  (later  declared  to  he  unconstitu- 
tional) "upon  the  first  domestic  processing  of  the  com- 
modity". Section  9  (d)  (2)  defined,  in  the  case  of  cotton, 
the  term  "processing"  as  meaning  "the  spinning,  manu- 
facturing, or  (jther  processing  (except  ginning)  of  cot- 
ton;" *  H^  *,  Xhe  section  was  prospective  in  its  op- 
eration. 

The  proviso  clause  of  section  9  (a)  extended  the  credit 
or  benefit,  in  the  situation  set  forth,  where  "a  processing 
tax  has  been  paid".      (Italics  ours.) 

A  floor  stocks  tax  (under  section  16),  however,  is  not 
a  processing  tax  within  the  statutory  definition,  for  the 
latter  tax  is  only  upon  "the  spinning,  manufacturing-,  or 
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other  processing  (except  ginning)  of  cotton".  A  floor 
stocks  tax  may  be  a  kind  of  companion  tax,  a  second 
cousin  to  a  processing  tax,  but  it  is  not  a  processing  tax. 
The  statutory  definition  is  clear  and  must  control.  Cf. 
Fox  V.  Standard  Oil  Co.,  294  U.  S.  87,  95-96,  where  a 
West  Virginia  statute  defined  "store"  as  used  in  its  tax- 
ing act. 

"*  *  *  we  must  apply  the  statute  as  we  find 
it,  leaving  to  Congress  the  correction  of  asserted  in- 
consistencies and  inequalities  in   its  operation." 

McClain  v.  Commissioner,  311  U.  S.  527,  530. 

Similarly  in  Scaife  Co.  v.  Commissioner^  314  U.  S.  459, 
the  Supreme  Court  said  (pp.  462-463) : 

"We  are  dealing  with  an  Act  of  Congress.  *  *  * 
If  we  were  to  grant  petitioner  the  extension  which 
it  asks,  we  should  be  performing  a  legislative  or  ad- 
ministrative, not  a  judicial,  function." 

See,  also,  Crooks  v.  Harrelson,  282  U.  S.  55,  60. 

A  tax  on  "the  first  domestic  processing",  as  defined  by 
section  9  (a),  is  not  a  tax  on  something  already  manu- 
factured and  standing  on  the  floor,  which  contains  already 
processed  materials.  And  vice  versa.  Hence  the  credit 
provided  under  section  9  (a)  in  instances  where  a  "proc- 
essing tax  has  been  paid"  is  not  a  provision  for  a  credit 
or  benefit  or  allowance  on  account  of  floor  stocks  taxes 
paid. 

(2)  Moreover,  and  significantly,  the  Revenue  Act  of 
1936  established  a  specific  procedure  for  the  recovery  of 
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"processing  taxes",  and  that  procedure  is  different  hom 
the  procedure  for  recovering  floor  stocks  taxes.  Claims 
for  refund  must  be  filed  for  each,  but  action  to  recover 
"processing  tax  as  defined  *  *  *  under  the  Agricul- 
tural Adjustment  Act"  (section  906,  Revenue  Act  of 
1936)  lies  only  before  the  Processing  Tax  Board,  whereas 
the  venue  for  the  recovery  of  floor  stocks  taxes  is  the 
United  States  District  Court  or  the  Court  of  Claims 
(Sec.  905). 

Thus  Congress  has  unmistakably  reiterated  that  by 
"processing  taxes"  under  the  Agricultural  Adjustment 
Act  it  meant  one  thing,  and  by  "floor  stocks"  taxes  it 
meant  another. 

And  the  Supreme  Court  recognized  this  distinction  in 
Amiiston  Mfy.  Co.  v.  Davis,  301  U.  S.  337.  Thus  under 
this  ruling  of  our  Supreme  Court  the  term  "processing 
tax"  as  used  in  the  Agricultural  Adjustment  Act  does  not 
include  the  tax  on  "floor  stocks".  This  ought  to  be  con- 
clusive. Thus  the  credit  or  deduction  or  benefit  granted 
by  section  9  (a)  on  account  of  the  cotton  "on  which  a 
processing  tax  has  been  paid"  could  never  extend  a  credit 
or  deduction  or  allowance  for  cotton  on  which  "floor 
stocks"  taxes  have  been  paid. 
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The  Claims  for  Refund  Were  Not  Sufficient. 

Without  repeating  them  here,  the  Government  incorpo- 
rates by  reference  the  additional  arguments  and  defenses 
to  this  action  which  are  set  forth  in  its  original  printed 
brief,  particularly  in  sections  II  and  III  of  the  argument 
of  that  brief. 

Supplementing  what  was  there  said,  we  point  out  that 
not  until  many  years  after  taxpayer  had  paid  the  "manu- 
facturers' excise  taxes",  now  sued  for,  did  the  appellant 
make  any  representation  that  it  had  succeeded  to  the  tax- 
payer's rights  by  anything  other  than  the  attempted  spe- 
cific assignments  of  June  30,  1934  [Ex.  A,  R.  191-193] 
and  of  August  14,  1935  [Ex.  B,  R.  194-196]  .  Even  ap- 
pellant's first  amended  petition  [R.  49-78]  filed  February 
5,  1940,  on  the  very  eve  of  trial,  said  nothing  about  a 
claim  to  taxpayer's  rights  by  operation  of  law  as  a  result 
of  dissolution  of  the  taxpayer.  The  amended  petition 
thus  filed  (more  than  five  years  after  payment  of  the  tax) 
alleged  [R.  51]  title  by  operation  of  law,  pursuant  to  a 
distribution  in  kind  to  appellant  as  the  sole  owner  of  all 
of  taxpayer's  issued  capital  stock  and  set  up  the  1934  and 
1935  "assignments",  so-called,  as  evidence  of  that  distri- 
bution. At  the  trial  it  developed  that  the  taxpayer  had 
been  dissolved,  December  21,  1934.  [Ex.  J,  R.  234-235.] 
Of  course,  no  claim  for  refund  ever  set  up  appellant's 
claim  to  title  by  operation  of  law  upon  and  by  virtue  of 
a  dissolution  of  the  taxpayer,  a  wholly  owned  subsidiary. 
Recovery    was    thus    attempted    by    the    appellant    upon 
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grounds  never  set  up  in  a  timely  or  in  any  claim  for  refund 
which  it  had  filed.  Cf.  cases  cited  footnote  14,  p.  28,  of 
the  Government's  original  brief.  See,  also,  Pelham  Hall 
Co.  V.  Carney,  111  Fed.  (2d)  944,  949  (C.  C.  A.  1st;. 

Conclusion. 

The  District  Court  did  not  err  in  holding  that  appellant 
was  not  entitled  to  recover  in  this  action.  The  judgment 
below  should  be  affirmed. 

Respectfully  submitted, 

Samuel  O.  Clark,  Jr., 

Assistant  Attorney  General. 
Sew  ALL  Key, 
Warren  F.  Wattles, 
Special  Assistants  to  the 
Attorney  General. 

Leo  V.  Silverstein, 

United  States  Attorney. 
E.  H.  Mitchell, 

Assistant  United  States  Attorney. 

October,  1942. 
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In  the  maze  of  legal  issues  involved  in  this  appeal  there  is 
a  tendency  to  lose  sight  of  the  basic  equity  underlying 
appellant's  cause;  the  Government  has  collected  from  the 
taxpayer,  retains  and  has  not  refunded  taxes  of  $51,098.47. 
Of  that  amount  $34,648.08  was  paid  as  a  tax  upon  an  in- 
ventory stock  of  processed  cotton  under  the  Agricultural 
Adjustment  Act  [Finding  TX,  Tr.  p.  144].  No  portion 
of  that  amount  has  been  refunded  or  credited  to  appellant 
or  to  appellant's  predecessor  in  interest.  Pacific  Goodrich 
Rubber  Company  [Finding-  TX,  Tr.  p.  144],  although  no 
dispute  exists  as  to  tlic  illegality  of  that  exaction.  {^United 
States  V.  Butler,  297  U.  S.  1 ;  80  L.  Ed.  477;  Supplemental 
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Brief  of  Appellee  p.  S. )  The  balance  of  the  amount, 
to  wit,  $16,450.39,  represents  a  tax  with  interest  thereon 
computed  upon  the  weight  of  the  same  processed  cotton 
which  was  demanded  and  collected  under  the  Manufac- 
turer's Excise  Tax  (Sec.  602,  Revenue  Act  of  1932;  26 
U.  S.  C.  A.  Sec.  3400).  This  additional  manufacturer's 
excise  tax,  the  recovery  of  which  alone  is  sought  in  this 
action,  was  found  by  the  trial  court  to  have  been  "er- 
roneously, illegally  and  unjustly  demanded  and  collected" 
[Conclusion  II.  Tr.  p.  1.S4].  If  the  Sovereign  Govern- 
ment is  subject  to  the  same  fundamental  principles  of 
equity  and  fair  dealing  which  govern  the  transactions 
of  individuals,^  good  cause  and  persuasive  cause  must 
be  shown  by  the  Government  why  it  should  not  refund 
its  illegal  exaction. 

With  this  basic  thought  held  firmly  in  mind,  let  us 
examine  the  reasons  advanced  by  the  Government  for  its 
refusal  to  make  this  refund. 

I. 

The  Unconstitutionality  of  the  Agricultural  Adjust- 
ment Act  Is  but  an  Added  Reason  Why  a  Refund 
Should  Be  Made  in  This  Case. 

As  a  ground  of  denial,  not  relied  upon  by  the  Com- 
missioner of  Internal  Revenue  in  denying  the  claims  for 
refund  [Ex.  H-1,  H-2  and  H-3,  Tr.  pp.  221-225;  Finding 
XX,  Tr.  p.  150],  advanced  for  the  first  time  in  the  trial 
court  and  by  it  summarily  dismissed  [Opinion.  Tr.  pp. 
100-101;  Conclusion  IV.  Tr.  p.   154],  abandoned  by  the 


^McKnight  v.  United  States,  98  U.  S.  179,  25  L.  Ed.  115,  116,  "With 
few  exceptions  growing  out  of  public  policj-,  the  rules  of  law  which  apply 
to  the  Government  and  to  individuals  are  the  same.  There  is  not  one  law 
for  the   former  and  another   for   the  latter." 
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Government  in  its  hrirf  on  ajjpeaP  and  resurrected  by  it 
on  oral  argument,  the  Government  urges  in  effect  that 
because  the  processing  taxes  it  exacted  were  illegal  the 
protection  granted  by  Congress  in  the  proviso  clause  of 
Section  9  (a)  of  the  Agricultural  Adjustment  Act  against 
double  taxation  of  the  same  commodity  was  unavailing: 
that  hence  it  may  retain  both  the  illegally  collected  pro- 
cessing taxes  and  the  additional  manufacturer's  excise 
tax.  Such  an  argument  makes  up  certainly  in  ingenuity 
what  it  lacks  in  moral  considerations. 

Apart  from  its  glaring  inequities,  this  argument  of 
counsel  might  be  troublesome  were  it  not  for  the  weak- 
ness of  the  two  pillars  upon  which  it  rests.  It  assumes 
that  the  doctrine  of  Norton  v.  Shelby  Coiuily,  llcS  U.  S. 
425,  is  still  tlie  untrammelled,  unquestionable  law  of  the 
realm,  and  it  assumes  that  Congress,  in  exempting  from 
double  taxation  commodities  upon  vvhich  a  processing  tax 
had  been  paid,  intended  t(^  exempt  such  commodities  only 
if  the  processing  tax  was  validly  collected. 

Considering  the  latter  assumption  first:  the  proviso 
clause  of  Section  9(a)  of  the  Agricultural  Adjustment 
Act,  upon  which  the  taxpayer  relied  for  its  right  to  deduct 
from  the  weight  of  the  tires  it  sold  the  weight  of  pro- 
cessed cotton  contained  therein  on  which  it  had  paid  a 
tax  under  Section  16  of  the  Agricultural  Adjustment  Act, 
had  for  its  very  obvious  and  manifest  purpose  the  pro- 
tection of  the  taxpayer  from  subjection  to  a  double  tax 
under  two  separate  laws  upon  the  weight  of  the  same 
commodity    (see  Appellant's   Reply   Brief,   Point   I\'.   pp. 


^"Counsel  did  not  deem  the  question  of  sufTicient  importance  to  discuss 
it  in  his  brief,  and  we  do  not  consider  it  of  sufficient  moment  to  depart 
from  the  general  rule  that  such  assignments  will  not  he  considered."  Lee 
Tung  V.   United  States  (9th  C.  C.  A.),   7  Fed.    (2d)    111,   112. 


17-26).     So  apparent  is  this  intent  that  it  cannot  well  be 
gainsaid. 

The  strength  or  weakness,  therefore,  of  counsel's  as- 
sumption must  rest  in  the  answer  to  the  question:  Would 
Congress,  had  it  known  that  its  levy  of  processing  taxes 
were  to  be  held  invalid,  have  provided,  as  in  fact  it  did, 
that  those  persons  who  paid  the  processing  tax  should 
not  be  subjected  to  another  levy  upon  the  same  com- 
modity under  a  different  Federal  revenue  statute^  Gov- 
ernment counsel,  to  suit  their  own  purpose,  blithely  as- 
sume that  it  would  not  and  they  read  into  the  provision 
words  which  are  not  there,  namely,  that  the  relief  from 
the  double  tax  was  made  dependent  upon  a  valid  collection 
of  the  processing  tax.  A  moment's  consideration  shows 
that  the  very  obvious  intent  of  Congress  would  be  doubly 
defeated  if  such  contention  be  sound.  The  right  to 
apply  the  particular  method  of  computing  the  manufac- 
turer's sales  tax  allowed  by  the  proviso  clause  in  Section 
9  (a)  was  made  dependent  upon  the  fact  of  payment  of 
the  processing  tax  on  the  cotton  contained  in  the  subject 
article.  If  that  levy  has  been  paid  (and  no  dispute  exists 
here  that  it  has  been  paid  and  has  not  been  refunded;  [see 
Finding  IX,  Tr.  p.  144],  then  the  article,  said  Congress 
in  effect,  should  be  freed  from  the  additional  tax  on 
the  weight  of  the  same  processed  cotton  under  the  other 
act.  If  this  was  the  end  sought  to  be  achieved,  what  mat- 
ters it  that  at  some  later  date  the  courts  have  held  the 
levy  of  the  processing  tax  to  be  invalid?  If  it  has  been 
collected  in  fact  and  not  refunded,  the  same  discrimina- 
tion and  the  same  double  taxation  on  the  same  com- 
modity would  be  present  whether  the  Agricultural  Ad- 
justment Act  tax  was  validly  or  improperly  collected. 
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Indeed,  with  the  notable  exception  of  the  Government's 
attitude  in  the  instant  case,  the  administrative  agencies 
of  the  United  States  have  paid  silent  tribute  to  the  very 
point  we  now  urge.  Although,  other  than  by  judicial 
knowledge,  not  a  matter  of  record  in  this  case  because 
it  is  not  susceptible  of  evidentiary  proof,  the  Commissioner 
of  Internal  Revenue  has  made  no  effort,  subsequent  to 
Butler  V.  United  States,  so  far  as  can  be  ascertained  from 
the  decisions  and  from  the  rulings  and  regulations  of  the 
Treasury  Department,  to  assess  additional  manufacturer's 
excise  taxes  against  those  manufacturers  who  paid  a 
processing  tax  on  the  weight  of  their  cotton  under  the 
Agricultural  Adjustment  Act  and  took  the  benefit  of  the 
proviso  clause  of  Section  9  (a).  Clearly,  if  counsel's  con- 
tentions be  sound,  the  Commissioner  has  been  remiss  in 
his  duties  in  not  seeking  to  assess  an  additional  manu- 
facturer's excise  tax  upon  the  ground  that  the  right  to 
the  credit  taken  was  invalidated  by  the  effect  of  the  Butler 
decision  and  notwithstanding  that  another  and  larger  levy 
upon  the  same  commodity  made  under  the  Agricultural 
Adjustment  Act  was  improperly  collected  and  retained. 

An    Unconstitutional   Statute    Is    Not   a   Nullity 
From  the  Beginning  and  for  All  Purposes. 

The  essence  of  counsel's  whole  argument  upon  this  point 
rests  upon  what  has  come  to  be  known  as  the  "ab  initio" 
theory  of  an  unconstitutional  law  advanced  by  Mr.  Justice 
Field  in  Norton  v.  Shelby  County,  118  U.  S.  425.  30  L. 
Ed.  178,  186,  holding  in  effect  that  an  unconstitutional 
law  is  no  law,  that  it  confers  no  rights  and  imposes  no 
duties  and  is  as  inoperative  as  though  it  had  never  been 
passed.     This  doctrine  of  constitutional  law,  were  it  ever 


such,  has  become,  however,  considerably  outmoded  as 
witness  the  language  of  Mr.  Chief  Justice  Hughes  in 
Chicot  County  Drainage  Dist.  v.  Baxter  State  Bank,  308 
U.  S.  371,  374;  84  L.  Ed.  329,  332: 

"It  is  quite  clear,  however,  that  such  broad  statements 
as  to  the  effect  of  a  determination  of  unconstitu- 
tionality must  be  taken  with  qualifications.  The 
actual  existence  of  a  statute,  prior  to  such  a  de- 
termination, is  an  operative  fact  and  may  have  conse- 
quences which  cannot  justly  be  ignored.  The  past 
cannot  always  be  erased  by  a  new  judicial  declaration. 
*  *  *  Questions  of  rights  claimed  to  have  become 
vested,  of  status,  of  prior  determinations  deemed  to 
have  finality  and  acted  upon  accordingly,  of  public 
policy  in  the  light  of  the  nature  both  of  the  statute 
and  of  its  previous  application,  demand  examination." 

The  same  argument  made  by  opposing  counsel  here  was 
advanced  by  the  taxpayer  in  Anniston  Mfg.  Co.  v.  Davis, 
Collector,  before  the  Fifth  Circuit  Court  of  Appeals,  87 
Fed.  (2d)  773;  affirmed  later  in  301  U.  S.  337;  81  L.  Ed. 
1143.  There  the  taxpayer  sought  to  recover  processing 
taxes  from  the  Collector  to  whom  they  were  paid,  without 
proceeding  in  the  manner  required  by  Sections  902,  ct  scq., 
of  the  Revenue  Act  of  1936,  which  prescribed  the  proced- 
ure to  be  followed  in  seeking  refunds  of  amounts  collected 
under  the  Agricultural  Adjustment  Act.  The  taxpayer 
urged  that  under  the  doctrine  of  Norton  v.  Shelby  County, 
the  Collector  had  collected  the  taxes  in  question  under  an 
unconstitutional  law  that  was  in  effect  no  law  and  that  he 
was  therefore  a  trespasser  ab  initio,  without  legal  protec- 
tion or  authority   [p.  779].     Adverting  to  the  expression 
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of  Mr.  Justice  Field  in  Norton's  case  quoted  by  appellee 
at  Supplemental  Brief  page  3,  the  court  stated  at  page  779 : 

"But,  like  every  other  like  phrase  coined  arguendo 
in  the  process  of  decision,  this  phrase  leaves  some- 
thing to  be  desired,  when  it  is  lifted  from  its  argu- 
mentative setting  to  be  converted  into  a  general  legal 
canon  on,  indeed,  into  almost  a  part  of,  the  Con- 
stitution itself.  When  it  is  attempted,  as  here,  to  be 
given  such  wide  application  as  not  merely  to  strike 
down  an  exaction  so  that  it  cannot  thereafter  be  col- 
lected, but  to  support  a  common-law  action  against  a 
collector  for  moneys  collected  and  paid  into  the  Treas- 
ury by  him  under  color  of  the  law,  and  as  a  part  of 
his  official  duties  before  the  law  was  declared  un- 
constitutional, it  is  well  to  call  attention  to  exactly 
what  was  decided  in  that  case,  and  to  the  fact  that 
there  is  abundant  authority  to  the  contrary  of  the 
position  appellants  take." 

We  invite  the  court's  attention  further  to  the  very  able 
discussion  of  the  Norton  case  and  to  the  subject  of  the 
effect  of  an  unconstitutional  statute  contained  on  page  780 
of  that  report. 

/.  A.  Dougherty's  Sous  v.  Commissioner  of  Internal 
Revenue  (3rd  C.  C.  A.),  121  Fed.  (2d)  700,  is  pertinent. 
There  the  taxpayer,  subject  to  a  Pennsylvania  floor  tax 
on  liquors,  accrued  certain  sums  on  its  books  to  pay  the 
tax.  Before  payment  was  made  the  State  Floor  Tax  was 
held  unconstitutional  and  the  taxes  never  were  paid.  The 
taxpayer  contended  that  before  the  act  was  declared  un- 
constitutional it  was  entitled  to  deduct  the  accrued  taxes 
from  gross  income  or.  in  the  alternative,  not  being  free 
to  distribute  the  accruals  to  its  stockholders  it  should  be 
credited  with  these  accruals  against  its  liability  for  undis- 


tributed  profits  tax.  The  Commissioner  urged,  as  does 
counsel  here,  that  the  Pennsylvania  Liquor  Floor  Tax 
having  been  declared  unconstitutional  was  in  effect  never 
a  law  and  removed  the  accruals  from  the  category  of 
''taxes  accrued"  as  contemplated  by  the  Revenue  Acts. 
In  reversing  the  Board  of  Tax  Appeals,  the  court  said  at 
page  702: 

"Although  it  was  formerly  held  that  an  unconstitu- 
tional statute  is  a  nullity  ab  initio  (see  Norton  v. 
Shelby  County,  118  U.  S.  425,  442,  6  S.  Ct.  1121, 
30  L.  Ed.  178,  and  Chicago,  Indianapolis  &  Louis- 
ville Railway  Co.  v.  Hackett,  228  U.  S.  559,  566, 
33  S.  Ct.  581,  57  L.  Ed.  966),  more  lately  it  has  been 
recognized  that  the  consequences  of  action  taken  or 
restricted  in  obedience  to  the  requirements  of  a  statute 
which  subsequently  is  declared  unconstitutional  are 
to  be  appraised  and  adjudged  in  the  light  of  the  com- 
pulsion exerted  by  the  statute  prior  to  its  determined 
invalidity." 

and  after  quoting  from  the  Chicot  County  case,  supra, 

concluded : 

'Tt  is  our  opinion  that,  notwithstanding  the  later 
determined  unconstitutionality  of  the  Pennsylvania 
Floor  Tax  Act,  the  tax  levies  made  pursuant  thereto 
for  the  years  1935,  1936  and  1937  imposed  upon  the 
taxpayer  a  liability  for  each  of  the  years  in  question 
which  it  was  its  duty  to  pay  or  accrue  within  the  re- 
spective taxable  years." 


and 


"*  *  *  that  the  accruals  for  Pennsylvania  floor 
taxes  made  by  the  taxpayer  in  the  years  1935,  1936 
and  1937  were  proper  when  made  and,  as  such,  were 
deductible  from  gross  income  in  the  respective  taxable 
vears  under  Sec.  23  (c)  of  the  Revenue  Acts  of  1934 
and  1936." 


In  Phipps  V.  School  District  (3rd  C.  C.  A.),  Ill  Fed. 
(2d)  393.  plaintiff  sought  to  enjoin  a  levy  of  local  taxes 
because  of  the  unconstitutionality  of  the  statute  under 
which  they  were  levied.  Seeking  to  avoid  the  effect  of 
Section  24  (1)  of  the  Judicial  Code  which  forbids  the 
Federal  District  Courts  jurisdiction  to  enjoin  collection  of 
a  tax  imposed  by  state  law  plaintiff  urged  that  the  act 
being  unconstitutional  there  never  was,  in  fact,  any  law 
pursuant  to  which  the  subject  taxes  were  sought  to  be 
levied.  Said  the  court  in  affirming  a  judgment  of  dis- 
missal, page  395 : 

"Accepting  the  unconstitutionality  of  the  Act  of 
1929,  as  determined  by  the  Supreme  Court  of  the 
state,  it  was  none  the  less  the  statute  under  which 
the  school  district  acted  when  it  levied  its  taxes  for 
the  years  1937  and  1938.  *  *  *  The  determina- 
tion of  unconstitutionality  did  not  make  of  the  act  a 
blank  page  in  retrospect,  as  the  appellants  urge.  Un- 
der it,  actions  had  been  taken  by  the  school  district, 
as  the  bill  discloses,  which  were  operative  facts  that 
must  be  recognized,  at  least,  so  far  as  the  question 
whether  the  board  acted  by  or  pursuant  to  a  law  of 
the  state  is  concerned." 

See,  also: 

Field.  "The  Effect  of  an  Unconstitutional  Statute." 
p.  91. 

The  right  to  deduct  from  the  weight  of  tires  sold  the 
weight  of  the  cotton  therein  on  which  a  tax  had  been 
paid  under  the  Agricultural  Adjustment  Act,  as  accorded 
by  the  proviso  clause  of  Section  9  (a),  was  a  right  which 
accrued   and    vested    in   the    taxpayer    when    it   paid    its 
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processing^  taxes,  a  rig-ht  given  by  the  Act  and  not  ex- 
pressly or  impliedly  struck  down  by  the  decision  in  the 
Butler  case.  The  right  accrued  and  was  exercised  [see 
Exhibit  C,  Tr.  p.  197:  Exhibits  1  and  2,  Tr.  pp.  236-238, 
and  the  Claims  for  Refund,  Exhibits  D  and  F,  Tr.  pp. 
199  and  209]  prior  to  the  determination  of  the  unconsti- 
tutionality of  the  tax-levying  features  of  the  Agricultural 
Adjustment  Act  (January  6,  1936)  and  under  the  authori- 
ties above  cited  and  quoted  the  right  to  rely  thereon  was 
not  struck  down  with  the  later  adjudged  invalidity  of  the 
taxing  provisions  of  the  statute. 

That  the  decision  in  United  States  v.  Butler,  supra,  had 
the  effect  of  invalidating  only  those  portions  of  the  Agri- 
cultural Adjustment  Act  which  sought  to  levy  processing 
and  so-called  compensating  taxes  is  evidenced  by  the 
opinion  of  this  court  in  Edzvards  v.  United  States,  91  Fed. 
(2d)  767,  789,  and  by  the  enactment  in  1937  of  the  Agri- 
cultural Marketing  Agreement  Act  where,  under  Section 
5  thereof,  Congress  expressly  provided: 

"No  processing  taxes  or  compensating  taxes  shall 
be  levied  or  collected  under  sections  601  to  624  of 
this  title,  as  amended.  Except  as  provided  in  the 
preceding  sentence,  nothing  in  this  chapter  shall  be 
construed  as  affecting  provisions  of  sections  601  to 
624  of  this  title,  as  amended,  *  *  *."  (50  Stat. 
249;  7  U.  S.  C.  A.  Sec.  673.) 

The  sections  mentioned:  "601  to  624  of  this  title,"  refer, 
of  course,  to  the  Agricultural  Adjustment  Act  and  include 
Section  9  (a)  (§609  (a)  of  7  U.  S.  C.  A.)  of  which 
the  proviso  clause  is  a  part. 


3\\'c   use   the   term   in    the   general    sense   as    inclusive   of    the    tax    under 
Sec.  16.     See  Point  III  infra. 
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If,  then,  the  expressed  intention  of  Congress  to  grant 
reHef  from  double  taxation  to  and  to  avoid  discrimination 
among  those  taxpayers  who  were  subject  to  both  process- 
ing taxes  and  excise  taxes  upon  the  same  commodity  is 
not  to  be  ignored,  effect  must  be  given  to  the  express 
mandate  of  the  statute  which  in  Section  14  thereof  (7 
U.  S.  C.  A.  Sec.  614)  declares: 

"If  any  provision  of  this  chapter  is  declared  un- 
constitutional, or  the  applicability  thereof  to  any  per- 
son, circumstance,  or  commodity  is  held  invalid  the 
validity  of  the  remainder  of  this  chapter  and  the  ap- 
plicability thereof  to  other  persons,  circumstances,  or 
commodities  shall  not  be  affected  thereby."^ 

and  that  portion  of  the  statute  which  provided  a  specific 
method  for  the  computation  of  manufacturer's  excise  taxes 
where  the  Agricultural  Adjustment  Act  levy  had  been 
paid  and  collected  must  be  preserved  as  Congress  declared 
and  must  have  intended  it  should  be. 

The  Equitable  Principles  Inherent  in  an  Action 
FOR  Money  Had  and  Received  Govern  Appel- 
lant's Right  of  Recovery  Herein. 

The  trial  court  concluded  [Conclusion  II,  Tr.  p.  154] 
that  the  right  to  the  refund  of  this  additional  Manufac- 
turer's Excise  Tax  which  w^as  "erroneously,  illegally  and 
unjustly  demanded  and  collected"  [Tr.  p.  154]  vested  in 
the  taxpayer  under  the  equitable  remedy  of  money  had 
and  received  or,  as  stated  by  Mr.  Chief  Justice  Hughes 


•*"\\'hen  we  arc  scekinir  to  ascertain  the  congressional  purpose,  wc  must 
give  heed  to  this  explicit  declaration."  Per  Mr.  Chief  Justice  Hughes  in 
Electric  Bond  &  Share  Coiu[<au\\  v.  Securities  aud  Exchange  Comin.,  303 
U.  S.  419,  434,  82  L.  Ed.  936,  944. 


—la- 
in   Anniston  Mfg.  Co.  v.  Davis,  301  U.  S.  337,  350;  81 
L.  Ed.  1143,  1152: 

"*  *  *  the  statutes  providing  for  refunds  pro- 
ceed on  the  same  equitable  principles  that  underlie  an 
action  in  assumpsit  for  money  had  and  received. 
That  action  'aims  at  the  abstract  justice  of  the  case, 
and  looks  solely  to  the  inquiry,  zvhether  the  defend- 
ant holds  money,  zvhich  ex  aequo  et  bona  belongs  to 
the  plaintiff.' " 

Examining,  then,  "the  abstract  justice  of  the  case,"  it 
is  apparent  that  the  Government  has  collected  $34,648.08 
from  the  taxpayer  as  an  invalid  levy  under  the  Agricul- 
tural Adjustment  Act;  through  a  misconstruction,  as  the 
trial  court  found,  of  the  proviso  clause  of  Section  9  (a)^ 
the  Government  further  erroneously  demanded  and  col- 
lected an  additional  excise  tax  of  $16,450.38  on  the  weight 
of  the  same  processed  cotton.  Surely  "the  abstract  justice 
of  the  case"  will  not  permit  appellee  to  assert  the  invalidity 
of  one  levy  as  a  defense  to  a  refund  of  the  other.  See 
Bull  V.  United  States,  295  U.  S.  247,  260;  79  L.  Ed.  1421, 
1427;  Stone  v.  White,  301  U.  S.  532,  534;  81  L.  Ed.  1265, 
1269. 

If,  in  the  words  of  Mr.  Chief  Justice  Hughes,  we  look 
"solely  to  the  inquiry,  whether  the  defendant  holds  money 
which  ex  aequo  et  bono  belongs  to  the  plaintiff,"  the  Gov- 
ernment's improper  collection  of  the  Agricultural  Ad- 
justment Act  tax  will  not  be  permitted  to  stand  as  a  de- 
fense to  it  in  refusing  refund  of  another  improper  levy. 
Even  as  to  the  sovereign,  two  wrongs  will  not  make  a 
right. 


•"•In   holding  that  it  had   no  application   to   taxes   collected  under   Section 
16  of  the  Agricultural  Adjustment  Act. 
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The  injustice  inherent  in  counsel's  argument  is  well 
illustrated  by  the  analogy  of  Bull  v.  United  States,  supra. 
It  was  there  observed  that  the  peculiar  expediencies  of 
government  necessitated  the  reversal  of  ordinary  pro- 
cesses of  law  in  the  collection  of  taxes;  that  it  is  only 
after  the  assessment  and  collection  of  the  tax  that  the 
taxpayer  can  seek  redress  for  unjust  administrative  ac- 
tion in  the  form  of  a  i)roceeding  for  refund  and  restitu- 
tion. "But",  as  Mr.  Justice  Roberts  remarked,  "these 
reversals  of  the  normal  process  of  collecting  a  claim 
cannot  obscure  the  fact  that  after  all  what  is  being  ac- 
complished is  the  recovery  of  a  just  debt  owed  the 
sovereign"  (p.  260  of  295  U.  S. ;  79  L.  Ed.  at  p.  1427). 
If,  therefore,  instead  of  the  additional  excise  tax  having 
been  assessed  and  paid,  the  United  States  had  had  to 
maintain  an  action  therefor,  assuredly  the  taxpayer  could 
have  urged  in  defense  thereof  either  that  under  the 
statute  it  was  entitled  to  the  deduction  computation 
granted  by  the  proviso  clause  of  Section  9  (a)  or.  in  the 
alternative,  that  it  should  be  credited  with  the  processing 
tax  improperly  collected  from  it  under  an  unconstitutional 
statute.  The  same  grounds  it  would  then  have  had  in 
defense  of  the  action  by  the  Government  to  collect  the 
tax  are  available  to  it  now  in  its  action  for  refund.  To 
paraphrase  Mr.  Justice  Roberts'  opinion: 

"It  is  immaterial  that  *  ^-  *  owing  to  the 
summary  nature  of  the  remedy,  the  taxpayer  was  re- 
quired to  pay  the  tax  and  afterwards  seek  refund- 
ment. This  procedural  requirement  does  not  obliterate 
his  substantial  right  to  rely  on  his  demand  for  credit 
of  the  amount  which  if  the  United  States  had  sued 
him  for  excise  tax  he  could  have  recouped  against 
his  liability  on  that  score."    (See  p.  263  of  295  U.  S.) 
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In  short  the  true  test  of  counsel's  contention  Hes  in 
the  supposition  that  the  Government  instead  of  defend- 
ing against  the  action  for  refund  is  here  seeking  to 
collect  this  additional  excise  tax  upon  the  ground  that 
the  declared  unconstitutionality  of  the  taxing  provisions 
of  the  A.  A.  A.  carried  with  it  the  taxpayer's  right  to 
rely  upon  the  exemption  provisions  contained  in  the 
proviso  clause. of  Section  9  (a).  Had  such  been  the  state 
of  facts  and  had  the  court  adhered  to  the  now  outmoded 
doctrine  of  Norton's  case  and  had  further  held  the  proviso 
clause  of  Section  9  (a)  not  to  be  severable  and  had 
decided  the  issue  in  favor  of  the  Government,  certainly 
the  taxpayer  under  the  authority  of  Bull  v.  United  States, 
supra,  could  have  offset  against  the  recovery  the  illegal 
exaction  collected  from  it  under  the  Agricultural  Adjust- 
ment Act.  Compare  United  States  v.  MacDaniel,  7  Pet. 
1,  16-17,  8  L.  Ed.  587,  592-593;  United  States  v.  Rina- 
gold,  8  Pet.  150.  163  164;  8  L.  Ed.  899,  904.  Such  being 
the  case  appellant  should  be  placed  in  no  worse  a  position 
because  in  the  field  of  taxation  the  normal  processes  of 
law  are  reversed.  If  the  Government  could  not  have 
recovered  in  the  one  instance  it  cannot  employ  the  same 
grounds  to  defeat  recovery  here. 

Appellant  Has  Followed  the  Proper  and  the  Only 
Remedy  for  the  Recovery  of  This  Erroneously 
Assessed  Excise  Tax. 

Counsel  for  the  Government  states  that  appellant  has 
misconceived  its  remedy;  that  it  should  have  sought  re- 
covery of  the  unconstitutional  Agricultural  Adjustment 
Act  Taxes  which  the  taxpayer  paid  in  1933,  aggregating 
$34,648.08  (Supplemental  Brief  p.  5).  The  objection 
begs  the  issue  entirely.  The  additional  tax  recovery  of 
which  we  are  here  seeking  was  admittedly  assessed,  de- 


—15— 

manded  and  paid  as  a  Manufacturer's  Excise  Tax  f  Ex. 
C,  Tr.  p.  197;  Conclusions  [T  and  IV.  Tr.  pp.  154-155]: 
it  has  been  so  treated  by  the  Government  throughout  and 
as  such  could  never  have  been  recovered  under  the  pro- 
cedure prescribed  for  the  recovery  of  Aj.(ricultural  Ad- 
justment Act  taxes.  Appellant  therefore  has  pursued  its 
sole  remedy  for  the  recovery  of  the  tax  in  question  and 
certainly  it  is  not  for  the  Government  to  complain  that  it 
has  sought  the  recovery  of  an  excise  tax  which  it  was 
erroneously  compelled  to  pay  rather  than  seeking  the  re- 
fund of  another  levy  illegally  made  and  collected  under  the 
Agricultural  Adjustment  Act.'' 

11. 

The  Record  Adequately  Shows  That  the  Tax  Was 
Neither  Included  in  the  Price  of  the  Tires  nor  Col- 
lected From  the  Vendees. 

It  was  urged  at  the  time  of  oral  argument  that  appel- 
lant had  not  met  the  burden  of  proof  which  Section 
621  (d)  of  the  Revenue  Act  of  1932  imposes  as  a  condi- 
tion to  securing  a  refund  because,  although  the  record 
sufficiently  showed  that  the  additional  tax  was  not  included 
in  the  price  of  the  tires  sold,  it  was  not  in  so  many  words 
testified  that  the  taxpayer  had  not  collected  the  amount  of 
tax  from  the  vendee. 

We  contend,  however,  that  the  testimony  upon  this 
point,  which  took  the  form  of  a  stipulation  as  to  what 
the  witness  George  Hubbell  would  testify  and  which  ap- 
pears at  pages  90  to  92  of  the  record  is  adequate  to  meet 


^Of  course,  the  time  has  now  long  sinco  expired  for  appellant  to  file 
claim  or  prosecute  an  action  for  the  refund  of  this  tax.  Sec<;  903  904 
Int.  Rev.  Act  of  1936;  7  U.  S.  C.  A.,  Sees.  045,  646. 
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the requirements  of  the  statute.  This  testimony,  the  court 
will  recall,  was  found  to  be  true  and  formed  the  basis  of 
the  trial  court's  Finding  XXII  [Tr.  pp.  151-152].  In 
essence  it  was  that  the  taxpayer,  throughout  the  period 
from  August  1,  1933  (the  date  when  the  cotton  processing 
tax  first  went  into  effect)  to  April  10,  1934  (the  date  when 
the  additional  excise  tax  was  first  demanded)  was  iu- 
formed  and  believed  that  for  the  purpose  of  computing  its 
Manufacturer's  Excise  Tax  it  was  entitled  under  the 
provisions  of  Section  9  (a)  of  the  Agricultural  Ad- 
justment Act  to  deduct  from  the  weight  of  tires  sold  the 
weight  of  the  processed  cotton  contained  therein  on  which 
a  tax  had  been  paid  under  either  Section  9  (a)  or  Section 
16  of  the  Agricultural  Adjustment  Act;  that  at  no  time 
during  the  period  preceding  April  10,  1934,  did  taxpayer 
or  appellant  contemplate  that  they,  or  either  of  them, 
would  be  called  upon  to  pay  an  additional  tax  of  2^4 
cents  per  pound  on  the  weight  of  processed  cotton  on 
which  a  tax  of  approximately  AV2  cents  per  pound  had 
already  been  paid  under  the  Agricultural  Adjustment 
Act;  that  taxpayer  did  not  include  in  the  price  of  the 
tires  so  sold  by  it  any  amount  to  cover  any  excise  tax 
upon  the  processed  cotton  contained  therein;  that  it  sold 
said  tires  at  the  same  price  as  those  which  contained 
cotton  on  which  a  processing  tax  under  Section  9  (a) 
as  opposed  to  the  equivalent  "inventory"  tax  under  Sec- 
tion 16  had  been  paid;^  that  it  was  not  until  long  after 


■^Note  that  tires  containing  cotton  on  which  a  processing  tax  as  such 
had  been  paid  were  clearly  exempted  by  the  proviso  clause  in  question 
from  the  excise  tax  upon  the  weight  of  the  same  cotton.  If,  therefore,  the 
tires  here  in  question,  containing  cotton  on  hand  on  August  1,  1933,  and 
upon  which  an  inventory  or  floor  tax  under  Section  16  had  been  paid, 
were  sold  at  the  same  price,  manifestly  the  additional  excise  tax  subse- 
quently demanded  and  paid  thereon  could  not  have  been  included  and 
passed  on  to  the  purchasers. 
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the  tires  in  question  had  been  sold  and  billed  that  the 
additional  tax  was  i)roj)osed,  and  that  thereafter  no  addi- 
tional amount  was  billed  or  collected  from  the  purchasers 
of  the  tires   |  Tr.  \)\).  90-92]. 

Unless  counsel  for  the  Government  can  prevail  upon 
the  court  to  indulge  two  unwarranted  assumptions,  the 
foregoing  testimony,  uncontradicted  and  found  by  the 
trial  court  to  be  true.  pro\es  conclusively  that  this  addi- 
tional tax  was  neither  included  in  the  price  of  the  tires 
sold  nor  collected  from  the  purchasers  thereof.  To  find 
otherwise,  the  court  would  have  to  assume,  first,  that 
the  taxpayer  passed  on,  separately  and  as  a  tax,  to  its 
vendees  a  lexy  which  it  was  iu formed  and  believed  it  was 
not  called  upon  to  pay,  which  was,  in  fact,  not  /;/  coii- 
templation  by  it  at  the  time,  and,  second,  that  if  the 
additional  tax  was  in  fact  separately  billed  and  collected 
from  the  purchasers  of  the  tires,  that  counsel  for  api^el- 
lant  and,  indeed  counsel  for  the  Government,^  were  guilty 
of  unethical  and,  indeed,  sharp  practice  in  seeking  to  mis- 
lead the  court  by  the  use  of  subtle  ambiguities  and  in- 
nuendo. 

Cases  cited  by  us  in  our  Opening  Brief  (O.  B.  pp. 
38-42),  and  to  our  knowledge  there  are  none  to  the  con- 
trary, establish  that  the  burden  of  proving  that  a  particular 
tax  has  not  been  passed  on  must  necessarily  be  sus- 
tained by  proof  that  the  liability  for  the  particular  tax 
was  neither  known  nor  in  contemplation  by  the  taxpayer 
when  the  taxable  articles  were  sold  bv  him. 


^he  testimony  was  the  suliject  ot  a  sitrned  stipulation  hetween  the  attor- 
neys for  both  parties. 
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See: 

Campana  Corporation  v.  Harrison  (7th  C.  C.  A.), 
114  Fed.  (2d)  400  (O.  B.  pp.  38-39); 

Skinner  v.    United  States   ( D.   C.   Ohio),  8   Fed. 
Supp.  999  (O.  B.  pp.  39-40): 

Con-Rod  Exchange,   Inc.   v.   Hendricksen    (D.    C. 
Wash.),  28  Fed.  Supp.  924  (O.  B.  pp.  40-41); 

Einson-Freeman   Co.  v.  Corwin,  Collector   (D.   C. 
N.  Y.j,  29  Fed.  Supp.  98  (O.  B.  p.  41); 

University  Distributing  Co.  v.  United  States  (D. 
C.  Mass.),  22  Fed.  Supp.  794  (O.  B.  p.  42). 

As  was  observed  in  United  States  v.  Cheek   (6th  C.   C. 
A.),  126  Fed.   (2d)    1.  3: 

"Where  the  evidence  contradicts  any  real  rela- 
tionship between  tax  and  price  increases,  that  is, 
indicates  that  the  floor  stock  tax  zcas  nez'er,  in  any 
sense,  a  factor  in  determining  the  sales  prices  of 
the  various  articles,  the  burden  of  the  statute  has 
been  adequately  met.  Hutzler  Bros.  Co.  v.  United 
States,  D.  C.  Md..  ZZ  F.   Supp.  801;     *     *     *." 

In  brief,  we  urge  simply  that  the  evidence  was  sufficient 
to  satisfy  the  conditions  precedent  of  Section  621  (d)  be- 
cause it  established  (a)  that  the  tax  was  not  included  in 
the  price  of  the  tires  sold  and  ( b)  by  necessary  hypothesis 
the  amount  of  the  additional  tax  could  not  have  been  col- 
lected from  the  taxpayer's  vendees  as  tax  because  at  the 
time  the  tires  were  sold  the  taxpayer,  as  found  by  the 
court  [Tr.  pp.  151-152]  and  established  by  the  evidence 
[Tr.  pp.  90-92],  was  informed  and  beliez'ed  that  it  was 
not  liable  for  the  extra  tax  and  did  not  have  it  in  con- 
templation. 
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in fact  tor  the  taxpayer  tu  have  attempted  to  col- 
lect this  additional  excise  tax  from  its  vendees  when  it 
was  informed  and  believed  that  no  liability  for  the  tax 
existed  would  have  been  a  crime  under  the  Revenue 
Laws  of  the  United  States^  and  criminal  guilt  will  never 
be  presumed. 

The  only  meaning,  therefore,  of  which  the  stipulated 
evidence  is  susceptible  is  that  neither  appellant  nor  the 
taxpayer  included  the  additional  tax  in  the  price  of  the 
articles  with  respect  to  which  it  was  imposed  and  that 
they  did  not  collect  the  amount  thereof  from  the  vendees. 

Corroborative  of  the  stipulated  testimony  of  the  wit- 
ness George  Hubbell  was  the  verified  Amended  Claim  for 
Refund  of  the  taxpayer  filed  with  the  Collector  at  Los 
Angeles  and  received  in  evidence  as  appellant's  Exhibit 
E.     Therein  it  was  stated  under  oath : 

"The  taxpayer  did  not  include  the  tax  herein  asked 
to  be  refunded  in  the  price  of  the  article  or  articles 
with  respect  to  whicli  said  tax  was  imposed.  Neitlier 
did  it  colled  the  amount  of  said  tax  from  the  per- 
sons to  ivhom  the  articles  in  question  zi'cre  sold." 
[Tr.  p.  206], 

The  same  asseveration  was  made  in  the  Amended  Claim 
for  Refund  made  by  appellant.     [Exhibit  G,  Tr.  p.  217]. 


oSec.  1132.  Revenue  .\ct  of  1926:  26  U.  S.  C.  A.,  Sec.  3325: 

"Whoever  in  connection  with  the  sale  or  lease,  or  oflFer  for  sale 
or  lease,  of  any  article,  or  for  the  purpose  of  making  such  sale  or 
lease,  makes  any  statement,  written  or  oral,  (1)  intended  or  calcu- 
lated to  lead  any  person  to  believe  that  any  part  of  the  price  at 
which  such  article  is  sold  or  leased,  or  offered  for  sale  or  lease, 
consists  of  a  tax  imposed  under  the  authority  of  the  United  States, 
or  (2)  ascril'ing  a  particular  part  of  such  price  to  a  tax  imposed 
under  the  authorit\-  of  the  United  States,  knowing  that  such  state- 
ment is    false     »     *     *     shall   be  guilty  of   a  misdemeanor    *     *    *." 
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In  his  affidavit  in  support  of  appellant's  motion  to  re- 
open, the  witness  George  Hubbell  further  stated  under 
oath  that  the  original  books  and  records  of  the  taxpayer 
would  corroborate  in  all  respects  the  stipulated  testimony 
of  the  affiant  and 

"from  which  it  can  be  shown  and  will  appear  and 
upon  the  basis  of  which  he  can  and  will  testify  that 
the  tax  (the  refund  of  which  is  sought  in  the  above 
entitled  action)  was  not  passed  on  to  the  vendees  of 
said  corporation;    *    *    *."     [Tr.  p.  130]. 

III. 

The  Proviso  Clause  of  Section  9(a)  of  the  Agricultural 
Adjustment  Act  Had  Application  Alike  to  Taxes 
Levied  Under  Section  16  as  Well  as  Taxes  Levied 
Under  Section  9(a). 

Strictly,  the  only  meritorious  defense  presented  by  the 
Government  in  its  opposition  to  the  refund  of  this  addi- 
tional manufacturer's  sales  tax  is  its  contention  that  the 
proviso  clause  of  Section  9  (a)  by  its  terms  purports  to 
allow  a  deduction  from  the  taxable  weight  of  commodities 
containing  cotton  only  where  a  processing  tax  has  been 
paid  thereon  and  that  the  unnamed  levy  made  under  Sec- 
tion 16  does  not  fall  within  the  statutory  definition  of 
"processing  tax." 

This  point  has  been  covered  by  us  at  pages  17  to  26  of 
Appellant's  Reply  Brief  and  little  more  need  be  said  there- 
on other  than  that  a  reading  of  Sections  9  (a),  15  (e),  16 
and  17  of  Title  I  of  the  Agricultural  Adjustment  Act 
(7  U.  S.  C.  A.  §§609  (a),  615  (e),  616  and  617)  con- 
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vincingly  show  that  the  various  tax  levies  provided  for 
were  all  of  them  identical  in  amount  with,  were  measured 
by,  and  were  effective  simultaneously  with  the  tax  "upon 
the  first  domestic  processing"  as  defined  in  Section  9  (a), 
and  that  in  employing  the  term  "processing  tax"  in  the 
statute,  Congress  used  the  words  generically  as  inclusive 
of  all  the  levies  made  under  the  Act.  Certainly  to  restrict 
the  words  "processing  tax"  in  the  ])roviso  clause  of  Sec- 
tion 9  (a)  as  urged  by  Government  counsel  would  con- 
travene the  very  manifest  intent  sought  to  be  achieved  by 
Congress  in  the  enactment  of  the  proviso  and  would  re- 
sult in  both  unjust  discrimination  between  manufacturers 
of  the  same  class  and  impose  double  taxation  upon  the 
weight  of  the  same  processed  cotton,  an  intent  to  do 
which  will  never  be  presumed.  (Maas  v.  Higgins,  312 
U.  S.  443,  449,  85  L.  Ed.  940,  945.) 

But  assume,  argumenti  gratia,  that  the  literal  use  of  the 
term  "processing  tax"  is,  in  fact,  so  restricted  by  defini- 
tion that  it  cannot  be  said  to  include  the  undefined,  equiv- 
alent and  counterpart  levy  made  upon  inventories  on  hand 
under  Section  16  of  the  Agricultural  Adjustment  Act. 
The  manifest  purpose  of  the  proviso  clause  is  so  apparent, 
the  intent  to  relieve  against  double  taxation  upon  the 
weight  of  the  same  processed  cotton  so  clear,  and  the  dis- 
crimination that  would  result  from  the  inclusion  of  process- 
ing taxes  and  the  exclusion  of  the  identical  tax  on  inven- 
tories so  real  that  it  becomes  the  duty  of  the  court  to 
construe  the  clause  so  as  to  give  effect  to  the  purpose  of 
the  statute,  "sacrificing,  if  necessary,  the  literal  nwaning 
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in  order  that  the  purpose  may  not  fail'"  (Osawa  v.  United 
States,  260  U.  S.  178,  194,  67  L.  Ed.  199,  207). 

Compare  Helvering  v.  Stockholms  Enskilda  Bank,  293 
U.  S.  84,  79  L.  Ed.  211,  wherein  it  was  said  that  the  fact 
that  the  word  "obHgations"  had  been  given  a  particular 
and  narrower  construction  in  one  part  of  the  Internal 
Revenue  Act  of  1926  could  not  deter  the  court  from  giv- 
ing it  a  broader  and  more  general  meaning  in  another  part 
of  the  Act  where  the  intent  of  Congress  would  be  thereby 
subserved  (p.  89)  : 

"li,  upon  a  consideration  of  the  context  and  the 
objects  sought  to  be  attained  and  of  the  act  as  a 
whole,  it  adequately  appears  that  the  general  words 
were  not  used  in  the  restricted  sense  suggested  by  the 
rule,  we  must  give  effect  to  the  conclusion  aft'orded 
by  the  wider  view  in  order  that  the  will  of  the  legis- 
lature shall  not  fail." 

The  Anniston  Manufacturing  Company  case,  cited  by 
counsel  at  Supplemental  Brief  page  11,  did  not  involve  in 
any  sense  an  interpretation  of  the  proviso  clause  nor,  in- 
deed, of  any  portion  of  the  Agricultural  Adjustment  Act, 
but  concerned  itself  solely  with  the  adequacies  of  the 
remedies  for  refund  prescribed  by  Congress  under  Title 
VII  of  the  Revenue  Act  of  1936.  That  a  later  Congress, 
after  the  Act  had  been  declared  unconstitutional  provided 
somewhat  different  modes  of  procedure  for  the  recovery 
of  processing  taxes  and  floor  stocks  taxes  argues  nothing 
for  or  against  the  meaning  of  the  term  "processing  taxes" 
as  employed  by  the  73rd  Congress  in  the  proviso  clause  of 
Section  9  (a)  of  the  Agricultural  Adjustment  Act. 
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Conclusion. 

Other  points  raised  by  Government  counsel,  either  in 
oral  argument  or  in  their  Supplemental  Brief,  have,  we 
believe,  been  fully  covered  in  Appellant's  Opening  and 
Reply  Briefs,  particularly  the  assertion  of  an  alleged  vari- 
ance between  the  claims  for  refund  and  the  grounds  urged 
for  recovery  at  the  trial  (see  Reply  Brief.  Point  III.  pp. 
12-16).  As  to  the  effect  of  the  Government's  stipulation 
for  the  filing  of  the  amended  complaint  wherein  the  alleged 
"new  grounds"  of  recovery  were  first  presented,  see  Snead. 
Collector  v.  Elmore  (5th  C.  C  A.j.  59  Fed.  {2d)  312  at 
313. 

The  reference  made  in  the  footnote  at  page  5  of  the 
Government's  Supplemental  Brief  to  Section  2074.  Re- 
vised Code  of  Delaware.  1935,  is  fully  answered  by  the 
following  authorities : 

Rcz'.  Code  of  Delazvare,  Section  2075 : 

Am  I'.  Bradsliazi'  Oil  &  Gas  Co.  (5th  C.  C.  A.), 
93  Fed.  (2d)  728,  731; 

Stearus  Coal  etc.  Co.  z\  Van   IV inkle  (6th  C.  C. 
A.),  221  Fed.  590.  596; 

Gardiner  z\  Automatic  Armj  Co.  (  D.  C.   X.  V.), 
275  Fed.  697,  701. 

In  conclusion,  and  at  the  risk  of  reiteration,  we  desire 
to  present  once  again  the  question  upon  the  answer  to 
which  this  action  is  to  be  judged;  "Does  defendant  hold 
moneys  which  ex  aequo  et  bono  belong  to  plaintiflP?"  The 
defendant  has  collected  under  protest  of  the  taxpayer  and 
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under  compulsion  of  statute  $51,098.47,  $34,648.08  of 
which  by  admission  of  counsel  was  an  illegal  exaction 
under  an  unconstitutional  statute  and  the  balance  of 
which,  the  subject  of  this  action,  was  the  result  of  an 
erroneous  construction  of  the  proviso  clause  of  Section 
9  (a).  We  earnestly  believe  that  we  have  met  and  satis- 
fied every  condition  and  requirement  for  the  refund  of 
this  tax.  Has  the  Government  shown  good  and  sufficient 
cause  why  it  should  be  permitted  to  retain  the  wrongful 
exaction?  The  answer  to  that  question,  we  beHeve,  neces- 
sitates a  reversal  of  the  judgment  below. 

Respectfully  submitted, 
F.  C.  Leslie  and 

NeWLIN  &  ASHBURN, 

Attorneys  for  Appellant. 
F.  C.  Leslie, 

Ray  J.  Coleman, 

Hudson  B.  Cox, 

Of  Counsel. 
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DOCKET  ENTRIES 
1941 

Feb.  10 — Petition  received  and  filed.    Taxpayer  no- 
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Feb.  10 — Copy    of    petition     served     on    General 
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Mar.  12 — Motion  to  dismiss  (Rule  6)  filed  by  Gen- 
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4 — AiftPffidffd     petition     tiled     hy    taxpayer. 

4/^/4:1  copy  served. 
9^ — Heartaa:  had  before  Mr.  Anmdell  on  mo- 
tion of  respondent  to  dismiss.  Amended 
petition 'objected  to  hj  respondent.  Four 
weeks  to  lile  a  fnrtlier  amended  petition 
to  include  facts,  etc. 
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tition prepared  in  accordance  with  the 
Board's  rules  entered. 
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Washington  tiled  by  taxpayer.  4,  28  -tl 
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Apr.  28 — ^N"otice  to  serve  further  papers  on  John  F. 
Watson  tiled  by  Henry  F.  Moore. 

May  6 — ^N"otice  of  the  appearance  of  John  F.  Wat- 
son as  counsel  tiled. 

May    7 — Hearing  had  before  Mr.  Arundell  on  mo- 
tion  of   respondent  to   dismiss.     Denied 
(Seeonui  amended  petition  V    Usual  time 
^  answer. 
T — Order  that  respond^^  "'-  ^ii«>tion  to  dismiss 

be  denied  and  res^.  ■ r  be  allowed  60 

days  to  answer  or  45  days  to  move,  en- 
tered. 
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pearance of  Thomas  P.  Gose  filed.  Peti- 
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1942 

Jan.  29 — Memorandum  opinion  rendered,  Stem- 
hagen. =10.  Decision  will  be  entered  un- 
der Rule  50.    1/29  41  copy  served. 


'  Pa^e  ncmberins  appearing  at  top  of  page  of  origiiial  certified 
Transcript  of  Record. 
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1942 

Feb.  6 — Computation  of  deficiency  filed  by  tax- 
payer. 

Feb.     9 — Hearing  set  March  11,  1942  on  settlement. 

Feb.  9 — Copy  of  recomputation  and  notice  of 
hearing  served  on  General  Counsel. 

Feb.  24 — Computation  of  deficiency  filed  by  Gen- 
eral Counsel. 

Feb.  26 — Decision  entered,  Sternhagen,  Div.  10. 

May  15 — Petition  for  review  by  U.  S.  Circuit  Court 
of  Appeals,  9th  Circuit  with  assignments 
of  error  filed  by  General  Comisel. 

May  23 — Proofs  of  service  filed  by  General  Coun- 
sel.    (4). 

Jun.  8 — Statement  of  points  filed  by  General 
Counsel  with  proof  of  service  thereon. 

Jun.  8 — Designation  of  parts  of  record  to  be  in- 
cluded in  record  on  review  filed  b}^  Gen- 
eral Counsel  with  proof  of  service  thereon. 

Jun.    8 — Agreed  statement  of  evidence  filed.  [2] 
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United  States  Board  of  Tax  Appeals 
Docket  No.  106404. 

COLUMBIA  NATIONAL  BANK, 

Dayton,  Washington, 

Petitioner, 

vs. 

COMMISSIONER  OF  IN.TERNAL  REVENUE, 

Respondent. 

SECOND  AMENDED  PETITION 

The  above-named  Petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice 
of  deficiency  (Bureau  Symbols  IT:90D:JW),  dated 
November  22,  1940,  and  as  a  basis  of  its  proceed- 
ing alleges  as  follows : 

1.  The  Petitioner  is  a  corporation  organized  un- 
der The  National  Bank  Act  with  its  place  of  busi- 
ness at  Dayton,  Washington.  The  return  for  the 
period  here  involved  was  filed  with  the  Collector 
for  the  District  of  Washington. 

2.  The  notice  of  deficiency  (a  copy  of  which 
is  attached  and  marked  "Exhibit  A'')  was  mailed 
to  the  Petitioner  on  November  22,  1940. 

3.  The  taxes  in  controversy  are  income  taxes  for 
the  calendar  year  1939  and  in  the  amount  of 
$1,921.92. 

4.  The  determination  of  tax  set  forth  in  the  said 
notice  of  deficiency  is  based  upon  the  following 
error : 
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(a)  In  determining  the  tax  liability  of  the 
Petitioner  for  the  year  1939,  the  Commissioner 
in  error  treats  as  taxable  income  an  item  rep- 
resenting the  recovery  of  bad  debts  written  off 
in  prior  years  in  the  amount  of  $11,568.39. 

5.    ,The  facts  upon  which  the  Petitioner  relies 
as  the  basis  of  this  j^roceeding  are  as  follows:  [3] 

(a)  This  Petitioner  filed  in  the  office  of  the 
Collector  of  Internal  Revenue  at  Tacoma, 
Washington,  a  timely  income  tax  return,  form 
1120,  for  the  calendar  year  ended  December 
31,  1939,  a  net  loss  in  the  amount  of  $920.36, 
being  shown  thereby. 

(b)  As  a  result  of  an  examination  of  the 
said  return  for  the  year  ended  December  31, 
1939,  by  an  Internal  Revenue  Agent,  per  re- 
port dated  May  16,  1940,  this  Petitioner  was 
advised  by  the  Internal  Revenue  Agent  in 
Charge  at  Seattle,  Washington,  under  date  of 
October  15,  1940,  (Reference,  2240-W)  of  a  de- 
ficiency of  $1921.19,  in  income  tax  for  the  said 
year  1939. 

(c)  Under  date  of  November  22,  1940,  (Bu- 
reau Symbols  IT:90D:JW)  the  Commissioner 

by  Greo.  C.  Earley,  Internal  Revenue  Agent  in  \ 
Charge  at  Seattle,  Washington,  advised  this  Pe- 
titioner that  a  determination  of  Petitioner's  in- 
come tax  liability  for  the  taxable  year  ending 
December  31,  1939,  disclosed  a  deficiency  in  in- 
come tax  for  the  said  year  1939  in  the  amount 
of  $1,921.92,  and  that  Petitioner  had  90  days 
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from  the  date  of  mailing  of  said  letter  within 
which  to  file  a  petition  with  the  United  States 
Board  of  Tax  Api)eals  for  a  redetermination  of 
said  deficiency.  Said  90  day  letter,  with  State- 
ment therein  referred  to,  being  hereto  attached 
marked  "Exhibit  A"  (pages  1,  2  and  3),  and 
made  a  part  of  this  paragraph  as  fully  for  all 
intents  and  purposes  as  if  herein  set  forth  ver- 
batim, and  within  said  time  limit,  Petitioner's 
original  petition  was  filed  with  the  United 
States  Board  of  Tax  Appeals  in  this  proceed- 
ing. 

(d)  The  alleged  deficiency  shown  in  said 
ninety-day  letter  is  based  upon  the  inclusion  as 
taxable  income  for  the  taxable  year  1939  of  $11,- 
568.39  recovered  during  said  year  on  bad  debts 
charged  off  in  prior  years.  Hereto  attached 
Marked  "Exhibit  B",  and  by  reference  made 
a  part  of  this  paragraph  as  fully  for  all  intents 
and  purposes  as  if  herein  set  forth  verbatim,  is 
an  itemized  list  of  said  bad  debts  recovered  dur- 
ing the  taxable  year  1939,  showing  fully  the 
facts  pertaining  to  each  item.  Petitioner  in 
its  income  tax  returns  for  each  of  the  years  for 
which  said  various  items  respectively  were 
charged  off  reported  same  as  deductions  but 
had  no  tax  benefit  therefrom  by  reason  of  there 
being  no  taxable  net  income  for  that  year,  re- 
gardless of  said  deductions.  Each  of  the  sev- 
eral items  shown  on  said  Exhibit  was  by  Peti- 
tioner in  good  faith  determined  to  be  worthless 
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and  uncollectible  during  the  year  same  was 
charged  off  as  shown  by  said  exhibit,  and  Peti- 
tioner alleges  that  none  of  said  recoveries  con- 
stitutes taxable  income  for  the  taxable  year  1939 
or  any  other  [4]  year,  and  that  the  Commis- 
sioner is  in  error  in  including  any  of  said  re- 
coveries as  taxable  income  for  the  taxable  year 
1939. 

Wherefore,  the  Petitioner  prays  that  this  Board 
may  hear  the  proceeding  and  redetermine  the  tax 
liability  of  this  Petitioner  on  the  basis  of  the  elimi- 
nation from  income  for  the  said  year  of  the  said 
bad  debt  recoveries  in  the  amount  of  $11,568.39. 

(Signed)    HENRY  F.  MOORE  (C.P.A.) 
Counsel  for  Petitioner, 
809  Hoge  Building, 
Seattle,  Washington. 

(Signed)    JOHN  F.  WATSON 

Counsel  for  Petitioner, 
218  First  National  Bank 

Building, 
Walla  Walla,  Washington. 

(Duly  verified.)  [5] 


Columbia  National  Bank  9 

EXHIBIT  ''A" 
No.  2240-W  Page  1. 

TREASURY  DEPARTMEN,T 

Internal  Revenue  Service 
Seattle,  Washington 
November  22,  1940 

Office  of 

Internal  Revenue  Agent  in  Charge 

Seattle  Division 

350  Federal  Office  Building 

IT  :90D : JW 

Columbia  National  Bank, 
Dayton,  Washington. 

Sirs: 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year(s)  ended 
December  31,  1939,  discloses  a  deficiency  of  $1,921.92 
as  shown  in  the  statement  attached. 

In  accordance  with  the  provisions  of  existing  In- 
ternal Revenue  Laws,  notice  is  hereby  given  of  the 
deficiency  mentioned. 

Within  90  days  (not  counting  Sunday  or  a  legal 
holiday  in  the  District  of  Columbia  as  the  90th  day) 
from  the  date  of  the  mailing  of  this  letter,  you  may 
file  a  petition  with  the  United  States  Board  of  Tax 
Appeals   for  a   redetermination   of   the   deficiency. 

Should  you  not  desire  to  file  a  petition,  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  Internal  Revenue  Agent  in  Charge,  Seattle, 
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Washington,  for  the  attention  of  IT  :90D : JW.  The 
signing  and  filing  of  this  form  will  expedite  the  clos- 
ing of  your  return (s)  by  permitting  an  early  assess- 
ment of  the  deficiency,  and  will  prevent  the  accumu- 
lation of  interest,  since  the  interest  period  termi- 
nates 30  days  after  filing  the  form,  or  on  the  date 
assessment  is  made,  whichever  is  earlier. 

Respectfully, 

GUY  T.  HELVERING, 
Commissioner. 
By    GEO.   C.   EARLEY, 

Internal  Revenue  Agent  in 
Charge 
Enclosures : 
Statement. 
Form  of  Waiver. 
JW-ah  [6] 


STATEMENT 
IT  :90D :  JW 

Columbia  National  Bank, 
Dayton.  Washington. 

Tax  liability  for  the  taxable  year  ended  Decem- 
ber 31,  1939. 

Liability  Assessed  Deficiency 

Income  Tax  $1,921.92        None        $1,921.92 

In  making  this  determination  of  your  income  tax 
liability,  careful  consideration  has  been  given  to  the 
report  of  examination  dated  May  16,  1940. 


Columbia  National  Bank  11 

A  copy  of  this  letter  and  statement  has  been 
mailed  to  your  representative,  Henry  F.  Moore,  809 
Hoge  Building,  Seattle,  Washington,  in  accordance 
with  the  authority  contained  in  the  Power  of  At- 
torney executed  by  you  and  on  file  with  the  Bureau. 

Adjustments  to  Net  Income 

Net  loss  as  disclosed  by  return ($    920.36) 

Unallowable  deductions  and  additional 
income: 

(a)  Recovery  of  Bad  Debts $11,568.39 

(b)  Mark-down  of  Furniture  and 

Fixtures    1,000.00 

(c)  Interest  on  U.  S.  Bonds 1,943.29  14,511.68 

Net  income  adjusted  $13,591.32 


EXPLANATION  OF  ADJUSTMENTS 

(a)  Recoveries  on  debts  previously  charged  off 
your  books  as  uncollectible  were  realized  in  the 
amount  of  $11,568.39,  but  on  your  return  this 
amount  was  treated  as  nontaxable  income.  It  is 
held  that  the  entire  amount  of  such  recoveries  rep- 
resented taxable  income. 

(b)  There  was  deducted  on  your  return  |1.- 
000.00  that  was  explained  under  Schedule  M  as 
** Write  off  on  Furniture  &  Fixtures  (Examiner's 
Request),  $1000.00". 

Since  the  cost  of  such  assets  is  recoverable  under 
allowances  for  depreciation,  the  extra  charge-off  is 
not  allowable.  [7] 

(c)  Interest  on  U.  S.  Bonds  is  subject  to  excess- 
profits  tax,  but  since  the  credit  exceeds  the  net  in- 
come for  excess-profits  tax  computation,  this  ad- 
justment does  not  affect  your  total  tax  liability. 
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COMPUTATION  OF  TAX 

EXCESS-PROFITS  TAX 

No  excess-profits  tax  assessable  or  assessed: 
Exemption,  $20,101.96. 

INCOME  TAX  COMPUTATION 

Tax  on  Special  Classes  of  Corporations 

Net  income  for  excess-profits  computation $13,591.32 

Less: 

Excess-profits  Tax  none 


Net  income  13,591.32 

Less: 

Interest  on  obligations  of  the  United  States,  etc...     1,943.29 


Adjusted  net  income  11,648.03 

Special  class  net  income $11,648.03 


Corporations  Not  Subject  to  Graduated  Income  Tax  Rates 
National  Bank 

Rate 
(Income  tax  assessable).. ..$11,648.03       161/2%         1,921.92 
Income  Tax  Assessed : 

Original,  Account  No.  850086  none 


Deficiency  of  Income  Tax $1,921.92 

[8] 
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Bad  Debt  Recoveries  by  Columbia  National  Bank  of  Dayton,  Washin^on, 
During  the  Taxable  Year  1939. 

Amount  of  Amount 

Name  and  Address  Debt  Originolly  Year  in  Which  Charged  Recovered, 

of  Debtor.  Charged  off.  off  and  Reosons  Therefor.  1939 

C.  N.  Seeley, 

Dayton,     Washington.  $1,000.00     1930— Determined  to  be  $     500.11 

worthless  and 
uncollectible. 
G.  N.  Gosney, 

Dayton,    Washington.     3,000.00     1930— 
W.  B.  Ingram, 

Dayton,  Washington.      4,500.00     1930— 
Joe  Rose, 

Dayton,  Washington.      2,000.00     1930— 
Remie,  De  Ruwe, 

Dayton,   Washington    10,000.00     1930— 
Edna  Chandler, 

Dayton,  Washington.      4,600.00     1934— 
Fred  McCauley, 

Dayton,  Washington.      1,375.00     1934— 
Lindsey  Magill, 

Dayton,  Washington.      1,100.00     1934— 
Ray  E.  Gaines, 

Dayton,  Washington.      2,200.00     1934— 
E.  G.  Harsh, 

Dayton,   Washington.        260.00     1935— 
Hannah  Fanscher, 

Spokane,    Washington.    9,240.00     1936— 
B.  N.  Bessett, 

Dayton,  Washington.      3,443.00     1936— 
Earl  Winnett, 

Dayton,  Washington.  35.00     1936— 


Oren  Jones, 

Dayton,  Washington.  $  1,000.00     1937— 
Knud  Paulsen, 

Dayton,  Washington.  70.00     1937— 


Totals $43,823.00 


$  2,451.25 

$  1,435.00 

281.56 

3,001.28 

45.03 

100.00 

100.00 

1.267.58 

25.00 

496.52 

791.06 


4.00 
[9] 


$  1,000.00 

70.00 
$11,568.39 


[Endorsed] :  U.S.B.T.A  Filed  Apr.  28,  1941.  [10] 
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[Title  of  Board  and  Cause.] 

ANSWER  TO  SECOND  AMENDED  PETITION 

Comes  now  the  Commissioner  of  Internal  Reve- 
nue, by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel, 
Bureau  of  Internal  Revenue,  and  for  answer  to  the 
second  amended  petition  filed  herein,  admits  and 
denies  as  follows : 

1.  Admits  the  allegations  contained  in  paragraph 
1  of  the  second  amended  petition. 

2.  Admits  the  allegations  contained  in  para- 
graph 2  of  the  second  amended  petition. 

3.  Admits  the  allegations  contained  in  paragraph 
3  of  the  second  amended  petition. 

4.  Denies  that  he  erred  in  his  determination  of 
the  deficiency  as  shown  by  the  notice  of  deficiency 
from  which  the  petitioner's  appeal  is  taken.  Spe- 
cifically denies  that  he  erred  in  the  manner  and  form 
as  alleged  in  paragraph  4(a)  of  the  second  amended 
petition.  [11] 

5.  (a),  (b)  and  (c).  Admits  the  allegations  con- 
tained in  subparagraphs  (a),  (b)  and  (c)  of  para- 
graph 5  of  the  second  amended  petition. 

(d).  Admits  that  the  deficiency  shown  in  said 
90-day  letter  is  based  upon  the  inclusion  as  taxable 
income  for  the  taxable  year  1939  of  $11,568.39  re- 
covered during  said  year  on  bad  debts  charged  off 
in  prior  years.  Denies  the  remaining  allegations 
contained  in  subparagraph  (d)  of  paragraph  5  of 
the  second  amended  petition. 

6.  Denies   generally  and    specifically   each   and 
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every  material  allegation  contained  in  the  second 
amended  petition  herein,  not  hereinbefore  specific- 
ally admitted,  qualified,  or  denied. 

Wherefore,  it  is  prayed  that  the  petitioner's  ap- 
peal be  denied  and  that  the  Commissioner's  deter- 
mination of  deficiency  be  approved. 
(Signed)  J.  P.  WENCHEL 
JHP 

Chief  Comisel, 
Bureau  of  Internal  Revenue. 
Of  Counsel : 

ALVA  C.  BAIRD, 
Division  Counsel. 

JOHN  H.  PIGG, 

Special  Attorney, 

Bureau  of  Internal  Revenue. 

[Endorsed] :  U.S.B.T.A.  Filed  Jun.  3, 1941.  [12] 


[Title  of  Board  and  Cause.] 

STIPULATION  OF  FACTS 

It  is  hereby  stipulated  that  for  the  purposes  of 
this  proceeding  the  United  States  Board  of  Tax  Ap- 
peals may  consider  as  true  the  following : 

I. 

The  above  named  Petitioner,  as  shown  by  its  fed- 
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eral  income  tax  returns  to  be  introduced  in  evidence 
herein,  had  net  losses  as  follows : 

For  1930  a  net  loss  of $  43,634.92 


1931'' 
1934" 
1935'' 
1936" 
1937" 


12,620.33 

89,529.75 

7,487.59 

3,758.83 

12,621.71 


Total $169,653.13 

II. 

In  each  of  said  years  Petitioner  charged  off  bad 
debts  as  follows: 

In  1930  charged  off $  98,674.20 

"   1931       "  " 57,809.73 

"  1934      "  " 91,394.63 

"  1935      "  " 17,968.90 

"  1936       "  " 26,889.70 

"  1937      "  " 31,705.87 


Total $324,443.03 

[13] 

III. 

In  1939  Petitioner  made  recoveries  upon  said  bad 
debts  as  follows : 

Of  bad  debts  charged  off  in  1930  recovered $  7,699.20 

"      ''       "  "         "    "  1934        "         1,512.61 

''      "       "  "         "    "  1935        "         25.00 

"    "   1936        "         1,291.58 

"    "   1937        "         1,070.00 


a         i  ( 


Total $11,568.39 


IV. 

The  particular  debts  previously  charged  off  by 
Petitioner,  and  upon  which  recoveries  were  made 


Columbia  National  Bank  17 

in  1939,  and  the  authority  for  such  charge-offs  are 
correctly  set  forth  and  shown  in  Sclieduhi  "A" 
hereto  attached. 

V. 
Petitioner  for  each  of  the  years  from  1930  to 
1939,  inclusive,  kept  its  books  of  account,  made  its 
Federal  income  tax  returns  and  paid  its  income 
taxes,  if  any,  on  a  cash  basis,  and  not  on  an  accrual 
basis. 

VI. 
It  is  agreed  that  the  facts  stipulated  herein  are 
for  the  purposes  of  this  case  only  and  are  not  to  be 
binding  on  either  party  hereto  in  any  controversy 
now  pending  or  which  may  hereafter  arise  in  respect 
to  tax  liability  other  than  that  involved  in  this  pro- 
ceeding. 

Dated  this  8th  day  of  September,  A.  D.,  1941. 
JOHN  F.  WATSON 

Of  Counsel  for  Petitioner 
218  First  National  Bank  Bldg. 
Walla  Walla,  Washington 
(S)  J.  P.  WENCHEL 
Chief  Counsel 

Bureau  of  Internal  Revenue 

[14] 


Amount  of  Debt 
Originally 

Name   and   Address   of   Debtor  Charged  Off 

C.  N.  Seely,  Dayton,  Wash $  1,000.00 

G.  N.  Gosney,  Dayton,  Wash 3,000.00 

W.  B.  Ingram  \  2,500.00 

Dayton,  Washington  ^  2,000.00 

Joe,  Rose,  Dayton,  Wash 2,000.00 

Remie  DeRuwe,  Dayton,  Wash 10,000.00 

Edna  Chandler,  Dayton,  Wash 4,600.00 

Fred  McCauley,  Dayton,  Wash 1,375.00 

Lindsey  Magill,  Dayton,  Wash 1,100.00 

Ray  E.  Gaines,  Dayton,  Wash 2,200.00 

E.  G.  Harsh,  Dayton,  Wash 260.00 

Hannah  Fanschcr,  Spokane,  Wash 9,240.00 

B.  N.  Bessett,  Dayton,  Wash 3,443.00 

Earl  Winnett,  Dayton,  Wash 35.00 

Oren  Jones,  Dayton,  W^ash 1,000.00 

Knud  Paulsen,  Dayton,  Wash 70.00 

Total $43,823.00 


[Endorsed] ;  U.S.B.T.A.  Sep.  9, 1941.  [15] 


SCHEDULE  ''A" 

Columbia  National  Bank  of  Dayton,  Washington 

Docket  No.  106,404 


Year 

Date  of 

in  Which 

Determined  Uncollectible  Within 

Examiner's 

Charged  Off 

The  Year  of  Charge-off  by 

Report 

1930 

National  Bank  Examiner 

Oct. 

2,  1930 

1930 

Do. 

Oct. 

2,  1930 

1930 

Comptroller  of  the  Currency 

1930 

National  Bank  Examiner 

Oct. 

2,  1930 

1930 

Do. 

Oct. 

2,  1930 

1930 

Do. 

Oct. 

2,  1930 

1934 

Do. 

Feb. 

6,  1934 

1934 

Do. 

Do. 

1934 

Do. 

Nov. 

13,  1934 

1934 

Do. 

Feb. 

6,  1934 

1935 

Do. 

Dec. 

11,  1935 

1936 

Do. 

Oct. 

20,  1936 

1936 

Do. 

Oct. 

20,  1936 

1936 

Do. 

Oct. 

20,  1936 

1937 

Do. 

Dee. 

15,  1937 

1937 

Do. 

Dec. 

15,  1937 

18 


Date  of 

Date  Charge-off 

Comptroller's 

Authorized 

Letter 

in   Minutes 

Oct.     7,  1930 

Oct.     7,  1930 

July  9,  1930 

Aug.    5,  1930 

Oct.     7,  1930 

Oct.     7,  1930 

Oct.     7,  1930 

Amount 

Recovered 

in  1939 

$       500.11 

2,451.25 

900.00 

535.00 

281.56 

3,001.28 

45.03 

100.00 

100.00 

1,267.58 

25.00 

496.52 

791.06 

4.00 

1,000.00 

70.00 

$11,568.39 
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[Title  of  Board  and  Cause.] 

MEMORANDUM  OPINION. 
Sternhagen : 

The  Commissioner  determined  a  deficiency  of 
$1,921.92  in  petitioner's  income  tax  for  1939.  He 
included  in  petitioner's  income  the  amount  of  re- 
coveries of  debts  which  had  in  earlier  years  been 
charged  off  and  deducted.  The  facts  are  stipulated, 
and  they  are  so  found.  The  question  is  the  same 
as  has  been  considered  by  the  Board  in  earlier  cases, 
and  it  needs  no  exposition. 

In  1939,  petitioner  recovered  $11,568.39  of  debts 
which  had  been  charged  off  in  1930,  1934,  1935,  1936, 
and  1937.  In  the  years  when  the  debts  were  charged 
off,  other  debts  had  been  charged  off  also.  The 
total  amount  of  debts  charged  off  in  each  year  was 
greater  than  the  amount  of  net  loss  sustained  in 
that  year,  including  the  charge-off  for  debts  in  the 
computation  of  net  loss.  The  taxpayer  regards  the 
recoveries  in  1939  as  amounts  of  which  it  had  not 
taken  a  deduction  or  otherwise  received  a  "tax  bene- 
fit" in  the  year  of  charge-off.  For  that  reason  it 
excluded  the  recoveries  from  its  gross  income.  This 
is  in  accord  with  Central  Loan  &  Investment  Co., 
39  B.T. A.  981 ;  National  Bank  of  Commerce  of  Seat- 
tle, 40  B,T.A.  72,  affirmed  115  Fed.  (2d)  875;  Amer- 
ican Dental  Co.,  44  B.T. A.  425,  (on  review  CCA. 
7)  ;  Amsco-Wire  Products  Corporation,  44  B.T.A. 
720;  Hurd  Millwork  Corporaation,  44  B.T.A.  786, 
791;  State-Planters  Bank  &  Trust  Co.,  45  B.T.A. 
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630 ;  and  contrary  to  Stearns  Coal  &  Lumber  Co.  v. 

Glenn,  Fed.  Supp.  (D.C.  Ky.,  Dec.  5, 

1941). 

The  determination  is  reversed. 

Decision  will  be  entered  under  Rule  50. 

[Seal] 

Entered:  January  29,  1942.  [16] 


United  States  Board  of  Tax  Appeals 
Washington 

Docket  No.  106404 

COLUMBIA  NATIONAL  BANK, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Subsequent  to  the  Board's  Memorandum  Opinion, 
entered  January  29,  1942,  the  parties  filed  computa- 
tions which  agree  as  to  the  amount  of  the  deficiency. 
In  accordance  therewith,  it  is 

Ordered  and  Decided  that  there  is  a  deficiency 
of  $13.14  in  income  tax  for  1939. 

Enter : 

[Seal]         (s)    J.  M.  S.TERNHAGEN, 
Member. 

Entered  Feb.  26,  1942.  [17] 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

B.T.A.  Docket  No.  1064U4 

GUY  T.  HELVERING, 

Commissioner  of  Internal   Revenue, 

Petitioner  on  Review, 


COLUMBIA  XATIONAL  BANK, 

Respondent  on  Review. 

PETITION  FOR  REVIEW  AND 
ASSIGNMENTS  OF  ERROR 

To  the  Honorable  Judges  of  the  United  States  Cir- 
cuit Court  of  Appeals  for  the  Ninth  Circuit: 
Now  Comes  Guv  T.  Helvering,  Commissioner  of 
Internal  Revenue,  by  his  attorneys,  Samuel  O.  Clark. 
Jr.,  Assistant  Attorney  General,  J.  P.  Wenchel, 
Chief  Coimsel,  Bureau  of  Internal  Revenue,  and 
John  W.  Smith,  Special  Attorney.  Bureau  of  In- 
ternal Revenue,  and  respectfully  shows: 

I. 

JURISDICTION 

That  the  petitioner  on  review,  hereinafter  referred 
to  as  the  Commissioner,  is  the  duly  appointed,  quali- 
fied, and  Acting  Conmiissioner  of  Internal  Rev- 
enue, holding  his  office  by  virtue  of  the  laws  of  the 
United  States;  that  the  respondent  on  review,  Co- 
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lumbia  National  Bank,  hereinafter  referred  to  as  the 
taxpayer,  is  a  corporation  organized  August  15, 1882, 
under  the  Banking  laws  of  the  United  States,  with 
its  principal  place  of  business  at  Dayton,  Washing- 
ton. 

.That  the  taxpayer  executed  and  filed  its  corpo- 
ration income  and  excess-profits  tax  return  for  the 
calendar  year  1939  with  the  Collector  [18]  of  In- 
ternal Revenue  for  the  District  of  Washington,  Ta- 
coma,  Washington,  whose  office  is  within  the  juris- 
diction of  this  Honorable  Court;  that  the  Court  in 
which  the  review  of  this  cause  is  sought  is  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth  Cir- 
cuit. 

The  Commissioner  files  this  petition  for  review 
pursuant  to  the  provisions  of  Sections  1141  and  1142 
of  the  Internal  Revenue  Code. 

^       II. 
NATURE  OF  CONTROVERSY 

The  nature  of  the  controversy  is  as  follows,  to- wit : 

During  the  calendar  year  1939,  taxpayer  recov- 
ered $11,568.39  on  certain  debts  which  it  had  charged 
off  in  1930  and  1934  to  1937,  inclusive,  and  taken 
deductions  therefor  in  determining  net  taxable  in- 
come for  said  years.  The  total  amount  of  bad  debt 
deductions  was  greater  than  the  amount  of  the  net 
loss  sustained  in  said  years. 

The  taxpayer,  in  its  1939  tax  return,  treated  the 
amount  of  $11,568.39  as  nontaxable  income. 

On  November  22,  1940,  the  Commissioner  mailed 
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to  the  taxpayer  a  notice  of  deficiency  in  income  tax 
for  the  year  1939  in  the  amount  of  $1,921.92.  In 
arriving  at  said  deficiency  the  Commissioner  in- 
creased the  rejjorted  net  income  by  three  additions, 
the  principal  one  being  $11,568.39  for  recovery  of 
bad  debts,  determining  that  such  amount  constituted 
taxable  income  for  the  year  of  recovery. 

On  February  10,  1941,  the  taxpayer  filed  a  peti- 
tion with  the  United  States  Board  of  Tax  Appeals 
challenging  the  Commissioner's  determination  [19] 
set  forth  in  his  notice  of  deficiency.  On  April  4, 
1941,  taxpayer  filed  an  amended  petition  and  on 
April  28,  1941,  filed  its  second  amended  petition. 
The  taxpayer  alleged  in  each  petition  that  the  Com- 
missioner had  erred  in  treating  as  taxable  income 
the  recoveries  received  in  the  year  1939,  aggregating 
$11,568.39.  On  June  3,  1941,  the  Commissioner  filed 
his  answer  to  the  second  amended  petition. 

The  proceeding  came  on  for  hearing  September  9, 
1941,  before  a  Division  of  the  Board  at  Seattle, 
Washington.  On  January  29,  1942,  the  Board  en- 
tered its  memorandum  opinion  wherein  it  ui)held 
the  taxpayer's  contention  that  it  had  not  received 
a  "tax  benefit"  in  the  year  of  charge-off  and.  there- 
fore, the  recoveries  during  the  year  1939  of  debts 
previously  charged  off,  amounting  to  $11,568.39,  do 
not  constitute  taxable  income  for  said  year. 

On  February  26,  1942,  the  Board  entered  its  de- 
cision wherein  and  whereby  it  ordered  and  decided 
that  there  is  a  deficiency  of  $13.14  in  income  tax 
for  1939.     The  deficiency  is  due  to  other  adjust- 
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ments  made  by  Commissioner  not  contested  by  the 
taxpayer. 

III. 

ASSIGNMENTS  OF  ERROR 

Tbe  Commissioner  being  aggrieved  by  the  con- 
clusions of  law  contained  in  the  opinion  of  the  United 
States  Board  of  Tax  Appeals  and  by  its  decision 
redetermining  there  is  a  deficiency  of  only  $13.14 
in  income  tax  for  the  calendar  year  1939  desires  to 
obtain  a  review  by  the  United  States  Circuit  Court 
of  Appeals  for  the  Ninth  Circuit. 

The  Commissioner's  assignments  of  error  are  as 
follow:  [20] 

The  Board  of  Tax  Appeals  erred : 

1.  In  holding  and  deciding  that  no  part  of  $11,- 
568.39  recovered  by  the  taxpayer  in  1939  on  ac- 
count of  bad  debt  losses  claimed  and  allowed  as 
deductions  from  gross  income  in  determining  in- 
come tax  liabilities  for  prior  years  should  be  in- 
cluded in  the  taxpayer's  gross  income  for  such  year. 

2.  In  failing  to  hold  and  decide  that  the  amoimt 
of  $11,568.39  recovered  by  the  taxpayer  in  1939 
on  account  of  bad  debt  losses  claimed  and  allowed 
as  deductions  from  gross  income  in  determining  in- 
come tax  liabilities  for  prior  years  constituted  tax- 
able income  for  the  calendar  year  1939. 

3.  In  entering  its  decision  wherein  it  ordered 
and  decided  that  there  is  a  deficiency  in  income 
tax  due  from  this  taxpayer  of  only  $13.14  for  the 
calendar  year  1939. 
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4.  In  failing  and  refusing  to  enter  its  decision 
redetermining  that  there  is  a  deficiency  in  income 
tax  in  the  amount  of  $1,921.92  for  the  calendar  year 
1939. 

5.  In  that  its  decision  is  not  supported  by  the 
evidence. 

6.  In  that  its  decision  is  contrary  to  law  and 
regulations. 

Wherefore,  the  Commissioner  petitions  that  the 
decision  of  the  Board  of  Tax  Appeals  be  reviewed 
by  the  United  States  Circuit  Court  of  Appeals  for 
the  Ninth  Circuit,  that  a  transcript  of  record  be 
prepared  in  accordance  with  the  rules  of  said  Court 
and  transmitted  to  the  Clerk  of  said  Court  [21] 
for  filing,  and  that  proper  action  be  taken  to  the 
end  that  the  errors  complained  of  may  be  reviewed 
by  said  Court. 

(Sgd.)  SAMUEL  O.  CLARK,  JR. 

Assistant  Attorney  General 
(Signed)    J.  P.  WENCHEL 
RLW 

Chief  Counsel, 

Bureau  of  Internal  Revenue, 
Counsel  for  Petitioner  on 
Review. 
Of  Counsel: 

JOHN  W.  SMITH, 
Special  Attorney, 
Bureau  of  Internal  Revenue. 
JWS  :br  4-17-42 

[Endorsed] :  U.S.B.T.A.  Filed  May  15,  1942.  [22] 
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[Title  of  Circuit  Court  of  Api^eals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:   Columbia  National  Bank, 
Dayton,  Washington. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  15th  day  of  May,  1942, 
file  with  the  Clerk  of  the  United  States  Board  of 
Tax  Appeals,  at  Washington,  D.  C,  a  petition  for 
review  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  of  the  decision  of  the 
Board  heretofore  rendered  in  the  above-mentioned 
cause.  A  copy  of  the  petition  for  review  and  the 
assignments  of  error  as  filed  is  hereto  attached  and 
served  upon  you. 

Dated  this  15th  day  of  May,  1942. 

(Signed)  J.  P.  WENCHEL, 
RLW 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Counsel  for 
Petitioner   on   Review. 

Pei*sonal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review 
and  assignments  of  error  mentioned  therein,  is 
hereby  acknowledged  this  19  day  of  May,  1942. 

COLUMBIA  NATIONAL  BANK 
By   JNO.  D.  ANKENY. 

[Endorsed] :  U.  S.  B.  T.  A.  May  23,  1942.  [23] 


Columbia  National  Bank  27 

[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  John  F.  Watson,  Esquire, 

First  National  Bank  Building, 
Walla  Walla,  Washington. 
You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  15th  day  of  May,  1942, 
file  with  the  Clerk  of  the  United  States  Board  of 
Tax  Appeals,  at  Washington,  D.  C,  a  petition  for 
review  by  the  United  States  Circuit  of  Appeals  for 
the  Ninth  Circuit,  of  the  decision  of  the  Board  here- 
tofore rendered  in  the  above-entitled  cause.  A  copy 
of  the  ])etition  for  review  and  the  assignments  of 
error  as  filed  is  hereto  attached  and  served  upon 
you. 

Dated  this  15th  day  of  May,  1942. 

(Signed)  J.  P.  WENCHEL, 
RLW 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Counsel  for 
Petitioner  on  Review. 
Personal  sei*vice  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review 
and    assignments    of   error    mentioned    therein,    is 
hereby  acknowledged  this  19th  day  of  May,  1942. 
JOHN  F.  WATSON, 

Counsel    for    Respondent    on 
Review. 

[Endorsed] :  U.  S.  B.  T.  A.   Filed  May  23,  1942. 

[24] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:  Thomas  P.  Gose,  Esquire, 
Henry  F.  Moore,  C.  P.  A., 
809  Hoge  Building, 
Seattle,  Washington. 

You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  15th  day  of  May,  1942, 
file  with  the  Clerk  of  the  United  States  Board  of 
Tax  Appeals,  at  Washington,  D.  C,  a  petition  for 
review  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  of  the  decision  of  the 
Board  heretofore  rendered  in  the  above-entitled 
cause.  A  copy  of  the  petition  for  review  and  the 
assignments  of  error  as  filed  is  hereto  attached  and 
served  upon  you. 

Dated  this  15th  day  of  May,  1942. 

(Signed)  J.  P.  WENCHEL, 
RLW 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Counsel  for 
Petitioner  on  Review. 
Personal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review 
and   assignments    of    error    mentioned    therein,    is 
hereby  acknowledged  this  19  day  of  May,  1942. 
THOMAS  P.  GOSE, 

Counsel    for    Respondent    on 
Review. 
[Endorsed] :  U.  S.  B.  T.  A.  Filed  May  23,  1942. 

[25] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

NOTICE  OF  FILING  PETITION  FOR 
REVIEW 

To:   Thomas  P.  Gose,  Esquire, 
Henry  F.  Moore,  C.  P.  A., 
809  Hoge  Building, 
Seattle,  Washington. 
You  are  hereby  notified  that  the  Commissioner  of 
Internal  Revenue  did,  on  the  15th  day  of  May,  1942, 
file  with  the  Clerk  of  the  United  States  Board  of 
Tax  Appeals,  at  Washington,  D.  C,  a  petition  for 
review  by  the  United  States  Circuit  Court  of  Ap- 
peals for  the  Ninth  Circuit,  of  the  decision  of  the 
Board   heretofore    rendered   in   the    above-entitled 
cause.     A  copy  of  the  petition  for  review  and  the 
assignments  of  error  as  filed  is  hereto  attached  and 
served  upon  you. 

Dated  this  15th  day  of  May,  1942. 
(Signed)  J.  P.  WENCHEL, 
RLW 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Counsel  for 
Petitioner  on  Review. 
Personal  service  of  the  above  and  foregoing  no- 
tice, together  with  a  copy  of  the  petition  for  review 
and    assignments    of    error   mentioned    therein,    is 
hereby  acknowledged  this  18th  day  of  May,  1942. 
HENRY  F.  MOORE, 

Counsel    for    Respondent    on 
Review. 
[Endorsed]  :  U.  S.  B.  T.  A.    May  23,  1942.  [26] 
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[Title  of  Circuit  Court  of  Appeals  and  Cause.] 
STATEMENT  OF  POINTS 

Now  Comes  Guy  T.  Helvering,  Commissioner  of 
Internal  Revenue,  the  i3etitioner  on  review  herein, 
by  his  attorney,  J.  P.  Wenchel,  Chief  Counsel,  Bu- 
reau of  Internal  Revenue,  and  hereby  asserts  the 
following  errors  on  which  he  intends  to  rely  in  this 
review : 

The  Board  of  Tax  Appeals  erred: 

1.  In  holding  and  deciding  that  no  part  of  $11,- 
568.39  recovered  by  the  taxpayer  in  1939  on  ac- 
count of  bad  debt  losses  claimed  and  allowed  as 
deductions  from  gross  income  in  determining  in- 
come tax  liabilities  for  prior  years  should  be  in- 
cluded in  the  taxpayer's  gross  income  for  such  year. 

2.  In  failing  to  hold  and  decide  that  the  amount 
of  $11,568.39  recovered  by  the  taxpayer  in  1939  on 
account  of  bad  debt  losses  claimed  and  allowed  as 
deductions  from  gross  income  in  determining  in- 
come tax  liabilities  for  prior  years  constituted  tax- 
able income  for  the  calendar  year  1939. 

3.  In  entering  its  decision  wherein  it  ordered 
and  decided  that  there  is  a  deficiency  in  income  tax 
due  from  this  taxpayer  of  only  $13.14  for  the  calen- 
dar year  1939.  [27] 

4.  In  failing  and  refusing  to  enter  its  decision 
redetermining  that  there  is  a  deficiency  in  income 
tax  in  the  amount  of  $1,921.92  for  the  calendar  year 
1939. 
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5.  In  that  its  decision  is  not  supported  by  the 
evidence. 

6.  In  that   its  decision  is  contrary  to  law  and 
regulations. 

(Signed)  J.  v.  WENCHEL, 
RLW 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue,  Counsel  for 
Petitioner  on  Review. 
Service   of   a   copy   of   the  within   statement   of 
points  is  hereby  admitted  this  25th   day  of  May, 
1942. 

JOHN  F.  WATSON, 
THOMAS  P.  GOSE, 

Counsel    for    Respondent    on 
Review. 

[Endorsed]  :   U.  S.  B.  T.  A.   Filed  Jun  8,  1942. 

[28] 


[Title  of  Circuit  Court  of  Appeals  and  Cause.] 

STATEMENT  OF  EVIDENCE 

The  above-entitled  proceeding  came  on  for  hear- 
ing on  September  9,  1941,  before  the  Honorable 
John  M.  Sternhagen,  Member  of  the  United  States 
Board  of  Tax  Appeals.  The  petitioner  appeared 
by  its  counsel,  John  F.  Watson,  Esquire,  Thomas 
P.  Gose,  Esquire,  and  Henry  F.  Moore,  C.  P.  A., 
and  the  respondent  appeared  by  his  coimsel.  Alva 
C.  Baird,  Esquire. 
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The  proceeding  was  lieard  on  stipulation  of  facts, 
oral  testimony  and  documentary  evidence.  All  of 
the  oral  testimony  introduced  which  is  material  and 
necessary  for  the  determination  of  the  assignments 
of  error  set  out  by  the  petitioner  on  review  in  his 
petition  for  review  by  this  Court  of  the  decision 
of  the  Board  of  Tax  Appeals  is  set  out  herein  in 
narrative  form. 

STATEMENT  OF  CASE  ON  BEHALF  OF 
PETI^TIONER 
Mr.  Watson: 

The  petitioner  seeks  a  redetermination  of  his  in- 
come tax  liability  for  the  year  1939.  The  Commis- 
sioner claims  a  deficiency  of  $1,921.92  for  that  year, 
based  upon  his  including  as  taxable  income  $11,- 
568.39,  bad  debt  recoveries  during  the  year  and  which 
had  been  charged  off  in  prior  years.  [29] 

The  respondent  and  petitioner  have  stipulated 
the  facts  as  to  the  several  charge-off  years  relative 
to  the  total  charge-off  and  net  loss  of  each  year  and 
particularly  to  various  items  covered  in  1939  which 
the  Commissioner  seeks  to  tax. 

It  is  also  stipulated  that  during  all  of  the  years 
involved,  the  petitioner  kept  its  books  and  accounts, 
made  its  Federal  Income  Tax  Returns  and  paid  its 
Federal  Income  Taxes  on  a  cash  basis,  and  not  on 
an  accrual  basis.  Consequently,  our  proof  will  be 
short  and  directed  to  two  issues:  The  issue  as  to 
whether  or  not  the  petitioner  had  a  tax  benefit  in 
a  charge-off  year  on  the  recovery,  which  the  Com- 
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missioner  seeks  to  tax.  The  other  issue  would  be 
the  question  as  to  whether  the  recovery  which  the 
Commissioner  seeks  to  tax  was  a  capital  recovery. 
In  other  words,  that  the  charge-off  was  out  of  the 
capital  assets  of  the  bank,  and  that  when  recovered, 
it  would  l)e  a  capital  recovery. 

STATEMENT  OF  CASE  ON  BEHALF  OF 
RESPONDENT 
Mr.  Baird: 

This  taxpayer,  during  the  years  1930  on  to  1936 
or  1937,  according  to  its  tax  returns  sustained  losses. 
On  those  returns  there  were  charged  off  the  amounts 
which  appear  in  the  stipulation.  We  have  not  stipu- 
lated that  the  company  sustained  net  losses  because 
we  don't  know,  but  we  have  a  stipulation  as  to  what 
the  returns  wdll  show-.  I  assume  Mr.  Watson  will 
supply  testimony  here  to  supply  that  link  in  the 
chain  under  his  theory  of  the  case. 

We  have  stipulated  as  to  what  the  recoveries  were 
in  1939.  It  is  simply  a  case  of  the  bank  having  sus- 
tained losses  in  the  prior  years,  [30]  having  charged 
off  bad  debts  in  those  prior  years  and  having  re- 
ceived no  tax  benefits  in  those  years. 

Mr.  Watson:  We  offer  in  evidence  the  income 
tax  returns  of  the  petitioner  for  the  years  1930 
to  1939,  inclusive. 

Mr.  Baird:     No  objection. 

The  Court :     Do  you  want  those  in  as  one  exhibit  ? 

Mr.  Watson:     Yes,  your  Honor. 

The  Court :     Very  well ;  Exhibit  No. 


34  Comm^r  of  Internal  Revenue  vs. 

(The  documents  referred  to,  Returns  from 
1930  to  1939,  inclusive,  were  marked  as  Peti- 
tioner's Exhibit  1  and  received  in  evidence.) 

Mr.  Baird:  May  an  order  be  entered  that  we 
may  withdraw  these  and  substitute  photostatic  cop- 
ies for  these? 

The  Court:     That  may  be  done. 

EVIDENCE   ON   BEHALF    OF    PETITIONER 

GEORGE  JACKSON, 

called  as  a  witness  by  and  on  behalf  of  the  petitioner, 
having  been  first  duly  sworn,  was  examined  and 
testified  as  follows : 

Direct  Examination 
By  Mr.  Watson: 

My  name  is  George  W.  Jackson.  I  was  connected 
with  the  Columbia  National  Bank  during  the  years 
1930  to  1939.  Up  to  1935  I  was  vice  president  and 
director  and  from  that  time  on  I  have  been  a  direc- 
tor. I  had  supervision  of  keeping  of  the  accounts 
from  1930  up  to  1935,  inclusive.  I  signed  the  in- 
come tax  returns  for  the  years  1930  to  1935,  inclu- 
sive. I  think  I  prepared  the  returns  myself.  The 
data  for  the  returns  were  taken  from  the  original 
records  of  the  bank.  The  1930  return  included  a 
charge-off  of  $98,671.20.  [31] 

Q.  What  were  those  charge-offs?  What  con- 
stituted the  items  of  them? 

A.  They  were  notes  charged  off  at  the  request 
of  the  National  Bank  Examiner. 
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Q.     For  what  reason? 

A.  He  said  that  they  were  not  adniissi})h'  as  an 
asset  for  a  national  bank. 

Q.     Were  they  no  good,  or  were  tliey 

A.  They  were  a  loss.  In  the  view  of  the  National 
Banking  Department,  they  were  no  good. 

Q.  What  I  am  getting  at,  Mr.  Jackson,  is  whether 
or  not  they  were  charged  off  as  being  improper  loans, 
or  whether  they  were  worthless  loans. 

A.    Worthless  at  the  time. 

Q.  In  other  words,  all  of  those  charge-offs  were 
regarded  as  worthless?  A.     That  is  right. 

Q.     What  were  those  loans  made  from? 

A.     They  were  made  from  the  bank's  funds. 

Q.  What  happened  when  the  loans  were  charged 
off?  Did  that  impair  the  capital  structure  of  the 
bank? 

A.     Yes,  certainly.   ,That  is  true  of  all  these  items. 

Q.  Is  that  true  of  the  charge-offs  shown  in  the 
returns  for  the  ensuing  years  ?  A.     Yes  sir. 

Q.  And  they  represent  the  same  kind  of 
loans?  [32]  A.     That  is  right. 

Q.  When  I  say  ''ensuing  years,"  I  mean  not  only 
the  year  1930,  but  all  of  the  years  down  to  1939. 

A.     That  is  right. 

Q.  I  will  ask  you  w^hether  or  not  the  petitioner 
bank  had  any  tax  benefits  from  the  charge-offs  of 
1930  in  that  year.    Is  that  shown  by  the  return? 

A.     In  1930? 

Q.    Yes. 
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(Testimony  of  George  Jackson.) 

A.     Well,  they  recovered  $13,289.10  that  year. 

Q.  No.  What  I  am  getting  at,  Mr.  Jackson,  is 
this:  What  do  those  returns  show,  a  net  loss  or  a 
profit?     Did  you  pay  a  tax  that  year? 

A.  No.  We  had  losses  of  $43,634.92  that  year; 
that  was  the  year's  operation  losses. 

Q.  These  various  loans  that  you  have  referred 
to  as  constituting  the  charge-off  items,  I  will  ask  you 
whether  or  not  they  were  made  by  the  bank  in  the 
ordinary  course  of  business.  A.     They  were. 

Cross-Examination 
Mr.  Baird; 

Q.  Mr.  Jackson,  what  do  you  mean  by  your  state- 
ment that  the  loans  impaired  the  capital  of  the  bank  ? 

A.  Any  time  we  have  a  loss,  it  has  to  be  charged 
somewhere  to  the  capital  structure. 

Q.  As  a  matter  of  fact,  these  loans  were  made 
in  the  usual  course  of  business  of  the  bank,  were 
they  not?  [33]  A.     That  is  right. 

Q.  And  made  out  of  the  funds  that  had  been 
placed  on  deposit  in  the  bank  by  depositors  of  the 
bank;  isn't  that  right? 

A.     And  stockholders. 

Q.     Well,  deposits  made  by  stockholders? 

A.  To  the  stockholders  first,  when  we  started  the 
bank. 

Q.     Have  you  any  further  explanation  as  to  that  ? 

A.     I  don't  know  just  what  you  mean. 

Q.  Well,  I  want  the  record  to  be  clear  that  you 
are  not  attaching  some  peculiar  significance  to  this 
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(Testimony  of  George  Jackson.) 
statement  "paid  out  of  capital."    I  am  just  trying 
to  ascertain  if  there  was  somethinf-^  unusual  about 
your  transactions?  A.     No,  there  was  not. 

Q.  These  were  loans  made  in  the  ordinary  course 
of  business  of  the  banking  business? 

A.     That  is  right. 

Q.  And  made  from  amounts  that  were  received 
by  the  bank  from  its  depositors,  stockholders,  and 
others  ?  A.     Yes. 

Mr.  Baird :     I  think  that  is  all. 

The  Court:  Well,  I  don't  think  that  is  an  an- 
swer to  your  question,  made  from  "depositors,  stock- 
holders, and  others."  Do  you  mean  they  were  made 
from  the  deposits  on  hand,  irrespective  of  whether 
those  deposits  were  made  by  stockholders  or  by 
others  than  stockholders?  [34] 

iThe  Witness:  The  loans  were  made  from  the 
bank  funds.  The  bank  funds  were  an  accumula- 
tion of  capital  stock  and  the  depositors'  money. 

The  Court:  But  none  of  these  loans  were  ear- 
marked as  the  source  of  the  bank's  funds  from 
which  the  loans  were  made,  were  they? 

The  Witness:     No. 

The  Court:  You  can't  toll  anytliing  nmrc  about 
the  source  of  the  funds  than  appears  on  the  ordi- 
nary financial  statement  of  the  corporation,  can 
you  ? 

The  Witness:     That  is  right. 

The  Court:  If  the  corporation  had  deposits  on 
hand  sufficient  for  the  loan,  they  made  the  loan, 
did  thev? 
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The  Witness:     That  is  right. 

The  Court:  And  did  they  make  the  loan  as  a 
customary  matter?  Did  they  make  the  loan  even 
though  they  didn't  have  sufficient  deposits  on  hand? 

The  Witness:     No. 

Redirect  Examination 
Mr.  Watson: 

Q.  When  these  charge-offs  were  made  what,  if 
anything,  was  required  by  the  Treasury  Depart- 
ment, the  Comptroller's  Office,  of  your  bank  vdth 
reference  to  your  capital  structure? 

A.  When  an  examination  was  made,  the  Exam- 
iner would  go  through  the  loans,  and  when  he  would 
get  through,  he  would  hand  me  a  little  slip  with  the 
necessary  amount  of  charge-offs  to  be  made,  and 
that  was  set  up  in  a  statement  which  went  to  the 
Comptroller  of  the  Currency,  and  the  next  time 
he  came  back,  if  they  were  not  charged  off — well, 
I  don't  know  what  would  [35]  happen  then,  be- 
cause they  were  always  charged  off. 

Q.     In  other  words,  you  would  follow  directions? 

A.     I  would  follow  directions,  yes. 

Q.  Was  it  necessary,  because  of  these  charge- 
offs,  for  the  bank  to  call  upon  its  stockholders  or 
anyone  else  to  repair  the  capital? 

A.  Yes.  I  think  it  was  in  1933  we  levied  a  vol- 
untary assessment. 

Q.     To  repair  the  impairment? 

A.     The  capital  stock  was  impaired. 

Q.     It  was  impaired? 
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(Testimony  of  George  Jackson.) 
A.     By  those  notes  that  were  charged  off. 
Q.     The  charge-offs  impaired  the  capital? 
A.     Yes. 

Recross-Examination 
Mr.  Baird : 

Q.  It  was  also  impaired  by  other  reasons,  was 
it  not?  That  wasn't  the  only  reason,  was  it?  Wasn't 
there  something  else? 

A.  The  losses  were  the  only  things  that  im- 
j)aired  it. 

Q.     Those  were  the  only  things? 

A.     Yes. 

The  Court:  Were  the  losses  that  were  directly 
attributable  to  the  charge-off  of  loans,  the  only 
things  that  impaired  your  capital  in  1933? 

The  Witness:     Yes. 

The  Court :  If  you  had  not  charged  off  the  loans 
in  1933  which  had  been  required  by  the  Comptroller 
of  the  Currency's  office,  do  I  understand  you  to  say 
that  what  you  call  your  capital,  would  not  have  been 
impaired  [36]  and  you  would  not  have  been  re- 
quired to  levy  an  assessment  upon  the  stockholders 
to  make  good  tlie  impaired  capital? 

A.     That  is  right. 

Mr.  Baird:  Mr.  Watson,  it  will  be  stipulated,  I 
believe,  that  there  were  no  charge-offs  made  in  1933 
with  which  we  are  concerned  in  this  case.  Under 
the  stipulation  there  were  no  recoveries  made  of 
those  debts,  is  that  right? 
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Mr.  Watson:     Yes,  that  is  correct.     The  stipula- 
tion will  be  that  there  were  no  charge-offs  in  1933, 
included. 
Mr.  Baird: 

Q.  Mr.  Jackson,  with  reference  to  the  amounts 
which  were  charged  off,  did  you  have  some  loans 
that  were  charged  off  by  the  bank  examiner  because 
of  the  fact  that  the  loans  were  improperly  made 
under  the  banking  regulations;  that  is,  loans  made 
to  officei'S  or  loans  made  to  people  that  the  Bank 
Examiner  would  not  authorize? 

A.     No,  sir. 

Q.  In  other  words,  are  we  to  understand  from 
}^our  testimony  that  in  each  instance  that  the  charge- 
off  was  made,  it  was  made  solely  because  of  the  loan 
that  had  been  ascertained  to  have  been  worthless; 
is  that  correct?  A.     That  is  right. 

Q.  And  in  no  instance  was  there  a  charge-off 
then,  as  I  understand  it,  simply  because  the  loan 
did  not  conform  to  the  banking  regulations? 

A.     No  other  reason  than  it  was  a  loss.  [37] 
By  Mr.  Watson : 

Q.  Mr.  Jackson,  is  it  not  a  fact  that  during  these 
years  that  at  some  time  the  bank  had  to  reduce  its 
capital  stock  because  of  the  charge-offs? 

A.     Yes. 

Q.     How  much  was  that  reduction? 

A.     $50,000. 
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GLENN  JACKSON, 

called  as  a  witness  by  and  on  behalf  (»f  the  petitioner, 
having  been  first  duly  sworn,  was  examined  and  tes- 
tified as  follows: 

Direct  Examination 
By  Mr.  Watson: 

My  name  is  Cllenn  Jackson.  I  have  been  cashier 
of  the  Columbia  National  Bank  since  January  1936. 
I  succeeded  Mr.  George  Jackson  in  the  management 
of  the  bank.  There  was  a  cashier  by  the  name  of 
Bancroft  ahead  of  me.  As  cashier,  I  have  the  su- 
pervision of  the  accounting  and  keeping  of  the  books 
of  the  bank. 

Q.  Now,  with  reference  to  the  charge-offs  dur- 
ing the  years  you  have  been  there,  why  were  those 
charge-offs  made*? 

A.     By  order  of  the  National  Bank  Examiner. 

*         *         * 

Q.  I  show  you  petitioner's  income  tax  return 
for  the  year  1939,  and  I  will  ask  you  what  were  the 
total  recoveries  on  these  bad  debts  during  that  year. 

Mr.  Baird:  Well,  if  your  Honor  please,  the  re- 
turn itself  has  been  stipiilated  to.  [38] 

Mr,  Watson:  I  just  don't  want  any  confusion 
to  arise.  If  the  Court  please,  the  return  shows  re- 
coveries of  some  $21,000:  but  the  $11,568.39  rep- 
resents that  portion  of  the  recoveries  that  were 
claimed  to  be  nontaxable.  T  didn't  want  the  Court 
to  get  the  idea,  and  I  didn't  want  the  record  to  be 
confused,  that  this  does  not  represent  all  the  recov- 
eries of  1939,  but  only  a  part  of  them,  the  part  we 
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claim  was  nontaxable.  I  think  we  can  clear  that 

lip  by  this  witness. 

By  Mr.  Watson : 

Q.  You  testified  as  to  the  total  recoveries  for 
that  yearf 

A.     Yes,  it  was  $10,559.69. 

Q.     That  is  your  total  recoveries  for  that  year? 

A.     That  is  what  it  shows  here. 

Q.  I  call  your  attention  to  the  bad  debt  schedule 
attached  to  that  return  and  ask  you  what  that  shows. 

A.  Just  the  bad  debts  that  were  charged  off  in 
that  year. 

Q.  Well,  is  there  anything  about  tliat  return 
which  shows  any  recoveries  claimed  as  nontaxable? 
Ijook  in  the  reconcilement  on  that. 

A.     Recoveries  not  taxable,  $11,568.39. 

Q.  Now,  is  that  in  addition  to  the  recoveries  on 
bad  debts  shown  on  the  first  page  of  the  return? 

A.     Yes. 

Q.  Then,  as  a  matter  of  fact,  the  bad  debt  re- 
coveries for  that  year  totaled  the  sum  of  those  two? 

A.     That  is  right.  [39] 

Q.  Now,  with  reference  to  the  bad  debt  recover- 
ies that  you  include  as  income,  I  will  ask  you  why 
you  included  those  as  being  taxable  and  why  you 
didn't  include  the  others? 

A.     Well,  the  ones  that  are  shown  as  not  taxable 
are  those  from  which  we  received  no  benefit  when 
they  were  charged  off,  and  the  ones  that  are  tax- 
able, we  had. 
»  *  *  *  * 
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Q.  Do  yon  mean  that  the  $10,000  which  you  show 
on  your  1939  return  as  being  recoveries  of  bad  debts 
which  you  inchide  in  your  income  for  1939  are  the 
recoveries  of  debts  which  you  had  not  only  charged 
off,  but  deducted  in  prior  years;  is  that  right? 

A.     Yes. 

The  Court:  And  that  the  deductions  of  those 
debts  in  prior  years  served  to  reduce  your  tax? 

The  Witness:     Yes. 

The  Court:  AYhat  do  you  mean  by  tax  benefit. 
Am  T  to  understand  that  in  regard  to  the  $11,000 
wiiich  you  did  not  include  in  your  gross  income  for 
1939,  although  you  did  recover  that,  that  your  fail- 
ure to  include  them  was  due  to  the  fact  that,  first, 
you  say  you  did  not  receive  any  tax  benefit  in  prior 
years  ? 

The  Witness:     That  is  right. 

The  Court:  Now%  I  ask  you  what  you  meant  by 
the  statement  that  you  did  not  receive  any  tax  l)eue- 
fit  in  prior  years  with  regard  to  the  $11,000. 

The  AVitness:  That  was  due  to  the  amount  of 
the  notes  that  were  charged  off  in  those  years.  [40] 

The  Court:  Well,  explain  now  just  as  fully  as 
you  can,  what  you  mean  when  you  say  you  didn't 
receive  any  tax  benefit  in  prior  years? 

The  AVitness:  Well,  our  losses  exceeded  our  in- 
come by  such  an  amount  that  we  received  no  bene- 
fits from  having  made  those  charge-offs. 

The  Court :    That  is  what  you  mean,  is  it. 

The  Witness:    Yes. 
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Cross-Examination 

By  Mr.  Baird: 

Q.  Mr.  Jackson,  with  reference  to  the  years  in 
which  the  charge-offs  were  made,  would  you  have 
sustained  a  net  loss,  even  if  you  had  not  made  any 
charge-off  on  these  particular  debts'? 

A.     Well,  I  don't  know. 


EMMETT  MALLAGHAN, 

called  as  a  witness  by  and  on  behalf  of  the  peti- 
tioner, having  been  first  duly  sworn,  was  examined 
and  testified  as  follows : 

Direct  Examination 
By  Mr.  Watson: 

My  name  is  Emmett  Mallaghan.  I  am  engaged  in 
the  banking  business.  I  am  director  of  the  Colum- 
bia National  Bank  of  Dayton.  I  am  also  vice  presi- 
dent and  director  of  the  First  National  Bank  of 
Walla  Walla,  Washington.  I  know  something 
about  accounting,  but  to  what  extent,  I  would  not 
say.  I  know  how  books  are  kept  and  how  to  check 
books.  I  prepared  the  return  for  the  Columbia 
National  Bank  for  1939. 

Q.  I  will  ask  you  whether  or  not  you  have  ex- 
amined the  original  records  of  the  bank  and  made 
any  summary  of  the  charge-offs  and  recoveries  dur- 
ing these  several  years  that  are  involved  here.  [41] 
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A.     I  have. 

Q.  Is  this  it?  (Counsel  handed  a  ])aper  to  the 
witness.) 

A.  Yes.  This  is  the  summary  of  the  cliarge- 
offs  for  each  year,  including  1930  to  1938,  inclusive, 
and  the  recoveries  made  in  those  i)art)cuhir  years. 

Mr.  Watson:  I  v^ould  like  to  offer  this  in  evi- 
dence and  I  will  give  counsel  a  copy. 


By  Mr.  Watson: 

Q.  Referring  to  petitioner's  income  return  for 
the  year  1939,  I  call  your  attention  to  the  fact  that 
it  reports  as  taxable  income  bad  debt  recoveries  of 
$10,559.69,  and  as  nontaxable  bad  debt  recoveries 
of  eleven  thousand  and  something — I  don't  know 
what  those  figures  are  there  exactly.  Will  you  ex- 
plain those  two  figures  ? 

A.  Well,  on  the  face  of  the  return  that  shows 
the  recoveries  on  bad  debts  of  $10,559.69,  which 
were  included  in  gross  income.  Now,  my  reason  for 
including  that  amount  for  the  aggregate  of  recov- 
eries on  notes  which  had  been  charged  off  in  years 
when  we  had  a  tax  to  pay.  We  weren't  questioning 
that,  but  through  our  summary,  we  have  recovered 
in  the  year  1939,  $11,568.39.  These  items  were 
charged  off  in  years  when  we  had  shown  a  loss,  the 
years  '30  to  '36,  I  think,  inclusive.  I  do  not  recall 
that,  l)ut,  at  any  rate,  there  were  running,  five  or 
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six  years,  in  which  we  showed  a  loss  due  to  charge- 

offs. 

Q.  So  that  the  total  bad  debt  recoveries  in  that 
year  would  be  made  up  of  both  sums?  [42] 

A.  Yes,  twenty  some  odd  thousand  dollars, 
which  were  reported  for  tax  purposes,  and  the  ten 
thousand  dollars,  but  excluded  and  carried  over 
into  the  reconcilement  section  to  balance  our  cap- 
ital structure  account,  reporting  that  we  had  made 
these  recoveries,  but  that  our  contention  was  they 
were  not  taxable,  under  the  ruling  that  was  in  effect 
at  that  time. 

Q.     And  these  recoveries  went  where? 

A.  The  recoveries  went  into  the  profit  and  loss 
account  of  the  bank,  which  is  a  part  of  the  capital 
structure,  the  idea  being  to  restore  for  the  past  im- 
pairment of  the  capital  structure. 

The  Court :  What  do  you  mean  by  capital  struc- 
ture ? 

The  Witness :  The  capital  structure  of  this  bank 
is  the  subscribed  capital  contributed  by  the  stock- 
holders— the  contributed  surplus  by  the  stockhold- 
ers, and  the  earnings  in  previous  years  which,  if 
distributed,  would  go  to  the  stockholders.  Our 
profit  and  loss  cares  for  the  particular  year  in  which 
we  are  oi)erating,  the  loss  of  anything  charged 
against  the  undivided  profits,  and  the  gain,  if  any, 
added  to  the  undivided  profits,  and  being  left  by  the 
stockholders  in  the  bank  with  the  bank  as  additional 
capital. 
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The  Court:  But  in  speaking  of  the  bank's 
capital,  you  are  not  confining  that  to  capital  stock 
and  paid  in  surplus,  are  you? 

The  Witness:  No,  I  am  including  tlic  niidividcd 
profits. 

The  Court:  Coming  out  of  the  surplus  for  prior 
years,  or  earnings  for  prior  years? 

The  Witness:  Being  built  by  the  earnings  of 
prior  years  being  left  by  the  stockholders,  instead 
of  being  withdrawn  as  dividends.  [43] 

Cross-Examination 
By  Mr.  Baird: 

Q.  With  reference  to  the  debts  making  up  the 
item  of  eleven  thousand  some  odd  hundred  dollars, 
would  you  have  sustained  net  losses  in  the  years 
1930  down  to  1936,  if  those  debts  had  not  l)e('n 
charged  off? 

A.  Had  those  particular  debts  been  charged  off, 
which  makes  up  the  aggregate  of  $11,000,  would  not 
have  kept  the  bank  from  paying  taxes;  but  we 
charged  off  as  capital  in  1930,  $98,000,  and  showed 
a  loss  of  some  forty  some  thousand  dollars.  That, 
on  its  face,  shows  for  the  particular  period  in  which 
we  were  operating,  the  year  1930.  we  made  a  profit 
from  the  operation  of  the  bank;  but  through  the 
charge-offs,  we  took  a  loss  to  the  extent  of  S43.000. 
We  are  not  claiming  that  we  didn*t  have  benefits  of 
the  entire  $98,000 ;  but  we  are  claiming  that  we  had 
benefits  of  only  $43,000,  and  that  was  reduced  $43.- 
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000  through  the  actual  operating  earnings  of  the 

bank  in  that  year. 

•»  *  *  *  * 

EMMETT  MALLAGHAN 
was  recalled  as  a  witness  by  and  on  behalf  of  the  pe- 
titioner and  having  been  previously  sworn,  was  ex- 
amined and  testified  as  follows: 

Direct  Examination 
By  Mr.  Watson: 

Q.  I  will  ask  you  with  reference  to  this  document 
that  has  been  offered  in  evidence,  and  which  is  still 
being  offered,  whether  you  have  included  in  this 
summary,  the  taxable  recoveries  reported  as  such 
in  the  1939  return. 

A.     The  taxable  recoveries? 

Q.     The  taxable  recoveries  reported.  [44] 

A.     As  to  nontaxable? 

Q.     You  have  only  covered  the  nontaxable. 

The  Court:    That  is  $11,000. 

The  Witness :  That  is  $11,000,  the  idea  being  that 
any  part  of  it  brought  up  through  1938  was  to  give 
the  effect  that  part  of  the  loss  had  been  recovered, 
leaving  the  balance  remaining  upon  which  there  had 
been  no  tax  benefits;  and  I  have  just  referred  to 
the  items  that  we  were  claiming  as  the  $11,000. 

Cross-Examination 
By  Mr.  Baird : 

Q.  You  have  prepared  a  schedule  imder  the 
heading  of  ''Recoveries  and  Application  thereof  to 
the  year  of  write-off"  and  then,  in  the  third  column 
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from  the  left  next  to  the  last  subdivision,  you  have  a 

subheading  ''Total  Eecoveries  by  Year."     I  notice 

for  the  year  1939  you  say  the  total  recovery  was 

$11,568.39. 

A.     The  total  recovery  was  some  $20,000. 

Q.  That  is  the  point  I  am  making.  You  have 
a  heading  here  showing  total  recoveries,  and  that, 
obviously,  is  not  correct. 

A.     That  could  be  an  error,  but 

Q.     It  is  an  error,  isn't  it? 

A.  But  as  far  as  I  am  concerned,  my  thought  in 
the  matter  is  that  it  is  immaterial,  because  we  are 
not  claiming  the  $9,000.  We  are  trying  to  arrive 
at  1931,  1932,  1933,  1934,  we  have  eharge-offs,  and 
due  to  those  charge-off s,  we  had  substantial  losses. 
Now,  we  are  trying  to  i3ut  before  you  the  amount 
of  the  recoveries  from  the  year  1931  on  down  to 
1938,  which  [45]  applies  against  the  losses  of  those 
particular  years.  We  admit  on  the  face  of  our  in- 
come tax  return  that  $9,000  of  that  is  taxable  in- 
come. Why  try  to  drag  that  into  the  schedule  ?  We 
are  figuring  out  years  in  which  losses  occur.  We 
are  not  figuring  out  years  in  which  we  deducted  our 
losses  and  then  afterward  paid  taxes.  I  can  see 
your  point,  as  far  as 


Q.     I  assume  that  when  you  prepare  a  schedule 
and  give  certain  headings  and  make  certain  state- 
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ments,  that  the  language  used  means  what  it  says. 

A.     Exactly. 

Q.  And  when  you  say  that  the  recoveries  for 
these  years  are  certain  amounts,  I  assume  that  that 
is  correct ;  and  we  know  from  the  evidence  that  it  is 
not  correct.  This  schedule  must  be  qualified  in 
some  way,  or  it  is  going  to  be  confusing  to  the 
Board ;  it  will  not  mean  anything  to  anyone. 

Mr.  Watson:  I  think  the  testimony  of  the  wit- 
ness has  qualified  it  so  far  as  1939  recoveries  are 
concerned. 

Mr.  Baird :    It  may  be  that  that  will  be  sufficient. 

Redirect  Examination 
By  Mr.  Watson: 

Q.  I  will  ask  you,  then  as  to  whether  the  total 
recoveries  of  other  years  than  1939,  as  shown  on 
this  proposed  exhibit,  include  the  total  recoveries, 
or  only  the  part  of  the  recovery  which  the  petitioner 
claims  to  be  nontaxable. 

A.  Just  the  nontaxable.  The  facts  are  that  prior 
to  1930,  we  had  always  paid  income  tax  on  those 
collections,  and  those  collections  and  charge-offs 
prior  to  1930  are  all  taxable. 

Mr.  Baird :  Referring  to  the  claim  which,  for  the 
purpose  of  identification,  [46]  I  will  mark  double 
X  in  a  circle  so  that  we  can  tell  what  we  are  talking 
about,  I  will  ask  if  the  amounts  written  there  under 
"Total  Recoveries,"  contain  recoveries  other  than 
those  from  which  you  maintain  you  had  no  tax 
benefits  A.     Yes. 

Mr.  Baird:    They  are  limited  solely  to  those  re- 
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coveries  from  which  yon  gain  no  tax  bonefit? 

Mr.  Watson:  In  other  words,  the  only  year  in 
which  you  don't  inf'hidc  the  taxable  recoveries  is 
the  year  1939? 

The  Witness:     Correct. 

Mr.  Watson:  But  as  to  all  other  years,  you  in- 
clude both  taxable  and  nontaxable  recoveries? 

The  Witness:  Yes,  and  the  taxable  all  refers 
either  to  the  year  1933,  in  which  we  filed  an 
amended  return  and  jDaid  tax,  or  to  years  prior  to 
1930. 

The  Court:  Now,  as  to  every  year,  as  I  under- 
stand the  last  testimony,  the  exhibits  shows,  and 
from  its  face,  it  a])pears  to  show,  that  for  every 
year  except  1939,  the  items  called  "Recoveries,"  is 
the  full  item  of  bad  debt  recoveries,  irrespective  of 
>vhat  was  done  with  those  bad  debts  on  the  income 
tax  return,  isn't  it? 

The  Witness:    Yes. 

The  Court:  But  as  to  the  year  1939,  the  item 
shown  on  the  paper,  although  it  is  called  "Total 
Recoveries,"  is  not  in  fact  total  recoveries,  but  is 
only  the  recoveries  which  were  or  were  not  shown 
as  income  on  the  income  tax  return,  which? 

The  Witness:  It  was  the  ones  that  were  shown 
as  not  taxable  on  the  income  tax  return.  [47] 

The  Court:  Now,  am  I  correct  in  my  imder- 
standing,  then,  that  with  the  exception  of  the  char- 
acterization of  the  amount  of  total  recoveries  in 
1939,  the  exhibit  is  exactly  in  accordance  with  the 
books  ? 


52  Comm'r  of  Internal  Revenue  vs. 

(Testimony  of  Emmett  Mallaglian.) 

The  Witness:  It  is  exactly  in  accordance  with 
the  books  as  I  get  the  figures. 

The  Court:  What  do  you  mean  by  "as  you  get 
the  figures"? 

The  Witness":    I  meant  as  taken  from  the 

The  Court:  And  every  other  year  except  1939, 
the  words  "Total  Recoveries"  used  on  the  paper  is 
in  fact,  total  recoveries,  isn't  it,  without  regard  as 
to  whether  they  are  identified  as  prior  so-called  tax 
benefits  or  charge-off s  or  not;  is  that  right? 

The  Witness :    Yes,  that  is  correct. 

The  Court:  And  it  is  only  with  respect  to  1939 
that  the  words,  "Total  Recoveries"  is  not  accurate; 
is  that  right? 

The  Witness:    Yes,  that  is  right. 

The  Court:     Is  the  record  clear  now? 

Mr.  Baird:  I  think  so,  your  Honor.  I  think  it 
may  be  admitted,  but  I  would  like  to  make  this 
reservation:  That  we  are  conceding  that  it  may 
be  admitted  only  for  the  purpose  of  this  case.  In 
other  words,  we  made  no  audit  of  the  books,  and 
we  don't  want  to  be  bound  here  by  some  other  tax- 
able years  as  to  something  that  may  be  included  by 
that  schedule. 

The  Court:  I  can  safely  say  that  you  will  not 
be  bound  by  some  other  taxable  year.  The  exhibit 
is  admitted. 

(The  document  referred  to.  Summary  Sheet, 
was  marked  as  Petitioner's  Exhibit  No.  2  and 
received  in  evidence.)  [48] 
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The  Court:  You  do  not  reserve  any  liglit  that 
counsel  be  bound  by  any  other  taxable  year,  do  you, 
Mr.  Watson? 

Mr.  Watson:  If  the  Court  would  permit  it,  I 
would  not  object;  l)ut  I  think  it  would  be  asking  too 
much. 

The  Court:  I  think  the  record  shows  the  cir- 
cumstances under  w^hich  the  respondent  is  now  re- 
fraining from  objecting  to  this  exhibit. 

Mr.  Watson:    Yes. 

The  Court :  And  I  think  in  that  stage  of  the 
record,  and  this  being  a  public  record,  there  is  no 
chance  of  there  being  any  doubt  as  to  whether  the 
petitioner  will  attempt  to  hold  the  respondent  as  to 
the  accuracy  as  to  something  that  may  show  up  in 
another  case.  Now,  have  you  any  further  evidence, 
Mr.  Watson? 

Mr.  Watson:     No,  your  Honor. 

The  Court:    The  exhibit  is  received. 
***** 

The  foregoing  was  all  of  the  material  testimony 
offered  on  behalf  of  petitioner  in  this  cause.  There- 
upon, counsel  for  petitioner  and  counsel  for  respon- 
dent stated  that  they  had  no  further  evidence  to 
present  and  submitted  the  cause  to  the  Member  of 
the  Board  of  Tax  Appeals  hearing  the  proceedings. 

The  foregoing  is  the  substance  of  all  the  evidence 
adduced  at  the  trial  of  said  proceeding  and  the 
Commissioner  of  Internal  Eevenue  tenders  and  pre- 
sents the  foregoing  as  a  statement  of  the  evidence 
in  the  cause  and  prays  that  the  same  be  approved 
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by  tlie  United  States  Board  of  Tax  Appeals  and 
made  a  part  of  the  record  in  this  cause. 
(Signed)  J.  P.  WENCHEL, 
RLW 

Chief  Counsel,  Bureau  of  In- 
ternal Revenue.  [49] 

The  above  and  foregoing  statement  of  evidence 
contains  the  substance  of  all  the  evidence  material 
for  a  review  of  the  rulings  and  decision  assigned 
as  error  herein  and  the  same  may  be  approved  by 
the  Board  without  notice. 

JOHN  F.  WATSON, 
THOMAS  P.  COSE, 

Counsel    for    Respondent    on 
Review. 

[Endorsed] :  U.  S.  B.  T.  A.   Jun.  8,  1942.  [50] 


[Title  of  Board  and  Cause.] 

CERTIFICATE  OF  CLERK  TO  TRANSCRIPT 
OF  RECORD 

I,  B.  D.  Gamble,  clerk  of  the  U.  S.  Board  of  Tax 
Appeals,  do  hereby  certify  that  the  foregoing  pages, 
1  to  159,  inclusive,  contain  and  are  a  true  copy  of 
the  transcript  of  record,  papers,  and  proceedings 
on  file  and  of  record  in  my  office  as  called  for  by 
the  Praecipe  in  the  appeal  (or  appeals)  as  above 
numbered  and  entitled. 

In  testimony  whereof,  I  hereunto  set  my  hand 
and  affix  the  seal  of  the  United  States  Board  of  Tax 
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Appeals,  at  Washington,  in  the  District  of  Colum- 
bia, this  12th  day  of  June,  1942. 

[Seal]  B.  D.  GAMBLE 

Clerk, 

United  States  Board  of  Tax 
Appeals. 


[Endorsed]:  No.  10167.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Commis- 
sioner of  Internal  Revenue,  Petitioner,  vs.  Colum- 
bia National  Bank,  a  corporation,  Respondent. 
Transcript  of  the  Record.  Upon  Petition  to  Re- 
view a  Decision  of  the  United  States  Board  of  Tax 
Appeals. 

Filed  June  16,  1942. 

PAUL  P.  O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circut. 
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In  the  United.  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit 

No.  10167 

GUY  T.  HELVERING,  Commissioner  of  Internal 
Revenue, 

Petitioner  on  Review, 
vs. 
COLUMBIA  NATIONAL  BANK, 

Respondent  on  Review. 

PETITIONER'S  DESIGNATION  OF  THE 
PARTS  OF  THE  RECORD  TO  BE  PRINTED 

To  the  Clerk  of  the  United  States  Circuit  Court  of 
Appeals  for  the  Ninth  Circuit: 

Guy  T.  Helvering,  Commissioner  of  Internal  Rev- 
enue, the  x>etitioner  on  review  herein,  by  his  attor- 
neys, Samuel  O.  Clark,  Jr.,  Assistant  Attorney 
General,  and  J.  P.  Wenchel,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  pursuant  to  his  petition  for 
review  of  the  decision  of  the  L^nited  States  Board  of 
Tax  Appeals  entered  February  26,  1942,  designates 
the  parts  of  the  record  considered  material  to  the 
questions  on  review  to  be  included  in  the  printed 
transcript  of  the  record,  as  follows : 

1.  Docket  entries  of  all  proceedings  before 
the  Board. 

2.  Pleadings  before  the  Board: 

(a)     Second  Amended  Petition,  includ- 
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iiig  copy  of  deficiency  letter   (Exhibit  A) 
and  Exhibit  B,  attached. 

(b)     Answer  to  Second  Amended  Peti- 
tion. 

3.  Stipidation  of  Facts,  inchiding  Exhibit 
A,  attached. 

4.  Memorandum  Opinion  and  Decision. 

5.  Petition  for  Review,  together  with  proof 
of  service  of  notice  of  filing  and  of  service  of 
a  copy  of  petition  for  review. 

6.  Statement  of  Evidence,  with  Petitioner's 
Exhibit  2. 

7.  Statement  of  Points. 

8.  Petitioner's  Designation  of  the  Parts  of 
the  Record  to  be  Printed. 

SAMUEL  O.  CLARK,  JR., 

Assistant  Attorney  General. 
J.  P.  WENCHEL, 
Chief  Counsel, 

Bureau  of  Internal  Revenue, 
Counsel  for  Petitioner  on 
Review. 
Service  of  a  copy  of  the  within  designation  is 
hereby  admitted  this  28th  day  of  May,  1942. 
JOHN  F.  WATSON 
THOMAS  P.  GOSE 

Counsel  for  Respondent  on 
Review. 

[Endorsed]  :  Filed  Jun.  17, 1942.  Paul  P.  O'Brien, 
Clerk. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  10167 
Commissioner  of  Internal  Re\^nue,  petitioner 

V. 

Columbia  National  Bank,  a  Corporation,  respondent 


ON  PETITION  FOR  REVIEW  OF  THE  DECISION   OF   THE   UNITED 
STATES  BOARD  OF  TAX  APPEALS 


BRIEF  FOR  THE  PETITIONER 


OPINION   BELOW 


The  memorandum  opinion  of  the  Board  of  Tax  Ap- 
peals (R.  19-20)  is  not  officially  reported. 

JURISDICTION 

This  review  involves  income  tax  for  1939.  (R.  22- 
23.)  The  Connnissioner's  deficiency  letter  to  the  tax- 
payer was  issued  on  Noveml^er  22,  1940  (R.  9-10), 
and  a  petition  to  the  Board  of  Tax  Appeals  was  filed 
by  the  tax})ayer  on  February  10,  1941  (R.  1),  which 
was  within  the  period  allowed  by  Section  272  (a)  (1) 
of  the  Internal  Revenue  Code.  This  review  is  taken 
from  the  Board's  decision  entered  February  26.  1942, 
allowing  a  deficiency  of  $13.14.     (R.  20.)     The  peti- 

(1) 


tion  for  review  by  this  Court  was  filed  May  15,  1942 
(R.  21-25),  pursuant  to  the  provisions  of  Sections 
1141  and  1142  of  the  Internal  Revenue  Code. 

QUESTION  PRESENTED 

Whether  the  taxpayer  is  subject  to  income  tax  on 
amounts  recovered  in  1939  on  debts  which  were 
charged  off  as  worthless  and  deducted  on  its  income 
tax  returns  for  five  prior  years. 

STATUTE  AND  REGULATIONS  INVOLVED 

Internal  Revenue  Code : 

Sec.  22.  Geoss  income. 

(a)  General  definition. — ^" Gross  income"  in- 
cludes gains,  profits,  and  income  derived 
from  *  *  *  the  transaction  of  any  busi- 
ness carried  on  for  gain  or  profit,  or  gains  or 
profits  and  income  derived  from  any  source 
whatever.  *  *  *  (U.  S.  C.  1940  ed..  Title 
26,  Sec.  22.) 

Sec.  42.  Period  in  which  items  of  gross  in- 
come INCLUDED. 

The  amount  of  all  items  of  gross  income  shall 
be  included  in  the  gross  income  for  the  taxable 
year  in  which  received  by  the  taxpayer,  unless, 
under  methods  of  accounting  permitted  under 
section  41,  any  such  amounts  are  to  be  properly 
accounted  for  as  of  a  different  period.  In  the 
case  of  the  death  of  a  taxpayer  there  shall  be 
included  in  computing  net  income  for  the  tax- 
able period  in  which  falls  the  date  of  his  death, 
amounts  accrued  up  to  the  date  of  his  death 
if  not  otherwise  properly  includible  m  respect 
of  such  period  or  a  prior  period.  (U.  S.  C. 
1940  ed.,  Title  26,  Sec.  42.) 


Treasury  Regulations  103,  promulgated  under  the 
Internal  Revenue  Code: 

Sec.  19.23  (k)-l.  Bad  debts.—*     *     * 

*  #  *  #  # 

Any  amount  sulisequontly  received  on  account 
of  a  bad  debt  or  on  account  of  a  part  of  such 
debt  previously  charged  off  and  allowed  as  a 
deduction  for  income  tax  purposes,  must  be  in- 
cluded in  gross  income  for  the  taxable  year  in 
which  received.     *     *     * 

*  *  *  *  * 

Sec.  19.42-1.  When  included  in  gross  in- 
come.— *  *  *  Bad  debts  or  accounts  charged 
off  subs(^quent  to  March  1,  1913,  because  of  the 
fact  that  they  were  determined  to  be  worth- 
less, w^hich  are  subsequently  recovered,  whether 
or  not  by  suit,  constitute  income  for  the  year 
in  which  recovered,  regardless  of  the  date  when 
the  amounts  were  charged  off.     *     *     * 

STATEMENT 

The  Board  of  Tax  Appeals  found  that  the  Com- 
missioner determined  a  deficiency  of  $1,921.92  in  the 
taxpayer's  income  tax  for  1939  by  including  in  its 
gross  income  the  amount  of  $11,568.39,  which  was  re- 
covered in  that  year  from  debts  charged  off  and  de- 
ducted in  1930,  1934,  1935,  1936  and  1937;  and  that 
the  total  amount  of  debts  charged  off  in  those  earlier 
years  was  greater  than  the  net  losses  sustained  in 
such  years.     (R.  19.) 

The  pertinent  figures,  covering  these  years,  were 
stipidated  by  the  parties  and  adopted  by  the  Board. 
(R.  19.)     They  are  as  follows  (R.  16) : 


Years 

Debts 
charged  off 

Net  losses 

1930                   

$98,  674.  20 
91, 394.  63 
17, 968.  90 
26, 889.  70 
31,  705. 87 

$43,  634. 92 

1934                                               

89,  529.  75 

1935 

7, 487.  59 

1936 

3,  758. 83 

1937                                          -       

12,621.71 

The  recoveries  which  the  taxpayer  made  in  1939  on 
the  above  debts  were  as  follows  (R.  16)  : 

On  bad  debts  charged  off  in  1930 $7,  699.  20 

"       "         "             "           "     "    1934 1,512.61 

"       "         "             "           "     "    1935 25.00 

"       "         "             "           "     "    1936 1,291.58 

"       "         "             "           "     "    1937 1,070.00 


Total $11.  568.  39 

The  Board  held  that  the  above  sums  recovered  in 
1939  were  not  taxable  and  so  held  that  there  was  a 
deficiency  of  only  $13.14  in  income  tax  for  that  year. 
(R.  20.) 

STATEMENT   OF   POINTS   TO   BE   URGED 

1.  The  Board  erred  in  failing  to  hold  that  the 
amount  of  $11,568.39  recovered  by  the  taxpayer  in 
1939  on  account  of  bad  debt  losses  claimed  and  al- 
lowed as  deductions  from  gross  income  in  determin- 
ing income  tax  liabilities  for  prior  years  constituted 
taxable  income  for  the  calendar  year  1939. 

2.  The  Board  erred  in  failing  to  enter  a  decision 
determining  that  there  is  a  deficiency  iii  income  tax 
in  the  amount  of  $1,921.92  for  the  calendar  year  1939. 

SUMMARY   OF   ARGUMENT 

It  is  well  settled  that  where  amounts  are  previously 
deducted  for  bad  debts,  recoveries  in  later  years  on 
account  of  such  deductions  are  returnable  as  a  part 
of  gross   income   for   the  year  in  which   recovered. 
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Thus,  the  Board  erred  in  deciding  that  the  sums 
recovered  here  in  the  taxable  year  did  not  constitute 
taxable  income.  In  order  to  apply  the  above  rule,  it 
is  not  necessary  to  show  that  the  taxpayer  had  net 
income  after  taking  the  deductions  and  that  it  re- 
ceived a  tax  benefit  from  such  deductions.  Accord- 
ingly, it  is  not  material  that  net  losses  were  sus- 
tained here  in  the  years  that  the  debts  were  deducted. 
How^ever,  the  Board  considered  such  net  losses  a  con- 
trolling factor  and  the  effect  of  its  decision  is  to  allow 
the  taxpayer  to  carry  over  such  losses  to  the  year 
of  recovery,  and  to  offset  the  losses  against  the 
amounts  recovered.  No  statutory  provision  author- 
izes such  treatment  for  net  losses,  and  the  taxpayer 
should  not  be  allowed  to  take  what  amounts  to  a 
deduction  in  the  taxable  year  when  there  is  no  spe- 
cific authority  for  such  action. 

Furthermore,  while  these  debts  were  first  treated 
as  assets,  they  were  charged  off  and  deducted  in  prior 
years.  Thus,  the  taxpayer  elected  to  eliminate  them 
from  its  capital  account  and  so  the  recoveries  in  the 
taxable  year  w^ere  received  as  income  for  tax  purposes. 
This  view  is  in  accord  with  the  established  practice 
of  treating  each  year  as  an  indei:)eiident  unit. 

ARGUMENT 

The  Board  erred  in  holding  that  the  sums  recovered  in  the 
taxable  year  on  bad  debts  charged  off  and  deducted  in  prior 
years  were  not  subject  to  income  tax 

The  only  question  here  is  whether  the  smn  of 
$11,568.39,  which  the  taxpayer  recovered  in  1939  on 
debts  charged  off  and  deducted  as  worthless  in  several 


prior  years,  should  be  treated  as  taxable  income  in 
1939.  For  many  years  the  Treasury  Regulations  have 
provided  that  amounts  recovered  on  bad  debts  previ- 
ously deducted  must  be  included  in  gross  income  in 
the  year  of  recovery.  See  Section  19.23  (k)-l  and 
Section  19.42-1  of  Treasury  Regulations  103,  supra; 
also  see  Article  52  of  Treasury  Regulations  45,  Article 
151  of  Treasury  Regulations  62,  65  and  69,  Article  33 
of  Treasury  Regidations  74  and  77,  Article  23  (k)-l 
of  Treasury  Regulations  86  and  94,  and  Article 
23  (k)-l(b)  of  Treasury  Regulations  101.  These 
regulations  are  valid  and  come  well  within  the  statu- 
tory definition  of  gross  income.  Commissioner  v. 
State-Planters  Bank  d;  Trust  Co.  (C.  C.  A.  4th), 
decided  August  18,  1942  (1942  C.  C.  H.,  Par.  9633)  ; 
Commissioner  v.  Liberty  Bank  <&  Trust  Co.,  59  F.  2d 
320  (C.  C.  A.  6th)  ;  Askin  d  Marine  Co.  v.  Commis- 
sioner, 66  F.  2d  776  (C.  C.  A.  2d).  The  pinciple 
announced  in  these  regulations  has  also  been  approved 
in  other  decisions.  *S'.  Rossin  S  Sofis  v.  Commis- 
sioner, 113  F.  2d  652  (C.  C.  A.  2d)  ;  Putnam  Nat. 
Bank  v.  Commissioner,  50  F.  2d  158  (C.  C.  A.  5th). 

Although  the  above  regulations  contain  no  quali- 
fying provisions,  it  will  doubtless  be  argued  here,  as 
it  was  in  the  State-Planters  Bank  case,  that  the  gen- 
eral language  of  the  regulations  must  be  interpreted 
as  meaning  that  such  recovered  sums  can  be  included 
in  gross  income  only  when  the  prior  debt  deductions 
have  resulted  in  a  tax  benefit  to  the  taxpayer.  In 
other  words,  when  net  losses  are  sustained  in  the  year 
that  the  deductions  are  taken,  it  has  been  argued  that 


subsequent  recoveries  are  not  taxable.  That  is,  in 
effect,  the  holding  of  the  Board  in  the  instant  case. 
But  the  court  held  in  the  State-PlantevH  Bmik  case, 
which  also  involved  net  losses,  that  such  an  interpre- 
tation of  the  regulations  is  unwarranted  since  there  is 
nothing  therein  or  in  any  statute  which  makes  the 
taxability  of  recoveries  on  bad  debts  dependent  upon 
whether  a  tax  benefit  has  resulted  from  the  })rior 
deductions.  In  so  holding,  the  court  gave  an  explana- 
tion of  the  basic  theory  of  such  cases,  which  we  quote 
here  in  full  since  it  is  a  clear  expression  of  our  posi- 
tion in  the  instant  case.     It  said: 

It  is  to  be  noted  that  only  where  the  bad 
debt  has  been  charged  off'  and  allowed  as  a 
deduction  is  it  to  be  included  in  income  when 
collected.  The  taxpayer  is  thus  given  an  option 
by  the  statute  and,  only  where  he  exercises 
the  option,  is  he  required  to  accomit  for  the 
collection  as  income.  Where  he  does  exercise 
it,  however,  by  charging  off  the  debt  as  worth- 
less in  his  return,  he  is  bound  by  the  election 
so  made.  *  *  *  When  he  collects  the  debt 
thereafter  he  must  account  for  the  collection 
as  income;  for  by  electing  to  charge  it  off, 
he  is  precluded  from  treating  it  as  capital 
or  its  collection  as  the  restoration  of  capital 
and  under  the  existing  regulation  impliedly 
consents  that  it  be  treated  as  income.  When 
a  debt  has  thus  been  charged  off  in  one  year 
and  collected  in  a  subsequent  year,  the  fact 
that  such  charge  off  did  or  did  not  result  in 
tax  benefit  cannot  be  considered  in  comiection 
with  the  taxability  of  its  collection  as  income 
both  because  the  taxability  is  determined  by  the 
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charge  off  and  not  by  the  tax  benefit  accru- 
ing therefrom  and  because  each  taxable  year 
must  be  regarded  as  an  independent  unit  for 
income  tax  purposes.  Burnet  v.  Sanford  <& 
Brooks  Co.  282  U.  S.  359. 

In  rejecting  the  contention  that  a  bad  debt  con- 
stitutes a  capital  loss  and  that  any  recovery  thereon 
is  merely  a  restoration  of  capital,  the  court  stated 
further  that — 

This,  however,  not  only  ignores  the  fact  that 
the  taxpayer  elects,  by  charging  off  the  debt, 
to  eliminate  it  as  a  capital  item  and  treat  any 
possible  collection  of  it  as  income,  but,  in  the 
case  of  a  business,  is  clearly  contrary  to  proper 
accounting  theory  and  practice.  Bad  debts  are 
ordinarily  treated  as  operating  expense  of  a 
business  in  arriving  at  net  operating  gain  or 
loss;  and  consequently  a  recovery  on  debts  pre- 
viously charged  off  is  properly  treated  as  in- 
come rather  than  as  a  return  of  capital, 
irrespective  of  what  effect  the  charge  off  may 
have  had  upon  income  tax.  The  statutory  pro- 
vision for  deduction  of  bad  debts  and  the  regu- 
lation requiring  subsequent  recovery  thereon 
to  be  included  in  gross  income  is  but  recogni- 
tion of  this  well  established  accounting  prac- 
tice.    *     *     * 

Thus,  it  is  our  position  that  since  the  taxpayer 
charged  off  the  debts  involved  here  and  deducted  them 
on  its  income  tax  returns,  it  made  an  election 
to  eliminate  such  debts  from  its  capital  account  ^  and 

^  From  testimony  of  taxpayer's  witness,  it  actually  appears  that 
its  treatment  of  the  debts  is  in  accord  with  our  position.  (R. 
m,  40.) 
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any  subsequent  collections  thei-eon  must  be  treated 
as  income.  Also  in  accord,  see  Stearns  Coal  dc  Lumber 
Co.  V.  Glenn,  42  F.  Supp.  28  (W.  D.  Ky.),  pending 
on  taxpayer's  appeal  in  the  Circuit  Court  of  Ai)j)eals 
for  the  Sixth  Circuit,  and  G.  C.  M.  22163,  1940-2 
Cum.  Bull.  76.^ 

As  further  support  for  our  position  here,  we  call 
attention  to  the  fact  that  all  revenue  statutes  have 
uniformly  assessed  income  tax  on  the  basis  of  annual 
returns.  This  means  that  each  year  is  to  be  treated 
as  an  independent  imit  in  computing  income  tax. 
Burnet  v.  Sanford  (&  Brooks  Co.,  282  U.  S.  359.  Con- 
sequently, the  question  of  a  tax  benefit  in  the  year  a 
deduction  is  taken  for  a  bad  debt  carniot  properly 
be  considered  in  determining  whether  recoveries  on 
such  debt  in  a  later  year  are  to  be  included  in  gross 
income. 


^  As  to  the  proper  accounting  practice  relative  to  bad  debts,  the 
above  ruling  states  (p.  79)  : 

Bad  debts  chartred  off  in  any  business  are  deductible  under  a 
specific  provision  of  the  Revenue  Acts  rather  than  as  ordinary 
and  necessary  business  expenses.  They  are,  nevertheless, 
under  well-established  accounting  practices,  recojrnized  as 
operatin*?  expenses  of  the  business  deductible  as  such  in  arriv- 
ing at  the  net  operating  frain  or  loss  for  the  periods  involved. 
See  Finney,  Principles  of  Accountin<j:,  19;U  Edition.  Volume 
I,  page  37,  and  Kester,  Principles  of  Account  in  «i.  Fourth 
Edition,  padres  46,  116,  and  554.  Consequently,  the  amount 
represented  by  debts  Avhich  become  worthless  and  are  charged 
off  in  the  carrying  on  of  a  trade  or  business  is  not  to  he  con- 
sidered as  an  investment  of  capital  which  must  first  l^e  re- 
turned in  full  before  taxable  income  is  derived.  Under  this 
principle,  amounts  recovered  in  any  taxable  year  upon  debts 
previously  changed  oft'  and  allowed  as  a  deduction  should  be 
treated  as  taxable  income  regardless  of  whether  the  prior 
allowance  of  the  deduction  resulted  in  a  tax  Ix'nefit  to  the 
taxpayer. 
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The  amount  recovered  in  the  case  of  Sanford  dt 
Brooks  Co.  related  to  construction  losses  deducted  in 
several  prior  years.  There  the  taxpayer  had  entered 
into  a  dredging  contract  with  the  United  States  and 
had  performed  under  the  contract  for  four  years, 
but  after  its  tax  returns  for  1913,  1915  and  1916 
showed  net  losses,  it  brought  suit  against  the  United 
States  to  recover  the  difference  between  the  amounts 
received  under  the  contract  and  the  amounts  it  had 
spent  in  carrying  on  its  work.  A  judgment  was  en^ 
tered  in  favor  of  the  taxpayer  in  1920  for  an  amount 
equal  to  that  which  it  was  claiming,  plus  interest. 
The  taxpayer  contended  that  the  former  amount  was 
not  taxable  because  it  represented  merely  a  return  of 
the  earlier  losses,  but  the  Supreme  Court  decided 
that  such  sum  was  taxable.  The  Court  said  (pp. 
364-365)  : 

That  such  receipts  from  the  conduct  of  a 
business  enterprise  are  to  be  included  in  the 
taxpayer's  return  as  a  part  of  gross  income, 
regardless  of  whether  the  particular  transac- 
tion results  in  net  profit,  sufficiently  appears 
from  the  quoted  words  of  §  213  (a)  and  from 
the  character  of  the  deductions  allowed. 
*  *  *  The  excess  of  gross  income  over  deduc- 
tions did  not  any  the  less  constitute  net  income 
for  the  taxable  period  because  respondent,  in 
an  earlier  period,  suffered  net  losses  in  the 
conduct  of  its  business  which  were  in  some 
measure  attributable  to  expenditures  made  to 
produce  the  net  income  of  the  later  period. 
*  *  *  *  * 

A  taxpayer  may  be  in  receipt  of  net  income  in 
one  year  and  not  in  another.     The  net  result 
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of  the  two  years,  if  combined  in  a  single  tax- 
able period,  might  still  be  a  loss;  but  it  has 
never  been  supposed  that  tliat  fact  would  i-elieve 
him  from  a  tax  on  the  fiist,  or  that  it  affords 
any  reason  for  postponing  the  assessment  of  the 
tax  until  the  end  of  a  lifetime,  or  for  some  other 
indefinite  period,  to  ascertain  more  precisely 
whether  the  final  outcome  of  the  period,  or  of 
a  given  transaction,  will  be  a  gain  or  a  loss. 

While  the  Supreme  Court  indicated  there  that  net 
losses  could  not  be  carried  forward  to  be  offset  against 
income  received  several  years  later,  that  is  the  effect 
of  the  Board's  decision  here.  In  other  words,  the 
actual  result  of  the  Board's  holding  is  that  net  losses 
which  were  sustained  by  the  taxpayer  in  1930,  1934, 
1935,  1936  and  1937  can  be  carried  over  to  1939  and 
then  offset  against  the  amount  recovered  in  that  year. 
No  revenue  statute  has  ever  allowed  net  losses  to  be 
carried  over  for  more  than  two  years  or  in  such  a 
manner,  and  some  have  made  no  allowance  whatsover 
for  net  losses.  Thus,  since  Congress  has  provided  for 
net  losses  in  some  statutes  and  omitted  such  provisions 
from  others,  it  may  not  be  assumed  that  any  loss 
can  be  carried  over  in  the  absence  of  specific  authori- 
zation or  that  the  same  result  may  be  indirectly  ac- 
complished by  allowing  a  net  loss  in  some  prior 
year  to  be  carried  forward  to  whatever  future  time 
that  a  recovery  may  be  made  on  a  debt  and  then  offset 
the  recovered  sum  and  prevent  its  being  treated  as 
income.* 


'  Section  ll-t  of  the  pending  Revenue  Bill  of  194-2  proposes  an 
amendment  to  the  definition  of  gross  income  in  Section  22  of  the 
Internal  Revenue  Code,  which  will  exclude  recoveries  on  previ- 
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Application  of  the  rule  contended  for  by  the  tax- 
payer and  adopted  by  the  Board  is  moreover  based 
on  the  false  assumption  that  the  mere  fact  that  a 
taxpayer  sustained  a  net  loss  in  the  earlier  year  means 
that  it  derived  no  tax  benefit  in  that  year.  But  that 
is  obviously  not  always  the  case.  For  instance,  where 
the  deductions  for  bad  debts  exceed  the  net  losses, 
which  is  the  situation  here,  the  taxpayer  does  derive 
a  benefit.  In  the  instant  case,  the  taxpayer  actually 
offset  a  portion  of  the  debt  deductions  in  each  year 
by  gi'oss  income  and  was  benefited  to  that  extent. 
Moreover,  the  sums  recovered  in  the  taxable  year  on 
these  various  charge  offs  Vvcre  in  each  instance  smaller 
than  the  amount  by  which  the  taxpayer  was  benefited 
in  the  prior  years.'  Accordingly,  if  actual  benefit 
from  a  deduction  ought  to  be  the  criterion,  then  why 
is  the  taxpayer  here  not  liable  under  its  own  con- 
tention for  tax  upon  the  total  of  its  recoveries  as  a 

oiisl}'  deducted  bad  debts  when  the  prior  deduction  did  not  result 
in  a  reduction  of  the  taxpayer's  income  tax.  The  proposed 
amendment  provides  further  that  the  amount  of  the  recovery  to 
be  exchided  shall  be  determined  in  accordance  v\'ith  regulations 
prescribed  by  the  Commissioner  with  the  approval  of  the  Secre- 
tary of  the  Treasury.     Tlie  amendment  is  to  be  retroactive. 

To  what  extent  and  in  what  manner,  the  proposed  legislation 
might  affect  the  instant  case  is  not  known  at  this  time. 

^To  what  extent  the  taxpayer  was  actually  benefited  by  the 
deductions  is  illustrated  by  the  figures  for  the  year  1930,  which  is 
typical  of  the  other  years.     The  record  shows  (R.  16)  — 

Total  debt  charge  off,  1030 $98,674.20 

Net  loss  for  1030 43,  634.  92 

Actual    benefit $55,039.28 

Amount  recovered  on  1980  charge  off 7,  699.  20 

Excess  after  recovery  i;-;  .subtracted $48,340.08 
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suiH  in  excess  of  tlie  total  recovered  was  actually 
subtracted  in  prior  years  from  its  gross  income  ?  Cer- 
tainly it  is  difficult  to  see  why  it  sljould  be  held,  as  the 
Board  has  done,  that  the  full  amount  of  the  net  losses 
must  be  recovered  before  any  i)ortion  of  the  sums 
charged  oif  can  be  included  in  gross  income.  Such 
a  holding  is,  as  we  have  indicated,  an  allowance  of 
net  losses  without  statutory  authority. 

The  application  of  the  net  loss  test  to  determine 
whether  or  not  a  tax  benefit  was  secured  also  involves 
another  fallacy,  namely,  that  the  bad  debt  deduction 
is  the  last  deduction  taken  on  the  return  and  so  is  the 
cause  of  the  net  loss.  As  a  taxpayer  usually  has 
several  kinds  of  deductions,  and  as  there  is  no  rule 
of  priority  which  requires  gross  income  to  be  offset 
first  by  deductions  not  relating  to  bad  debts,  a  net  loss 
is  obviously  not  the  result  of  one  deduction,  but  of 
several.  Consequently,  if  we  are  required  to  deter- 
mine whether  a  taxpayer  has  secured  any  tax  benefit 
from  a  debt  deduction,  some  method  of  prorating  a 
net  loss  among  all  the  deductions  should  be  adopted. 
While  such  a  rule  would  be  confusing  and  difficult  to 
administer,  it  would  seem  to  be  necessary  if  the  tax 
benefit  theory  is  to  be  fairly  applied.  Cf.  dissenting 
opinion  in  Kennedy  Laundry  Co.  v.  Civnmissioucr, 
46  B.  T.  A.  70,  76,  pending  on  appeal  in  the  Circuit 
Court  of  Appeals  for  the  Seventh  Circuit. 

We  submit  that  these  illustrations  suffice  to  show 
that  the  tax  benefit  theory,  as  applied  by  the  Board,  is 
wholly  illogical  and  that  the  correct  view  is  that  the 
taxpayer  has  elected,  by  its  deductions  for  bad  debts, 
to  treat  anv  recoveries  as  income  when  received. 
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In  taking"  a  contraiy  view  here,  the  Bi^ard  relied 
on  five  of  its  own  decisions.  (R.  19.)  One  of  these 
is  State-Planters  BanJi  d'  Trust  Co.  \.  Commissioner, 
45  B.  T.  A.  630.  which  has  since  been  reversed.  Thus, 
as  we  have  aheady  indicated,  that  decision  is  in  our 
favor. 

Another  case  which  the  Board  cites  is  Xafional 
Bank  of  Commerce  v.  Commissioner,  40  B.  T.  A.  72. 
affirmed  by  this  Couit.  115  F.  2d  875.  but  that  case 
involved  different  facts  and  the  statutory  provisions 
covering  reorganizations.  As  a  pait  of  a  reorganiza- 
tion, six  banks  had  conveyed  all  of  their*  assets  to 
another  bank  which  assumed  all  of  their  liabilities. 
Thereafter,  the  transferee  bank  recovered  on  certain 
debts  which  the  transferors  had  ali'eady  charged  off 
and  had  deducted  in  years  when  the  latter  had  sus- 
tained net  losses.  The  tr-ansferee  bank  contended 
that  it  was  not  taxable  on  the  sums  i*ecovered  because 
such  sums  represented  a  return  of  its  capital.  In 
considering  this  situation,  this  Couit  discussed  the 
regulations  reHed  on  herein  and  gave  its  approval  of 
them.  It  also  pointed  out  that  if  the  recoveries  had 
been  made  by  the  ti-ansferors,  the  entii-e  amoimt 
would  of  necessity  have  been  included  in  their  re- 
turns as  income,  since  the  debts  involved  had  been 
charged  off  and  deducted  in  prior  years.  But  the 
Court  stated  further  that  since  the  transferee  ac- 
quired its  right  to  recover  on  the  transferors*  debts 
by  purchase,  it  was  not  in  the  same  position  as  the 
original  debtoi-s  or  transferoi-s,  and  so  held  that  the 
sum  recovered  by  the  transferee  could  be  taxed  only 
to  the  extent  of  the  amount  received  in  excess  of  cost. 
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However,  this  Court  found  that  the  debts,  having 
been  charged  off  of  the  transferors'  books  prior  to 
the  reorganization,  had  cost  the  transferee  nothing, 
and  so  held  that  the  latter  was  taxable  on  the  whole 
amount  recovered.  Thus,  such  holding,  to  the  extent 
that  it  is  in  point,  actually  supports  our  contention 
here,  for  it  indicated  very  clearly  that  loans  which 
have  been  charged  off  and  deducted  by  a  creditor  are 
no  longer  capital  assets  and  recovery  thereon  must  be 
treated  as  income. 

Such  was  also  originally  the  view  of  the  Board. 
See  Lake  View  Trust  and  Savings  Bank  v.  Commis- 
sioner, 27  B.  T.  A.  290.  The  change  in  the  Board's 
views  on  this  question  may  be  due  to  two  rulings  of 
the  Treasury  Department  which  were  in  effect  for  a 
brief  time  and  which  held  that  when  deductions  were 
not  offset  by  taxable  income  the  subsequent  recovery 
should  not  be  taxed.  But  those  rulings  have  been 
superseded  by  G.  C.  M.  22163,  supra,  which  holds  that 
an  offset  of  taxable  income  is  not  necessary,  and  that 
the  correct  view  was  that  expressed  in  Lake  View 
Trust  and  Savings  Bank  v.  Commissioner,  supra. 

CONCLUSION 

The  Board's  decision  is  erroneous  and  should  be 
reversed. 

Respectfidly  submitted. 

SA:NrrEL  O.  Clark,  Jr.. 
Assistant  Attorney  General. 
Sewall  Key, 
Helex  R.  Carloss. 
Loose  Fostee, 
Special  As.^istants  to  the  Attorney  General. 

Septe2hbee,  1942. 
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In  the  United  States  Circuit  Court  of  Appeals 
FOR  THE  NINTH  CIRCUIT 


No.  10167 
Commissioner  of  Internal  Revenue,  petitioner, 

V. 

Columbia  National  Bank,  a  Corporation,  respondent. 


BRIEF  FOR  RESPONDENT 


STATEMENT 

The  bad  debts  collected  in  1939  were  bank  loans  of 
capital  assets  made  to  customers  in  the  regular  course 
of  business  and  afterward  charged  off  as  worthless  at 
the  request  of  the  National  Bank  Examiner  (R.  34,  35, 
37,  41,)  resulting  in  such  impairment  of  the  Bank's 
capital  structure  as  to  make  necessary  a  voluntary 
assessment  of  shareholders  and  also  a  reduction  of 
capital  stock  in  the  sum  of  $50,000  (R.  38-40).  The 
recoveries  in  each  instance  were  much  less  than  the  net 
loss  as  shown  by  taxpayer's  income  tax  return  for  the 
charge-off  year  (R.  16).  Taxpayer's  books  of  account 
have  been  kept  and  income  tax  returns  made  on  a  cash 
basis.  (R.  17). 

SUMMARY  OF  ARGUMENT 

Respondent  maintains  that  the  decision  of  the  Board 
of  Tax  Appeals  should  be  affirmed  because : 

1.  The  bad  debt  recovery  was  not  taxable  as  income 

(1) 


as  its  deduction  in  charge-off  year  had  not  resulted 
in  any  tax  benefit. 

2.  The  bad  debt  recovery  was  not  income  as  that  term 
is  used  in  the  Acts  of  Congress  but  was  a  capital 
recovery. 

3.  The  bad  debt  recovery  was  not  income  as  that  term 
is  used  in  the  Sixteenth  Amendment,  and  any  Act  of 
Congress  or  Treasury  Regulation  calling  for  the  tax- 
ation of  same  as  income  would  be  unconstitutional. 

ARGUMENT 

I 

The  case  of  Helvering  v.  State-Planters  Bank  and 
Trust  Company,  decided  by  the  Fourth  Circuit  Court 
of  Appeals  August  18,  1942,  if  it  is  to  control,  leaves 
little  to  be  said  for  Respondent  on  the  subject  of  non- 
taxable bad  debt  recoveries  under  the  present  Statutes 
and  Regulations.  That  Court  sees  no  difference  in 
principle  between  recovery  of  a  debt  where  the  deduc- 
tion in  the  charge-off  year  gave  no  tax  benefit,  and  a 
recovery  where  the  deduction  had  resulted  in  a  reduc- 
tion of  the  tax.  The  doctrines  of  election  and  estoppel 
are  applied  as  a  basis  for  the  decision.  We  believe  it 
very  doubtful  that  the  facts  in  the  State-Planters  case 
justified  the  application  of  either  doctrine.  At  any 
rate  they  cannot  properly  be  applied  in  the  instant 
case.  Respondent  Bank  had  no  choice  or  election  or 
option.  The  Bank  Examiner  said  the  items  were  to 
be  charged  off — and  that  was  all  there  was  to  it.  The 
taxpayer  in  reporting  these  charge-offs  as  deductions 
was  merely  complying  with  the  command  of  the  law. 
That  should  not  be  construed  as  an  estoppel.  The 
deduction  having  resulted  in  no  tax  benefit  to  the  tax- 
payer and  no  loss  of  revenue  to  the  Treasury  Depart- 
ment, the  element  of  adverse  effect  is  wholly  lacking. 


United  States  v.  Scolt  and  Sons,  1934 — C.  C.  A.  1,  69 
i:  ed.  (2d)  728,  732. 

The  cases  cited  as  authority  for  the  position  taken  by 
the  Circuit  Court  of  Appeals  iu  the  i^  ourth  Circuit  do 
uot,  as  we  read  them,  fully  support  the  Court's  position. 
In  Putnam  National  Bank  v.  Commissioner,  50  Fed. 
(2d)  158,  it  does  not  appear  that  there  had  been  no  tax 
benefit  from  the  deductions. 

In  Commissioner  v.  Liberty  Bank  and  Trust  Co.,  59 
Fed.  (2d)  320,  it  appears  affirmatively  that  there  was 
a  tax  benefit.    The  Court  says,  (p.  324) : 

"The  Coumiissioner  contends  that  the  tax- 
payer, having  asserted  in  its  returns  for  the 
former  years  that  the  debts  were  ascertained  to 
be  worthless  and  charged  off,  and  having  received 
the  benefit  of  such  assertion,  is  now  estopped." 
etc." 

In  Askin  and  Marine  Co.  v.  Commissioner,  66  Fed. 
(2d)  776,  it  seems  to  have  been  assumed  that  there  had 
been  a  tax  benefit  and  that  therefore  the  taxpayer  was 
estopped.  It  also  appears  that  the  taxpayer's  books 
of  account  had  been  so  kept  as  to  put  it  on  what 
amounted  to  an  accrual  basis. 

In  Bossin  &  Sons  v.  Commissioner,  113  Fed.  (2d)  652, 
the  taxpayer  kept  its  books  on  an  accrual  basis  and  it 
does  not  appear  that  there  had  been  no  tax  benefit  from 
the  charge-off. 

Under  the  decision  of  the  State-Planters  case  the 
taxpayer  is  to  be  penalized  any  way  he  turns.  If  he 
fails  to  report  the  charge-off  as  a  deduction  in  the 
charge-off  year,  it  is  lost  to  him  forever  and  he  pays 
income  taxes  which  he  does  not  rightfully  owe,  and,  in 
addition,  has  no  assurance  that  he  will  not  be  required  to 
pay  income  taxes  on  all  later  recoveries.  If  he  does  de- 
duct, he  thereby  incurs  a  tax  on  all  later  recoveries — a 


tax  many  times  larger  than  that  saved  by  the  deduction. 
The  State-Planters  case  entirely  overlooks  the  sense 
in  which  the  words  "allowed  as  a  deduction"  are  used 
in  the  Statutes  and  Regulations.  The  mere  reporting 
in  income  tax  returns  of  charge-off  items  as  losses  does 
not  constitute  them  a  deduction  or  call  for  their  allow- 
ance as  such  until  applied  to  reduce  something.  For 
instance,  in  1930,  the  taxpayer  reported  charge-offs  of 
$98,674.20  but  used  only  $55,039.28  as  a  deduction  for 
tax  purposes.  In  other  words,  $43,634.92  of  the  charge- 
offs  were  not  deducted  from  anything  nor  allowed  as 
a  deduction  against  any  income.  Of  course  we  have 
here  two  conflicting  theories.  Petitioner  in  his  brief 
(P.  12)  figures  like  this: 

Total    debt    charge-off ^98,674.20 

Net  loss  for  year  of  charge-off 43,634.92 

Tax  benefit  .._^55,039.28 

and  would  apply  all  subsequent  recoveries  against  this 
tax  benefit  figure  and  tax  same  until  it  has  been  used 
up.  He  just  naturally  thinks  in  terms  of  getting 
revenue.    The  taxpayer,  however,  figures  like  this : 

Total  debt  charge-off $98,674.20 

Portion  used  to  reduce  tax 55,039.28 

Amount  not  used  as  a  deduction  against  taxes $43,634.92 

and  would  apply  all  subsequent  recoveries  against  this 
figure  as  tax  free  until  same  has  been  used  up.  The 
taxpayer  naturally  thinks  that  it  should  be  fair  to 
itself,  particularly  when  there  is  neither  gain  nor  profit 
for  the  Bank  in  any  recovery,  even  though  not  taxed 
at  all.  As  between  the  two  theories,  it  is  submitted  that 
the  Court  should  favor  the  one  most  consonant  with 
equity,  (Helvering  v.  Lazarus  &  Co.,  308  U.  S.  252,  84  L. 
ed.  226,  230),  and  any  doubt  should  be  resolved  in 
favor  of  the  taxpayer.  Old  Colony  R.  R.  Co.,  v.  Com- 
missioner, 284  U.  S.  552,  76  L.  ed.  484. 

Burnet  v.  Sanford  and  Brooks  Co.,  282  U.  S.  359,  75  L. 
ed.  383,  is  used  in  G.  C.  M.  22163  (Prentice  Hall  Inc.— 


Fed.  Tax  Serv.  1940,  Par.  66252)  (appcudix  herein, 
p.  13)  and  in  the  State-i^lanters  case  on  which  to  build 
a  doctrine  under  which  no  business  concern  can  long 
survive  during  fluctuating  conditions  such  as  we  have 
experienced  in  the  last  twelve  years.  To  fasten  on 
them  the  rule  of  the  "annual  period''  and  treat  bad 
debt  charge-offs  as  ordinary  business  expenses  will 
certainly  kill  the  tax  goose.  Justice  Stone  in  Burnet  v. 
Sanford,  supra,  intended  no  such  application  of  the 
rule.  He  was  referring  to  the  recovery  of  expenses 
incurred  and  paid  in  the  course  of  performance  of  work 
under  contract  as  being  different  from  recovery  of 
capital  investments.  He  says:  "They  were  not  capital 
investments,  the  cost  of  which,  if  converted,  must  first 
be  restored  from  the  proceeds  before  there  is  a  capital 
gain  taxable  as  income."  (Cit.  Doi/lc  v.  Mitchell  Bros. 
Co.  247  U.  S.  179,  62  L.  ed.  1054, 1059).  In  the  Doyle  case 
the  Court  said:  "In  order  to  determine  whether  there 
has  been  gain  or  loss  and  the  amount  of  the  gain,  if  any, 
we  must  withdraw  from  the  gross  proceeds  an  amount 
sufficient  to  restore  the  capital  value  that  existed  at 
the  commencement  of  the  period  under  consideration." 
The  point  with  which  the  decision  of  Burnet  v.  San  ford, 
supra,  dealt  was  the  year  in  which  the  recovery  was 
taxable.  Here  we  are  dealing  not  w^ith  income  but  with 
capital  and  the  only  question  is  w^hether  the  taxpayer 
has  impliedly  agreed  that  it  shall  be  taxed  as  though 
it  were  income.  Continuity  in  income  reporting  and 
taxation,  as  w^ell  as  the  exigencies  of  the  banking  busi- 
ness and  practical  accounting  require  projection  from 
one  year  into  one  or  more  succeeding  years.  Xat.  Bank 
of  San  Antonio  v.  Commisiiioner,  95  Fed.  (2d)  622. 
It  is  sitrm'ficant  that  in  the  statutory  definition  of  gross 
income  (26  U.  S.  C.  A.  Sec.  22)  quoted  on  pasre  2  of 
Petitioner's  brief,  the  word  income  is  used  in  the  sense 


of  gains  or  profits.  There  can  be  no  gain  or  profit  in 
recovering  a  bad  debt,  except  only  as  one  has  used  same 
to  reduce  taxes. 


II 


The  bad  debt  recovery  was  not  income  as  that  term 
is  used  in  the  Acts  of  Congress  but  was  a  capital  recov- 
ery. As  pointed  out  above,  the  Respondent  takes  the 
position  that  the  recoveries  in  question  being  far  less 
in  each  instance  than  the  net  loss  of  the  charge-off  year 
have  never  been  "allowed  as  a  deduction"  against 
income.  The  only  basis  for  the  Commissioner's  defic- 
iency assessment  must  be  found  in  the  Rules  and 
Regulations  and  Opinions  promulgated  by  the  Treasury 
Department.  Where  is  the  statute  which  says  that  any 
bad  debt  recover}^  is  income  or  is  taxable  as  such*? 
Petitioner  in  his  brief  cites  none.  The  Court  in  the 
State-Planters  case  refers  only  to  the  statute  (26  U.  S. 
C.  A.  23.  (k)  (1)  )  providing  for  the  use  of  charge-off s 
as  deductions  and  then  turns  to  the  Treasury  Regula- 
lations  to  find  anything  authorizing  such  a  tax.  But 
even  under  the  Regulations,  the  only  recoveries  held 
to  be  taxable  are  recoveries  previously  "allowed  as  a 
deduction"  against  income.  The  language  of  the  Regu- 
lation (Sec.  19.23  (k)-l.(b),  is  as  follows:  "Any  amount 
subsequently  received  on  account  of  a  bad  debt  or  on 
account  of  a  part  of  such  debt  previously  charged  off 
and  allowed  as  a  deduction  for  income  tax  purposes, 
must  be  included  in  gross  income  for  the  taxable  year 
in  which  received."  The  Secretary  of  the  Treasury 
cannot  by  Regulations  alter  or  amend  a  revenue  law. 
All  he  can  do  is  to  regulate  the  mode  of  proceeding  to 
carry  into  effect  what  Congress  has  enacted.  Morrill 
V,  Jones,  106  U.  S.  466,  27  L.  ed.  267.  The  only  author- 
ity  conferred   or  which   could   be   conferred   by   the 


statute  is  to  make  Regulations  to  earry  out  the  j)urpose 
of  the  Act— not  to  amend  it.  Miller  v.  U.  S.  294  U.  S. 
435,  79  L.  ed.  977,  text  981.  It  can  hardly  he  contended 
that  in  the  matter  of  taxation  of  bad  debt  recoveries 
the  Rules  and  Regulations  of  the  Treasury  Department 
are  entitled  to  any  respect  as  being  consistent  and  well- 
settled.  The  following  administrative  history  is  taken 
from  the  opinion  of  the  Federal  District  Court  for  the 
Eastern  District  of  Pennsylvania  in  the  case  of  Phila- 
delphia National  Bank  v.  Rothensies  (Mar.  1942)  43 
Fed.  Supp.  923 : 

"Prior  to  1937  the  Bureau  of  Internal  Revenue 
had  held  that  amounts  subsequently  recovered 
on  account  of  debts  previously  charged  off  and 
allowed  as  a  deduction  for  income  tax  purposes 
must  be  included  as  gross  income  for  the  year 
in  which  received,  whether  or  not  the  prior 
allowance  of  the  deduction  had  resulted  in  a 
benefit  to  the  taxpayer.  This  view  had  been 
sustained  by  the  Board  of  Tax  Appeals  in  Lake 
Vietv  Trust  and  Savings  Bank  v.  Commissioner, 
27  B.  T.  A.  290  (1932).  However,  in  1937,  the 
Bureau  promulgated  G.  C.  M.  18525  (modified 
later  by  G.  C.  M.  20854,  to  cover  the  case  of 
voluntary  charge-off s  by  banks)  and  in  1939 
acquiesced  in  two  decisions  of  the  Board  of  Tax 
Appeals  which  held  that  subsequent  recoveries 
were  to  be  included  as  income  in  the  year  of 
recovery  only  if  the  earlier  deductions  had  accom- 
plished a  reduction  in  tax  liability.  See  Central 
Loan  &  Investment  Co.  r.  Commissioner,  29  B. 
T.  A.  981,  and  Xational  Bank  of  Commerce  of 
Seattle  v.  Commissioner,  40  B.  T.  A.  72. 

*'In  1940  the  Bureau,  bv  G.  C.  M.  22163,  again 


reversed  its  position,  revoked  the  earlier  rulings, 
and  withdrew  the  acquiescences.  G.  C.  M.  22163 
ruled  that  the  recoveries  constituted  taxable 
income  whether  or  not  the  prior  allowance  of 
the  deduction  had  resulted  in  any  tax  benefit  to 
the  taxpayer. ' ' 

In  that  case  it  was  held  that  the  recovery  was  not  in- 
come but  capital  and  that  the  only  conditions  under 
which  same  might  be  taxable  would  be  when  used  as 
a  deduction  to  reduce  taxes,  on  the  theory  that  the 
taxpayer  would  be  thereby  estopped.  In  reaching 
this  conclusion  the  Court  said : 

"I  think  that  it  must  be  agreed  that  the  repay- 
ment of  a  debt  is  a  return  of  capital.  To  my 
mind,  no  process  of  reasoning  can  make  it  any- 
thing else.  Being  in  fact  capital,  it  does  not 
become  income  merely  because  it  is  not  returned 
as  agreed  or  when  expected,  or  even  if  the  owner 
concludes  in  his  own  mind  that  he  will  never  get 
it  again.  To  justify  a  tax  upon  the  repayment  of 
of  a  debt  by  referring  it  to  the  statutory  defin- 
ition of  gross  income  would  undoubtedly  extend 
the  statute  beyond  the  constitutional  powers  of 
Congress. 

"But  a  taxpayer  may  voluntarily  submit  to 
an  otherwise  illegal  or  unconstitutional  imposi- 
tion, and,  if  it  is  a  condition  of  some  benefit 
which  is  tendered  to  him,  his  acquiescence  will 
be  assumed  or  implied  from  his  acceptance  of 
the  benefit.  Deductions  allowed  by  law  from 
gross  income  are  not  matters  of  right  but  of 
grace.  When  a  taxpayer  claims  and  is  allowed 
a  bad  debt  against  his  taxable  income  there  is  no 
difficulty  in  finding  an  implied  consent  to  be 


taxed  in  respect  of  future  recovery  of  the  bad 
debt,  whether  or  not  it  is  actually  income.  Wheth- 
er this  be  called  an  implied  agreement  of  waiver 
for  valid  consideration  or  an  estoppel,  is  not  of 
great  importance." 

Petitioner's  Chief  Counsel  in  1939  promulgated  G. 
C.  M.  20854  in  which  he  had  this  to  say : 

"It  is  well  settled  that  in  the  ordinary  case 
amounts  received  in  repayment  of  loans  do  not 
constitute  income  but  are  reimbursements  of 
capital.  (Charles  M.  Howell,  Admr.,  21  B.  T.  A., 
757,  petition  to  review  dismissed  on  motion  of 
the  Commissioner,  Burnet  v.  Howell,  Admr.,  59 
Fed.  (2d)  1053.)  *  *  *  *  Unless  a  taxpayer 
has  already  recovered  his  capital  for  income  tax 
purposes,  recoveries  with  respect  to  a  debt,  in 
the  opinion  of  this  office,  can  not  be  considered 
as  income. 

"In  any  case  in  which  a  bad  debt  has  been 
allowed  as  a  deduction  and  has  had  the  effect 
of  offsetting  taxable  income  (meaning,  for  pres- 
ent purposes,  income  which  would  be  the  basis  for 
the  computation  of  a  tax  liability),  the  taxpayer 
has,  to  that  extent,  in  effect  had  the  benefit  of  a 
recovery  of  capital  for  income  tax  purposes.  In 
determining  the  extent,  if  any,  to  which  a  tax- 
payer has  thus  benefited,  the  credits  against  net 
income  provided  in  the  Revenue  Acts  must  be 
taken  into  account.  To  the  extent  that  a  deduc- 
tion does  not  result  in  such  a  benefit  to  the  tax- 
payer, the  deduction  cannot  be  said  to  have  ac- 
complished a  return  of  capital.  Until  a  taxpayer 
has  had  the  income  tax  equivalent  of  a  full  return 
of  the  capital  represented  by  his  debt,  there  is  no 
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valid  ground  for  treating  as  income  any  amount 
recovered  in  recovery  of  the  debt.  Accordingly  the 
above-quoted  provisions  of  the  regulations  are 
not  to  be  interpreted  as  requiring  the  inclusion 
in  income  of  amounts  received  in  recovery  of  a 
debt  until  the  taxpayer  has  fully  recovered  the 
capital  represented  by  the  debt  either  by  the 
means  referred  to  above  or  partly  by  such  means 
and  partly  by  repayment  by  the  debtor. ' ' 

What  about  the  recovery  of  $1070  charged  off  in  1937 
without  any  tax  benefit  ?  In  a  ruling  promulgated  Dec. 
11,  1940,  by  the  Commissioner  and  approved  by  the 
Acting  Secretary  of  the  Treasury  (Com.  CI.  H.  Inc. 
1941  Tax  Service,  Par.  6114)  he  said: 

' '  This  office  concurs  in  the  view  that  it  would 
be  inequitable  to  treat,  as  taxable  income, 
amounts  received  in  recovery  of  debts  previously 
deducted  where  the  deduction  did  not  result  in 
a  tax  benefit,  if  the  deduction  was  taken  in  an 
income  tax  return  filed  during  the  period  that 
there  was  outstanding  a  published  ruling  of 
the  Bureau  to  the  effect  that  amounts  received  in 
recovery  of  debts  previously  deducted  do  not 
constitute  taxable  income  unless  the  prior  deduc- 
tion resulted  in  a  tax  benefit. 

"Accordingly,  pursuant  to  authority  contained 
in  Section  3791  (b)  of  the  Internal  Revenue 
Code,  the  ruling  contained  in  G.  C.  M.  22163, 
supra,  will  not  be  applied  to  recoveries  upon 
debts  charged  off  and  deducted  by  banks  or  other 
corporations  subject  to  supervision  by  Federal 
authorities  (or  by  State  authorities  maintaining 
substantially  equivalent  standards),  where  such 
charge-offs  were  at  the  direction  of  Federal  or 
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state  superivsory  officers,  if  the  deduction 
did  not  result  in  a  reduction  of  the  Federal 
income  tax  liability,  provided  the  deduction  was 
taken  in  an  income  tax  return  filed  during  the 
period  June  28,  1937,  to  July  8,  1940,  during 
which  period  G.  0.  M.  18525,  supra,  remained 
unmodified." 

Ill 

Any  Act  of  Congress  or  Treasury  Regulation  for 
the  taxation  of  these  recoveries  as  income  would  be 
unconstitutional.  By  the  Tariff  Act  of  August  15, 
1894,  Congress  undertook  to  impose  a  tax  on  "incomes." 
The  United  States  Supreme  Court  in  Pollock  v.  Farm- 
ers' Loan  and  Triiat  Company,  157  U.  S.  429,  39  L.  ed. 
759, 158  U.  S.  600,  39  L.  ed.  1108,  held  the  Act  unconsti- 
tutional as  imposing  a  direct  tax  without  apportionment 
as  to  census,  and  in  violation  of  Art.  1,  Section  2,  Clause 
3,  and  Art.  1,  Sec.  9,  Clause  4  of  the  Federal  Constitu- 
tion. Thereafter  in  1909  was  proposed  and  in  1913 
ratified  by  the  required  number  of  States,  the  16th 
Amendment  authorizing  Congress  to  tax  "incomes" 
without  apportionment  among  the  several  states.  So, 
it  is  income  only  which  can  be  taxed  without  apportion- 
ment. 

"Income   within   the   meaning  of  t  h  e   16th 

Amendment  is  the  fruit  that  is  born  of  capital. 

*  *  *.     With  few  exceptions,  if  any,  it  is  income 

as  the  word  is  known  in  the  conmion  speech  of 

men." 
These  are  the  words  of  the  late  Justice  Cardozo  in 
U.  S.  V.  Safety  Car  Heating  and  L.  Co.,  297  U.  S.  88, 
80  L.  ed.  500,  507.  In  Eisner  v.  McComber,  252  U.  S.  189, 
64  L.  ed.  521,  it  was  held  that,  regardless  of  any  attempt 
on  the  part  of  Congress  to  define  it  otherwise,  the  word 
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"Income"  as  used  in  the  16tli  Amendment  is  correctly 
defined  in  Doyle  v.  Mitchell  Bros.  Co.,  247  U.  S.  179, 
62  L.  ed.  1054, 1059,  as  ^^gain  derived  from  capital,  from 
labor,  or  from  both  combined. "  In  Taft  v.  Bowers,  278 
U.  S.  470,  481,  73  L.  ed.  460,  463,  the  Court  said:  "The 
'gain  derived  from  capital'  within  the  definition,  is 
'not  a  gain  accruing  to  capital,  nor  a  growth  or  incre- 
ment of  value  in  the  investment,  but  a  gain,  a  profit, 
something  of  exchangeable  value  proceeding  from  the 
property  severed  from  the  capital  however  invested, 
and  coming  in,  that  is  received  or  drawn  by  the  claimant 
for  his  seperate  use,  benefit  and  disposal.'  Cit.  U.  S. 
V.  Phellis,  257  U.  S.  156,  169,  66  L.  ed.  180,  183).  If 
the  donor  had  sold  it  (stock)  at  market  value,  the  excess 
over  the  capital  he  invested,  (cost)  would  have  been 
income  therefrom  and  subject  to  taxation  under  the 
16th  Amendment." 

Italics  where  used  in  this  brief  are  ours. 

Respectfully  submitted, 

Thomas  P.  Gose, 
John  F.  Watson, 
Counsel  for  Respondent. 

October,  1942. 


APPENDIX 
G.  C.  M.  22163. 

Reconsideration  has  been  given  to  G.C.M.  18525  (C.B.  1937-1,  80)  and 
G.C.M.  20854  (C.B.  1939-1  (Part  1),  102),  both  relating  to  bad  debts, 
with  particular  attention  to  the  question  of  the  proper  treatment  for  Federal 
income  tax  purposes  of  recoveries  of  debts  charged  off  and  claimed  as 
deductions  in  prior  years. 

The  last  paragraph  of  G.C.M.  18525,  supra,  reads  as  follows: 

The  deductions  for  bad  debts  contemplated  by  the  clause  "allowed  as  a  deduaion 
for  income  tax  purposes"  (as  used  in  (f),  (g),  (h),  and  (i)  above)  refer  to  deductions 
for  bad  debts  which  accomplished  a  reduction  in  tax  liability  and  do  not  refer  to  deductiotu 
for  bad  debts  in  cases  in  which  the  taxpayer,  on  account  of  other  allowable  deductions, 
had  no  net  income  irrespective  of  the  deduction  for  bad  debts. 

G.C.M.  18525,  supra,  was  published  to  illustrate  the  application  of 
the  provisions  of  article  191  of  Regulations  77  and  article  23(lc)-l  of  Reg- 
ulations 86,  both  as  amended  by  Treasury  Decision  4633  (C.B.  XV-1,  118 
(1936)  ),  and  the  provisions  of  the  last  paragraph  of  article  23  (k)-l  of 
Regulations  94,  which  read  as  follows: 

Where  banks  or  other  corporations  which  are  subject  to  supervision  by  Federal 
authorities  (or  by  State  authorities  maintaining  substantially  equivalent  sundards)  in 
obedience  to  the  specific  orders  of  such  supervisory  officers  charge  off  debts  in  whole 
or  in  part  such  debts  shall  be  conclusively  presumed,  for  income  tax  purposes,  to  be 
worthless  or  recoverable  only  in  part,  as  the  case  may  be,  but  in  order  that  any  amount  of 
the  charge-off  may  be  allowed  as  a  deduction  for  any  taxable  year  it  must  be  shown 
that  the  charge-off  took  place  within  such  taxable  year. 

The  last  paragraph  of  G.C.M.  18525,  supra,  in  effect  provides  that  there 
shall  be  no  adjustment  of  the  basis  of  a  debt  as  the  result  of  the  prior 
deduction  of  such  debt  in  whole  or  in  part  unless  such  prior  deduction 
accomplished  a  reduction  in  tax  liability.  The  primary  purpose  of  the 
incorporation  of  that  paragraph  in  G.C.M.  18525  was  to  set  forth 
the  rule  that  amounts  recovered  upon  debts  deducted  in  prior  years  do  not 
constitute  taxable  income  unless  such  deduction  resulted  in  a  reduction 
in  tax  liability.  Thereafter,  in  I.T.  3172  (C.B.  1938-1,  150)  there 
was  set  forth  the  method  for  determining  the  extent  of  the  benefit  derived 
by  the  deduction  of  bad  debts.  That  ruling  was  later  modified  by  I.T. 
3256   (C.B.  1939-1    (Part  1),  172),  in  accordance  with  the  recommenda- 
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tion  contained  in  G.C.M.  20854,  supra,  which  is  discussed  in  the  next 
paragraph  of  this  memorandum. 

G.C.M.  18525,  supra,  involved  only  bad  debt  deductions  by  banks  or 
other  corporations  subject  to  supervision  of  Federal  or  State  authorities  as 
a  result  of  the  conclusive  presumption  of  partial  or  total  worthlessness 
established  by  orders  of  Federal  or  State  supervisory  officers.  However, 
in  G.C.M.  20854,  supra,  it  was  held  that  the  principle  stated  in  G.C.M. 
18525,  that  recoveries  of  debts  previously  deducted  do  not  constitute 
taxable  income  unless  the  deduction  of  the  debts  in  prior  years  resulted 
in  a  reduction  in  tax  liability,  is  equally  applicable  in  cases  of  recoveries  of 
debts  voluntarily  deducted  by  banks  or  other  corporations  subject  to  Federal 
or  State  supervision  and  to  recoveries  of  debts  deducted  by  other  taxpayers. 
It  was  held  that  in  any  case  in  which  a  bad  debt  has  been  allowed  as  a 
deduction  and  has  had  the  effect  of  offsetting  taxable  income,  the  taxpayer 
has,  to  that  extent,  in  effect  had  the  benefit  of  a  recovery  of  capital  for 
income  tax  purposes,  but  that  amounts  received  in  recovery  of  the  debt 
should  not  be  treated  as  taxable  income  until  the  taxpayer  has  fully 
recovered  the  capital  represented  by  the  debt  either  by  such  means  or  partly 
by  such  means  and  partly  by  repayment  by  the  debtor. 

In  I.T.  3278  (C.B.  1939-1  (Part  1),  76)  the  principle  of  G.C.M.  20854, 
supra,  was  extended  to  amounts  of  State  taxes  refunded  or  credited,  and 
it  was  held  that  the  amount  refunded  or  credited  should  be  treated  as 
taxable  income  only  if  and  to  the  extent  that  it  is  in  excess  of  the  portion 
of  the  prior  deduction  which  did  not  have  the  effect  of  offsetting  taxable 
income.  That  ruling  (I.T.  3278)  modified  Mimeograph  3958  (C.B.XI-2, 
33  (1932)  )  and  Mimeograph  4564  (C.B.  1937-1,  93),  relating  to  the 
taxable  status  of  refunds  of  customs  duties  and  taxes. 

In  Central  Loan  &  Investment  Co.  v.  Commissioner  (39  B.T.A.  981, 
acquiescence,  C.B.  1939-2,  6),  the  Board  of  Tax  Appeals  applied  the  rule 
stated  in  I.T.  3278,  supra,  in  reference  to  taxes,  citing  in  its  opinion  G.C.M. 
18525,  supra,  and  G.C.M.  20854,  supra.  In  the  National  Bank  of 
Commerce  of  Seattle  v.  Commissioner  (40  B.T.A.  72,  acquiescence,  C.B. 
1939-2,  26,  on  recovery  of  bad  debt  issue),  the  Board  applied  the  said 
rule  to  bad  debts,  again  citing  the  above-mentioned  General  Counsel's 
memoranda.  In  neither  of  these  Board  of  Tax  Appeals  decisions  did  the 
Board  refer  to  its  prior  decision  in  Lake  View  Trust  &  Savings  Bank  v. 
Commissioner  (27  B.T.A.  290) ,  in  which  it  was  held  that  amounts 
received  in  recovery  of  debts  allowed  as  deductions  in  prior  years  constitute 
taxable  income  irrespective  of  whether  such  prior  deductions  had  the 
effect  of  reducing  the  taxpayer's  taxable  income. 
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Section  19.42-1  of  Regulations  103,  relating  to  the  Internal  Revenue 
Code,  provides  in  part  as  follows: 

*  *  *  Bad  debts  or  accounts  charged  off  subsequent  to  March  1,  1913,  becauie  of 
the  fact  that  they  were  determined  to  be  worthless,  which  are  subsequently  recovered, 
whether  or  not  by  suit,  constitute  income  for  the  year  in  which  recovered,  regardleu 
of  the  date  when  the  amounts  were  charged  off.   ♦   ♦   ♦ 

This  regulation  has  been  in  effect  in  all  of  the  income  tax  regulations 
of  the  Treasury  Department  to  the  present  time. 

Section    19.23  (k)-l    of   Regulations    103   provides   in   part  as   follows: 

*  *  *  Any  amount  subsequently  received  on  account  of  a  bad  debt  or  on  account  of 
a  part  of  such  debt  previously  charged  off  and  allowed  as  a  deduction  for  income  tax 
purposes,  must  be  included  in  gross  income  for  the  taxable  year  in  which  received.  •  •  • 

This  regulation  has  been  in  effect  in  all  of  the  income  tax  regulations 
of  the  Treasury  department  from  article  151  of  Regulations  62  to  the 
present  time. 

Prior  to  the  issuance  of  G.C.M.  18525,  supra,  the  Bureau  had  consistently 
held  that  any  amount  subsequently  recovered  on  account  of  a  debt  prev- 
iously charged  off  and  allowed  as  a  deduction  for  income  tax  purposes 
must  be  included  in  gross  income  for  the  taxable  year  in  which  received, 
regardless  of  whether  the  prior  allowance  of  the  deduction  resulted  m  a 
benefit  to  the  taxpayer.  As  pointed  out  heretofore,  in  the  case  of  Lake 
View  Trust  &  Savings  Bank,  supra,  decided  prior  to  G.C.M.  18525,  the 
Board  of  Tax  Appeals  sustained  the  Bureau  practice. 

Upon  reconsideration,  it  is  now  the  opinion  of  this  office  that  the 
rule  sustained  in  the  case  of  Lake  View  Trust  &  Savings  Bank,  supra,  is 
the  correct  rule  to  be  followed.  This  conclusion  is  in  accord  with  the 
decision  of  the  Supreme  Court  of  the  United  States  in  Burnet  v.  Sanford 
&  Brooks  Co.  (282  U.S.,  359,  Ct.D.  277,  C.B.  X-1,  363  (1931)  ).  The 
taxpayer  in  Burnet  v.  Sanford  &  Brooks  Co.  had  entered  into  a  dredging 
contract  with  the  United  States  and,  after  having  performed  for  three 
years  at  a  large  loss,  abandoned  operations  and  sued  the  Government  for 
breach  of  warranty  as  to  the  character  of  the  material  to  be  dredged. 
Judgment  was  recovered  for  -5192,577.59,  of  which  ^176,271.88  was  the 
amount  by  which  its  expenses  of  operation  under  the  contract  exceeded 
receipts  from  it,  and  the  balance,  $16,305.71,  represented  accrued  mterest. 
During  the  years  of  operation  the  taxpayer  had  returned  as  gross  income 
the  receipts  under  the  contract  and  had  deducted  its  expenses  paid  in 
performing  the  contract.  For  all  but  one  of  such  years  the  returns  showed 
net  losses.  The  taxpayer  failed  to  return  the  amount  of  the  judgment 
as  income  in  the  year  of  receipt,  and  the  Commissioner,  therefore,  assessed 
a  deficiency.  In  upholding  the  action  of  the  Commissioner,  the  Supreme 
Court  said  in  part: 
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All  the  Revenue  Acts  which  have  been  enacted  since  the  adoption  of  the  sixteenth 
amendment  have  uniformly  assessed  the  tax  on  the  basis  of  annual  return  showing  the 
net  result  of  all  the  taxpayer's  transactions  during  a  fixed  accounting  period,  either  the 
calendar  year,  or,  at  the  option  of  the  taxpayer,  the  particular  fiscal  year  which  he  may 
adopt.  *  *  * 

That  the  recovery  made  by  respondent  in  1920  was  gross  income  for  that  year 
within  the  meaning  of  these  sections  can  not,  we  think,  be  doubted.  The  money 
received  was  derived  from  a  contract  entered  into  in  the  course  of  respondent's  business 
operations  for  profit.  While  it  equaled,  and  a  loose  sense  was  a  return  of,  expenditures 
made  in  performing  the  contract,  still,  as  the  Board  of  Tax  Appeals  found,  the  expenditures 
were  made  in  defraying  the  expense  incurred  in  the  prosecution  of  the  work  under  the 
contract,  for  the  purpose  of  earning  profits.  They  were  not  capital  investments,  the 
cost  of  which,  if  converted,  must  first  be  restored  from  the  proceeds  before  there  is  a 
capital  gain  taxable  as  income.  *  *  *      (Italics  supplied.) 

Under  the  principle  of  the  Supreme  Court's  decision  in  the  Sanford 
&  Brooks  Co.  case,  supra,  items  of  expense  incurred  in  carrying  on  a 
trade  or  business  do  not  represent  capital  investment,  the  cost  of  which, 
if  converted,  must  first  be  restored  before  there  is  a  capital  gain  taxable 
as  income.  Bad  debts  charged  off  in  any  business  are  deductible  under 
a  specific  provision  of  the  Revenue  Acts  rather  than  as  ordinary  and 
necessary  business  expenses.  They  are,  nevertheless,  under  well-established 
accounting  practices,  recognized  as  operating  expenses  of  the  business 
deductible  as  such  in  arriving  at  the  net  operating  gain  or  loss  for  the 
periods  involved.  See  Finney,  Principles  of  Accounting,  1934  Edition, 
Volume  I,  page  37,  and  Kester,  Principles  of  Accounting,  Fourth  Edition, 
pages  46,  116,  and  554.  Consequently,  the  amount  represented  by  debts 
which  become  worthless  and  are  charged  off  in  the  carrying  on  of  a  trade 
or  business  is  not  to  be  considered  as  an  investment  of  capital  which  must 
first  be  returned  in  full  before  taxable  income  is  derived.  Under  this 
principle,  amounts  recoverable  in  any  taxable  year  upon  debts  previously 
charged  off  and  allowed  as  a  deduction  should  be  treated  as  taxable 
income  regardless  of  whether  the  prior  allowance  of  the  deduction  resulted 
in  a  tax  benefit  to  the  taxpayer. 

It  is  the  opinion  of  this  office,  furthermore,  that  in  the  case  of  a  bad 
debt  owing  to  a  taxpayer  which  has  not  arisen  in  connection  with  the 
carrying  on  of  a  trade  or  business,  the  recovery  of  such  a  debt  where  it 
has  been  charged  off  and  deducted  in  a  prior  year  constitutes  taxable 
income  irrespective  of  whether  the  prior  allowance  of  the  deduction 
resulted  in  a  tax  benefit.  In  United  States  v.  Ludey  (274  U.S.  295,  T.D. 
4046,  C.B.  VI-1,  157  (1927)  )  it  was  held  that  in  ascertaining  the  basis 
for  computing  gain  or  loss  in  the  case  of  the  sale  of  depletable  assets,  the 
original  basis  thereof  must  be  reduced  by  the  amount  of  depreciation  and 
depletion  allowable  as  deductions  in  the  years  during  which  the  property 
was  held  regardless  of  whether  deductions  had  been  claimed.     It  is  to  be 
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observed  that  the  Revenue  Act  involved  in  that  case  did  not  contain  a 
specific  provision  requiring  such  a  reduction  of  basis.  It  is  believed  that 
this  case  stands  for  the  proposition  that,  under  the  broad  purposes  of  the 
Revenue  Acts,  a  taxpayer  is  to  be  charged  with  having  recovered  his 
capital  to  the  extent  that  the  statute  permits  deductions  from  gross 
income  on  account  thereof,  regardless  of  whether  the  taxpayer  took 
advantage  of  the  deduction  privilege  provided  in  the  Revenue  Acts.  See 
also  Hardwick  Realty  Co.,  Inc.,  v.  Commissioner  (29  F.  (2d),  498, 
certiorari  dismissed  on  motion,  279  U.S.  876) ,  in  which  it  was  held  that 
depreciation  must  be  deducted  in  ascertaining  the  adjusted  basis  of 
depreciable  property  even  though  deductions  for  depreciation  in  the 
years  sustained  conferred  no  tax  benefit. 

The  case  of  United  States  v.  Ludey,  supra,  would  seem  to  indicate 
that  amounts  recovered  upon  a  debt,  whether  or  not  incurred  in  business, 
constitute  taxable  income  if  in  any  prior  year  such  debt  constituted  an 
allowable  deduction  under  the  applicable  Revenue  Act,  even  though  such 
deduction  was  not  claimed  and  allowed.  See  S.R.  2940  (C.B.  IV-1,  129 
(1925)  ),  modified  in  G.C.M.  20854,  supra,  in  which  it  was  held  that 
under  article  52  of  Regulations  45,  article  51  of  Regulations  62,  and 
article  50  of  Regulations  65,  the  amount  of  a  debt  written  off  and 
allowable  as  a  deduction  should  be  treated  as  income  for  the  year  in 
which  actually  recovered.  However,  in  view  of  the  fact  that  all  of  the 
regulations  beginning  with  article  151  of  Regulations  62,  promulgated 
under  the  Revenue  Act  of  1921,  have  contained  the  provision  that  any 
amount  subsequently  received  on  account  of  a  bad  debt  or  on  account 
of  a  part  of  such  debt  "previously  charged  off,  and  allowed  as  a  deduction 
for  income  tax  purposes"  (italics  supplied)  must  be  included  in  gross 
income  for  the  taxable  year  in  which  received,  taxpayers  will  not  be 
required  to  return  as  income  any  amounts  received  in  recovery  of  debts 
except  to  the  extent  that  such  debts  have  been  previously  claimed  and 
allowed  as  deductions.  As  indicated  above,  however,  if  a  debt  was 
allowed  as  a  deduction  in  whole  or  in  part  in  a  prior  year,  amounts 
recovered  upon  such  debt  constitute  taxable  income  in  the  year  ot  the 
recovery  to  the  extent  previously  allowed  as  a  deduction,  irrespectire  of 
whether  the  allowance  of  the  deduction  resulted  in  a  tax  benefit  to  the 
taxpayer. 

The  foregoing  is  consistent  with  the  manner  in  which  the  Bureau 
computes  the  gain  or  deductible  expenses  to  a  corporation  upon  the 
retirement  of  its  bonds.  Section  19.22  (a) -18  of  Regulations  103  provides 
that  if  bonds  are  issued  by  a  corporation  at  a  discount,  the  net  amount 
of  such  discount  is  deductible  and  should  be  prorated  or  amortized  over 
the  life  of  the  bonds.    It  further  provides  that  if  the  corporation  purchases 
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any  of  such  bonds  at  a  price  in  excess  of  the  issuing  price  plus  any  amount 
of  discount  already  deducted,  the  excess  of  the  purchase  price  over  the 
issuing  price  plus  any  amount  of  discount  already  deducted  is  a  deductible 
expense  for  the  taxable  year.  It  is  provided,  however,  that  if  the  corpora- 
tion purchases  any  of  such  bonds  at  a  price  less  than  the  issuing  price  plus 
any  amount  of  discount  already  deducted,  the  excess  of  the  issuing  price, 
plus  any  amount  of  discount  already  deducted,  over  the  purchase  price 
is  gain  or  income  for  the  taxable  year.  In  computing  the  income  or  deduct- 
ible expense  under  the  regulations,  the  Bureau  has  adopted  the  view  that 
it  is  immaterial  whether  the  deductions  on  account  of  bond  discount 
resulted  in  a  tax  benefit  to  the  taxpayer. 

In  view  of  the  foregoing,  G.C.M.  18525,  supra,  is  modified  by  elimin- 
ating the  last  paragraph  thereof;  G.C.M.  20854,  supra,  is  revoked;  and 
S.R.  2940,  supra,  is  modified  to  accord  with  the  view  expressed  herein. 
It  is  recommended  that  I.T.  3172,  supra,  and  I.T.  3256,  supra,  be  revoked; 
that  I.T.  3278,  supra,  be  modified;  and  that  the  acquiescence  in  Central 
Loan  &  Investment  Co.  v.  Commissioner,  supra,  and  the  acquiescence  in 
the  National  Bank  of  Commerce  of  Seattle  v.  Commissioner,  supra,  be 
withdrawn.     (G.C.M.  22163;  1940-28-10324.) 


